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Inu Memoriam. 


ELISHA C. CALKINS. 


At the session of the supreme court of the state of Nebraska, Oc- 
tober 23, 1912. there being present Honorable MaNnoaH B. Reese, Chief 
Justice, Honorable JoHN B. BARNES, Honorable CHARLES B. LETTON, 
Honorable Wiir1am B. Rose, Honorable Jacos FAWCETT, Honorable 
SaMUEL H. Sepawick, and Honorable Francis G, Hamer, Associate 
Justices, the following proceedings were had: 


May iT PLEASE THE Court: 

The committee appointed by your Honors to prepare and report a 
memorial and resolutions concerning the recent death of the Honor- 
able ErtswHa CGC. CALKINS, respectfully submit the following: 

On the eighth day of July, 1912, the Supreme Ruler, in His wisdom, 
removed from earthly scenes ErisHa C. CALKINS, a veteran of the Civil 
war, an honored member of this bar, and formerly a Supreme Court 
Commissioner. 

Judge CALKINS was an accomplished scholar, a learned jurist, and 
beyond all a man of absolute integrity. The opinions written by 
Judge Canktns, while an assistant of this court, are convincing evi- 
dence of his great learning, searching analysis, and masterful com- 
position. 

Judge CALKINS attained his high estate unaided by inherited wealth, 
or kindly circumstances, and after he had served his country one year 
as a soldier in the ranks. During all the years of his laborious ad- 
vance his character remained unsullied. 

Although not. an office seeker, Judge CaLKINs responded to the civic 
call to duty, as in early manhood he answered his country’s call to 
arms, and, in the many places of trust and honor he was called upon 
to fill, more than fulfilled his most sanguine friends’ just expectations: 
Therefore, 

Be it Resolved, That the members of this court, in common with the 


people, and the bar of this state, deeply regret the death of the Hon- 
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orable Exrisua C, CALKINS; that we will ever hold in reverential re- 
membrance his wonderful attainments, his magnificent character and 
his patriotic record; 

Be it Resolved, That he honored the state of his adoption, and the 
bar of which he was a most distinguished member; that he leaves to 
his family a priceless heritage, and that his career will be an inspira- 
tion for years to come; 

Resolved, That these resolutions be spread upon the records of this 
court, and that a copy be sent to the family of the deceased. 

WARREN PRATT. 
Norris Brown, 
Frank M. HAL. 
* JEssE L. Root, 
THomas F. Hamer. 


By THE CoURT: : 
It igs ordered that the resolutions adopted by the committee be spread 
upon the records of this court, and that they be published in the next 


volume of the reports. 
M. B. REESE, 


Chief Justice. 
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CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


SEPTEMBER TERM, 1912. 


AMERICAN SURETY COMPANY, APPELLANT, V. DUNCAN M. 
VINSONHALER, APPELLEE. 


Firep SEPTEMBER 28,1912. No. 16,771. 


1. Principal and Surety: Acrion AGAINST PRINCIPAL: PETITION: 
SUFFIcIENcy. The defendant held the office of county judge for 
three successive terms; the plaintiff was surety on his official 
bonds. The agreement between them was that the defendant 
should indemnify the county and save it harmless from all 
claims, etc., arising out. of the suretyship, and should place the 
surety in funds to meet any claim, etc., “before it shall be re- 
quired to pay the same.” The defendant, as principal, and the 
plaintiff, as surety, were sued by the county for the alleged un- 
lawful detention of fees by the defendant; it was found that the 
county had no cause of action and the suit was dismissed. 
Afterwards the plaintiff began this action to recover from de- 
fendant expenses incurred by plaintiff for attorney’s fees and 
other expenses in defending the original suit. It appeared from 
the petition that the defendant herein employed counsel and de- 
fended the original suit, and it was not alleged that this de- 
fendant had failed to indemnify the plaintiff, and place the 
plaintiff in funds to meet all claims arising out of the surety- 
ship as agreed, or that there vus any real or apparent necessity 
of incurring the expenses sued for, or that the surety had any 
reason to, or did, consider that such expenses were necessary for 
its protection. Held, That the petition failed to state a cause of 
action, and that a general demurrer thereto was rightly sus- 
tained. 


LiaBILiry oF Principat. Also, held, that the surety under 
the alleged contract was entitled to be protected against all 
mecessary expenses incurred in defending itself against liability 
on these bonds, and should be allowed to exercise a reasonable 
discretion as to necessary measures of defense. 
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i ‘Also, that when the petition itself indicates that 
the expenses sued for were unnecessary, and no circumstances 
are alleged showing any necessity therefor, or that the surety 
had any reason to, or did, regard such expenses necessary, there 
can be no recovery. 


3. 


APPEAL from the district court for Douglas county : 
WILLIAM A. REDICK, JUDGE. Affirmed. 


Montgomery & Hall, for appellant. 
Gurley & Woodrough, contra. 


SEDGWICK, J. 


This defendant was county judge of Douglas county for 
three several terms, and the plaintiff was surety upon his 
official bond for each of the terms. After the end of the 
third term the county began an action against the defend- 
ant and against this plaintiff as his surety, upon the three - 
official bonds, to recover several thousand dollars for fees 
of the office which it was claimed had been received by 
the defendant and not accounted for. It was finally de- 
termined in that action that the defendant was not liable 
to the county, and the action was dismissed; and the 
plaintiff brought this action to recover its attorney’s fees 
and other expenses incurred in the former action. A gen- 
eral demurrer to the amended petition was sustained and 
the action dismissed, and the plaintiff has appealed. 

The amended petition, after alleging the above facts 
and the usual formal matters, alleged that the defendant 
made application to the plaintiff in writing, requesting 
the plaintiff to become surety upon his official bonds in 
the sum of $50,000, and, as a part of his said application, 
agreed in writing with the plaintiff as follows: “That I 
will, at all times, indemnify and save the surety harmless 
from and against every claim, demand, liability, cost, 
charge, expense, suit, order, judgment and adjudication 
whatsoever, and will place the surety in funds to meet 
every claim, demand, liability, cost, charge, expense, suit. 
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order, judgment or adjudication against it by reason of 
such suretyship and before it shall be required to pay the 
same.” 

The bonds executed by the plaintiff are alleged in the 
petition to have contained the following: ‘Now the con- 
dition of the above obligation is such, that if the above 
bounden Duncan M. Vinsonhaler shall faithfully and im- 
partially perform and discharge the duties of said office 
according to law and shall promptly account for and pay 
over all money, papers, or other property that may come 
into his hands in virtue of his said office, to his successor 
in office, or to the person or party entitled thereto, then 
this obligation to be void, otherwise to be and remain in 
full force and virtue.” 

The several applications do not appear to have been 
worded precisely the same, and it is alleged that the third 
application contained the following agreement on the 
part of this defendant: “And I do fuvther hereby bind 
myself, my heirs, executors and administrators, to save 
the said surety company harinless, and on demand to pay 
it any and all claims, demands, loss and damages of every 
nature and kind and on demand to pay it all legal and 
other costs, counsel fees, and expenses directly or indi- 
rectly which said surety company shall at any time sustain 
by reason or in consequence of such suretyship, and any 
and all renewals,. extensions and continuations thereof, 
whether before or after legal proceedings by or against 
said surety company, and without notice thereof to me.” 

Tt is alleged that the action begun by the county was 
jointly against the principal and surety, and that after 
the principal had answered the surety answered sepa- 
rately, and “employed attorneys to represent, look after 
and so act as might be decmed necessary to protect the 
‘the interests of this plaintiff as defendant in said action.” 
Tt appears from the petition that this defendant also an- 
swered and defended the original action. There is no 
allegation in the petition that the defendant failed or 
neglected to indemnify the surety and protect it against 


4 NEBRASKA REPORTS. [Vor.. 92 


American Surety Co. v. Vinsonhaler. 


the claim of the county, or to “place the surety in funds 
to meet every claim or demand” that might be made 
against it by reason of its suretyship, or that the defend- 
ant in any other way failed to perform his agreement 
with this plaintiff, or that the defendant failed in any 
respect to properly and fully defend the original action 
against him and the surety. 

The plaintiff insists that by the terms of the contract 
between the parties it was left to the discretion of the 
surety to employ attorneys if it saw fit to do so, and that 
unless the defendant showed that the plaintiff acted in 
bad faith, so that its action would amount to a fraud upon 
the defendant, the fees so paid to attorneys constitute a 
proper charge against the defendant. To support its posi- 
tion the plaintiff relies upon the decision of the supreme 
court of Iowa in United States Fidelity & Guaranty Co. »v. 
Tittle, 121 Ta, 352. Without determining whether we 
would be willing to follow that court to the full extent of 
its opinion in that case, we are satisfied that the language 
there used should not be applied in a case of this kind. 
In that case, it does not appear that the priucipal upon 
the bond agreed to place funds in the hands of the surety 
sufficient to protect it against any claim or demand, and 
we cannot. believe that that court would hold that in such 
case, if the defendant complied with that agreement, and 
while there were funds in the hands of the surety, furnish- 
ing protection against the claim that was being urged 
against the principal, and while the principal was prop- 
erly and sufficiently defending the action, the surety 
could, without the knowledge or-consent of the principal, 
. incur additional and apparently unnecessary expense, and 
recover the same from the principal. The case at bar is 
more clearly analogous to American Surety Co. v. Lehr, 
93 S. W. (Tex. Civ. App.) 681. In that case, the agree- 
ment between the principal and the surety also contained 
the agreement on the part of the principal to place the 
surety in funds to meet every claim and demand, and the 
opinion in the case shows that this was done by the prin- 
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cipal. Their contract also provided that in case the 
principal requested the surety to defend the action he 
would defray any cost, charges and expenses which it 
might incur in so doing. While the surety held these 
funds for indemnity, and, without any request to do so 
from the principal, it employed counsel to defend the 
action bronght against the principal and surety upon the 
bond. That court held that under these circumstances 
the surety, which was fully indemnified by the deposit of* 
collaterals, could not defend the action at the expense of 
the principal without the principal’s request so to do. In 
the case at bar, we have very much the same conditions. 
The petition shows that the agreement was that the 
principal should furnish funds to the surety  suffi- 
cient to indemnify it against any claim, and, in the 
absence of any allegation that he failed to do so, or failed 
to properly defend the suit, it must be considered, as 
against the pleader, that the principal had complied with 
all of his agreements in that regard. If the surety was fully 
protected by the prinicpal against any possible judgment 
that might be obtained by the county in its action, and 
the principal had employed attorneys who were fully and 
properly defending the action, further expense on the part. 
of the surety must have been unnecessary and wanton. 
No doubt under this contract the surety ought to be pro- 
tected against all necessary expenses incurred in defend- 
ine itself against liability on these bonds, and should be 
allowed to exercise a reasonable discretion as to necessary 
measures of defense, but the allegations of this petition 
indicate that the expenses sued for were unnecessary, and 
there is no allegation of circumstances showing any neces- 
. sity for such expense, or even that the surety regarded 
such expense necessary. In these respects the petition 
failed to state a cause of action and the demurrer was 
properly sustained. 
The judgment of the district court is thee efore 


AFFIRMED. 
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JOHN GASTER ET AL., APPELLEES, V. Estary or FREDERICK 
GASTER, APPELLANT. 


Fitep SEPTEMBER 28, 1912. No. 17,057. 


1. Statutes: INHERITANCE LAW: CONSTITUTIONALITY. Chapter 49, laws 
1907, does not violate the provision of section 11, art. IIT of the 
constitution, that “no bill shall contain more than one subject, 
and the same shall be clearly expressed in its title.” 


2. Wills: Riguts or SurRvivinac Spouse. A husband cannot lawfully 
devise his real estate or lawfully dispose of his personal property 
by will so as to deprive his wife of all interest therein given by 
the said act. 7 


If a married man by his will disposes of all his 
property, real and personal, to others, and gives nothing to his 
wife, she will be entitled to take the distributive share given 
her by the statute as though he had died intestate. 


OPINION on motion for rehearing of case reported in 90 
Neb. 529. Rehearing denied. 


SEDGWICK, J. 


The first opinion in this case, 90 Neb. 529, considered 
principally the alleged antenuptial agreement. The right 
of election under section 7 of the statute, commonly known 
as “King’s Inheritance Act” (laws 1907, ch. 49), was also 
discussed. In that discussion the constitutionality of the 
act was assumed, and it was also assumed that under that- 
act the widow inherited one-fourth of the property of the 
decedent, although he left a will disposing of all of his 
property and making no provision for her. The question 
as to the constitutionality and proper construction of the 
act was necessarily involved in the case. Upon the motion 
for rehearing the importance of this question was pointed 
out, and the inotion was set down for argument and fur- 
ther consideration. In considering the difficult and some- 
what complicated question so presented, we have had the 
assistance, not only of the able counsel employed in the 
case, but also several other eminent attorneys who have 
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appeared as friends of the court. The act is entitled: 
‘An act to provide for succession to the estates of decedents 
und to repeal sections 4901, 4902, 4903, 4904, 4905, 4906, 
4907, 4908, 4909, 4910, 4911, 4912, 4913, 1914, -4915, 4916, 
4917, 4918, 4919, 4920, 4921, 4922, 4923, 4924, 4925, 4926, 
1927, 4928, 4929, and 4930, and, also, sections 4940 and 
5041 of Cobbey’s Annotated Statutes of Nebraska of 1903 
(C. 8. ch. 23, secs. 1-30 inc., 40, 176).” Sections 4901 to 
4928, inclusive, gave the widow dower in the lands of her 
‘leceased husband and were the general provisions of our 
statute relating thereto. Section 4929 provided for the 
lescent of estates of married women. Section 4930 pro. 
vided for the descent of real estate when not lawfully 
devised. Section 4940 provided that nothing in the chapter 
should affect curtesy or dower or any limitation of any 
estate by deed or will. Section 5041 provided for the 
descent of personal property not disposed of by will. Ap- 
parently the legislature attempted to give the wife a 
share in the estate of-her deceased husband in lieu of 
dower. The statute is said to be unconstitutional because 
it legislates upon more than one distinct subject, and be- 
cause the subject or subjects of legislation are not clearly 
expressed in its title, and so violates section 11, art. IIT 
of the constitution. 

The act is very vigorously assailed upon general prin- 
ciples. It is said that, whereas the tendency of legislation 
in this state has continually been to enlarge the rights of 
married women, and it is to be presumed that the legisla- 
ture attempted to do so in this act, still the effect of it is to 
vob them of valuable rights that they already enjoyed, and 
to give them nothing substantial in lieu thereof. Section 
1 of the act, which attempts to give the wife a share in the 
real estate of her deceased husband, describes it as real 
estate “which has not been lawfully devised ;” and section 
3 of the act, which relates to personal property, gives her 
a share in personal property ‘not lawfully disposed of by 
his last will.” And so, if this language is literally con- 
strued, the husband may dispose of all his property, real 
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and personal, except the homestead, without the consent 
or even the knowledge of his wife. By the terms of the 
act, whatever interest in the real estate of her husband 
the wife takes is subject to his debts, and, dower being 
abolished, the wife may thus be deprived of all interest 
in his real estate, except her homestead right. It is also 
said that section 7 of the act gives the wife a right of elec- 
tion when her husband has provided for her in his will; 
but when he has devised his property to others she has no 
election, but is deprived of all interests therein; she is left 
no election to take her dower free from the claims of cred- 
itors in lieu of her rights under this statute, and so what 
the creditors leave, if anything, her husband may deprive 
her of by his will. 

The objections to the constitutionality of the act are 
quite serious. It is said that the word “succession” in the 
title, “An Act to provide for succession to the estates of 
decedents,” has a well-defined and technical meaning; that 
it denotes the “coming in of another to take the property 
of one who dies without disposing of it by will.” This 
seems to be its meaning in the civil law and in those juris- 
dictions which have adopted that procedure. The term 
is expressly so defined in the statutes of some of the states, 
Estate of Headen, 52 Cal. 294. It has not been so defined 
in this state, and neither by statute nor judicial construc- 
tion has it received any technical meaning. In Webster’s 
New International Dictionary we find the following defi- 
nition: “The change in legal relations by which one per- 
son (called the successor) comes into the enjoyment of, or 
becomes responsible for, one or more of the rights or lia- 
bilities of another person (called the predecessor), * * * 
when it is to a right to be enjoyed, as property, it is called 
active.” We think that the title to this act might suggest 
to the legislators and others interested a subject of legis- 
lation as broad as that indicated by this definition, par- 
ticularly when as a part of this title specific sections of 
the statute are named relating to the subjects legislated 
upon. The title specifics various sections of the statute 
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relating to dower, with the statement that they are to be 
repealed by the act, which is accordingly done, and so, 
also, the section which provides for the descent of the 
estates of married women together with the sections which 
provide for the descent of property both real and personal. 
Prior to the enactment of this statute, section 4940 pro- 
vided that nothing in the decedent law should affect es- 
tates by curtesy or dower, and this section is also named 
in the title of the act. We think therefore that by this 
title the attention of the legislators and others interested 
must have been called to the purpose and scope of this 
legislation. 

We do not feel justified in holding the act unconstitu- 
tional as legislating upon more than one distinct subject. 
Its subject of legislation is the passing of property from 
the dead to the living, and would include either the title 
to property or the possession, or both. The act purports 
to be complete in itself. Having this broad general title, 
it may incidentally affect some matters that might be 
connected with other legislation and not for that reason 
be invalid. The general statute upon the subject of wills 
provides: “Every person of full age and sound mind, 
being seized in his own right of any lands, or any right 
thereto, or entitled to any interest therein descendable to 
his heirs, may devise and dispose of the same by his last 
will and testament, in writing.” Comp. St. 1911, ch. 23, 
sec. 123. By the statute on the subject of dower, as it 
existed before the enactment of the law in question, the 
husband’s right to devise his real estate was limited, and 
by the homestead act the widow could not be deprived of 
her right of homestead by will. Neither the dower nor the 
homestead statute referred to the statute of wills, and yet 
their validity was never questioned for that reason. 

The first, and perhaps one of the most prominent, diffi- 
culties in the construction of this act is that, in defining 
the rights of the husband or wife in the property of the 
deceased spouse, the statute contains the expression, “not 
lawfully devised,” in the case of real estate, and “not law- 
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fully disposed of by will,’ in the case of personal property. 
Section 7 of the act undertakes to give the widow the right 
of election, but gives her such right only in case provision 
is made for her in the wil]; so that, if these provisions are 
taken literally, she has the right of election if she is re- 
membered in the will; but, if nothing is given her in the 
will, she has no right of election nor any other right in 
the property of the husband other than the homestead. 

The duty devolved upon this court to construe and en- 
force the limitations which the constitution has placed 
upon the several departments of the state government is 
a very important and delicate duty. All presumptions are 
in favor of the validity of acts of the legislature. The 
construction which that branch of the government placed 
upon the constitutional limitations of its own powers 
must be considered, and no act of the legislature will be 
held to violate the constitution unless such conclusion is 
unavoidable. The presumption that the legislature in- 
tended to regard constitutional limitations is so strong as 
to control the meaning of the language used in all doubt- 
ful cases. Every act will be so construed, if reasonably 
‘possible, as to harmonize it with the fundamental law. 
No duty of this court is more manifest and exacting than 
the duty to avoid trespassing upon the province of the 
legislature. The tendency of the courts in recent years 
has steadily been towards a more liberal construction of . 
legislative enactments in this regard. It is not for this 
court to determine the legislative policy, nor to criticize 
that policy when adopted by the lawmakers. If ap- 
parently matters have been omitted in legislation which 
would have been supplied if brought to the attention of 
the lawmakers, it is not within the province of the court 
to supply such omissions. Hasty and ill-considered legis- 
lation can be revised only by the legislature itself. The 
difficulties presented in this legislation may suggest reme- 
.dies which the contemplated revision of the statutes will 
supply. , 

Tn this case the deceased devised all of his property, but 
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made no provision for his widow: She insists that she 
ought to share in the property as though there were no 
will. The statute says that, when the real estate is not 
lawfully devised, she may do so. We are asked to hold 
that the property was lawfully devised, and that therefore 
the provision of the statute giving her a distributive share 
in the property has no application. Did the legislature 
intend such a result? Under the former statute she had 
her well-defined right of dower that neither the other heirs, 
nor the creditors of her husband, nor the will of the hus- 
band himself, could take from her. [By the divorce law 
(Comp. St. 1905, ch. 25, sec. 23), also, the right of dower 
was secured to her if she obtained a divorce for certain 
causes. This section was amended in a special act of the 
same legislature. Laws 1907, ch. 50. The amended sec- 
tion leaves it to the discretion of the court to award to the 
innocent party a share or interest in the real estate of the 
guilty party. It would seem that if it was intended to 
subject her right to a distributive share of the property, 
which this new statute gives her, to the claims of the cred- 
itors, and to the will of her husband, the right of dower 
would have been preserved so that she might elect that 
right in case it was more valuable to her than such pre- 
carious provisions as this statute makes for her. Section 
7 of the act gives her the right to elect between the pro- 
vision made for her by the statute itself and the provision 
of the will. Did the legislature intend that when she was 
provided for in the will she might enjoy this right of elec- 
tion, but if she was given nothing in the will she should 
have no right at all? Language of a statute, not used in a 
technical sense, will be given its ordinary meaning, and 
every word used will be given its proper force and effect, 
if possible; but words that are inconsistent with the stat- 
ute as a whole, so that their literal sense could not pos- 
sibly have been intended by the legislature, will be dis- 
regarded or so constrned, if possible, as to give effect to 
the will of the lawmakers. We find but one way to rec- 
oncile these provisions of the statute and sustain them. 
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If the property which by this statute is given to the sur- 
viving spouse cannot be lawfully devised to others, the 
principal difficulty in construing the statute disappears. 
A statute of Wisconsin presented a similar difficulty. It 
implied the ability of the husband to lawfully devise the 
homestead. If not lawfully devised the homestead went 
to the widow. And this statute, like section 7 of our act, 
gave her the right of election if provision was made for 
her in the will. Referring to this apparent anomaly in 
the law, the supreme court of that state said: “What 
would be her rights in that regard where no provision is 
made for her in such will, may be difficult to tell. Whether, 
in such case, further legislation is necessary in order to 
properly protect the wife and widow is a matter addressed 
to the wisdom of another department of the state govern- 
ment.” Albright v. Albright, 70 Wis. 528. In a later case 
that court said: “In Albright v. Albright, T0 Wis. 528, 
attention was called to the difficulty felt to exist, and, as 
it is not necessary now to decide the question, we mention 
it again, so that the legislature in its wisdom may settle 
the uncertainty in accordance with the wise and liberal 
policy of our laws in favor of the wife.” Church v. Mc- 
Laren, 85 Wis. 122. The Wisconsin court did not find it 
necessary to determine the proper meaning of the statute 
in either of these cases. 

The supreme court of Ohio appears to have definitely 
construed a similar statute. Their statute provides that, if 
the husband dies “intestate” and leaves children, the widow 
‘shall be entitled to a specified share of the personal prop- 
erty. In Doyle v. Doyle, 50 Ohio St. 330, the husband 
died leaving a will whereby he disposed of all of his prop- 
erty to his children and others, “making no provision 
whatever for his wife,” thus presenting the same question 
we have here. The supreme court of that state held that 
the wife was entitled to her distributive share of the estate. 
That court stated the question as we now have it before 
us, in these words: “Noting the fact that section 4176, 
giving her this portion of her husband’s estate, is limited 
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to where he dies ‘intestate’ leaving children, and .that 
sections 5963 and 5964 of the chapter relating to wills 
apply in terms only to where provision is made for her in 
the will of her deceased hushand, they claim, that as he 
did not die ‘intestate’ and made no provision fer her in his 
will, she is within the provisions of neither of these sec- 
tions, and is, therefore, entitled to no part of his person- 
alty subject to distribution, since, in the exercise of the 
power given him by statute to make a will, he has be- 
queathed it ail to his children.” The court then said: 
“We do not accept this construction. A careful consid- 
eration of the language of these sections shows, as we 
think, a clear recognition of the right of a widow to a 
portion of the personalty of her deceased husband, on dis- 
tribution, that is beyond his power to affect by any will 
he may make, unless she assent to it. And this is in ac- 
-cordance, not only with the general understanding on the 
subject, but, also, with the liberal policy that has always 
prevailed in our law toward the widow. * * * Where 
he makes a will containing a provision for his wife, she is 
not compelled to accept the provision so made, but may 
renonnce it and take under the provisions of section 4176, 
as if her husband had died intestate. But where provision 
is made for her in the will of her deceased husband, the 
statute requires that she shall be cited by the probate court 
to elect. * * * Why cite her to make an election, if she 
has not a right at Jaw which she may retain if she 
chooses? No election can be made by any one between 
something and nothing. There is no alternative. The 
term necessarily connotes at least two things between 
which a choice can he made.” The circuit court after- 
wards followed this construction of the statute and stated 
the law to be: “When the wife dies leaving a will in which 
no provision is made for her surviving husband, her estate 
will be treated (as) to him ag if she had died intestate 
within the meaning of secs. 4176 and 59638, Rev. St.” Coon 
v. De Moore, 25 Ohio C. C. Rep. 776. See, also, Cummings’ 
Ear v. Daniel, 9 Dana (Ky.) *361. 
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No other view as to the legislative intention can be 
reconciled with the act as a whole and the general purpose 
and policy of its provisions. Section 5 of the act is as 
follows: “The right of a married man.or woman to in- 
herit a part or all of the real estate of which his or her 
spouse was seized of an estate of inheritance at any time 
during the marriage, may be barred by a conveyance ex- 
ecuted by such husband and wife while residents of this 
state, and, if either such husband or wife be not a resident 
of this state, by a deed of conveyance executed either by 
both of said parties or by the one seized at the time of sueh 
conveyance; and such right to inherit may also be barred 
by the sale of such real estate under execution or other 
judicial sale, during the lifetime of the owner of the title.” 
It is wholly inconsistent with the idea that the right can 
be defeated by will. It recites the right of a married man 
or wolan in the property of his or her spouse, provides in 
express terms how that right may be barred, and excludes 
the power to bar that right by will. If the husband in his 
will makes such provision for the wife as she will prefer to 
the property rights that the law gives her, she may elect 
to take by the will, but, if he fails to do so, she may insist 
upon her rights under the statute. 

The motion for rehearing is 

OVERRULED. 


FRED F. KANERT vy. STATE OF NEBRASKA. 
FineD SEPTEMBER 28, 1912. No. 17,453. 


1. Rape: Evipence. A conviction for rape cannot be sustained upon 
the uncorroborated testimony of the complainant. 


CoRRopoRATIVE Evipence. The testimony of the complain- 
ant as to the commission of the crime by the defendant may be 
corroborated by evidence of facts and circumstances showing a 
disposition on his part to commit the crime and an opportunity 
to do so. 


WEIGHT OF EVIDENCE: QUESTION FoR JuRY. If the crime 
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itself is established beyond question, and there are inconsist- 
encies in the evidence of the defendant, as to material matters, 
from which it may reasonably be inferred that the testimony of 
the complaining witness implicating the defendant is substan- 
tially correct, it presents a case for the jury, under suitable in- 
structions. 


INSTRUCTIONS: CORROBORATIVE EVIDENCE. It is the testi- 
mony of the prosecuting witness as to the guilt of the defend- 
ant that must be corroborated. When there is evidence tending 
to prove several distinct crimes, and the prosecution has elected 
upon which to proceed, a requést to instruct the jury that de- 
fendant must be acquitted, “unless you find from the evidence, 
beyond a reasonable doubt, that the defendant committed the act 
so elected, and as to this act you cannot find the defendant guilty 
on the evidence of Mary Waddick alone, as to the act she must 
be corroborated by testimony other than her own,” was properly 
refused, for, although this language might be considered a cor- 
rect technical statement, still, in the connection asked, the 
language might probably be misleading to the jury. 


5. Criminal Law: INSTRUCTIONS: DiSTINCT CRIMES: ELECTION. When 


upon the trial there is evidence tending to prove several distinct 
crimes, and the prosecution hag been required to elect upon 
which it will proceed, the court should so instruct the jury in 
the submission of the case. It is erroneous under such circum- 
stances to instruct the jury: “You are instructed that if you 
should find from the evidence, beyond a reasonable doubt, that 
an act of sexual intercourse did take place between the defendant 
and said Mary Waddick, and that at the time of said intercourse 
the said Mary Waddick was under the age of 15 years, then you 
should find the defendant guilty as charged in the indictment.” 


6. Rape: WITNESSES: EVIDENCE: ADMISSIBILITY. In a prosecution for 


rape of a female child under 15 years of age, it is not a defense 
that others have also abused the child in the same manner; but 
when the fact that the prosecuting witness has given birth to a 
child is relied upon by the state as evidence, and in her testimony 
she has denied having had intercourse with any one other than 
the defendant, she may properly be cross-examined as to cir- 
cumstances tending to show that another than the defendant is 
the father of her child. 


7. Criminal Law: Trrat: IMprorpER ARGUMENT. Arguments and in- 


sinuations to the jury, not based upon competent evidence, are 
improper, and, although not so wilful and prejudicial as to re- 
quire a reversal of the judgment, are indicated in the opinion to 
be avoided at a future trial. 
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8. Rape: Sentence. The crime of rape upon a child under the age 
of consent is a serious one, and we cannot say that, if the de 
fendant is guilty as charged, a sentence of seven years’ imprison- 
ment in the penitentiary is beyond the reasonable discretion of 
the trial court. 


Error to the district court for Hall county: JAMus N. 
PauL, JupGE. Reversed, 


Harrison & Prince, for plaintiff in error. 


Grant G. Martin, Attorney General, and Frank H. 
Edgerton, contra. 


SEDGWICK, J. 


The defendant, who is plaintiff in error here, was con- 
victed in the district court for Hall county of the crime 
of statutory rape upon one Mary Waddick, then under 15 
years of age. He alleges that the complaining witness is 
wholly uncorroborated; that the evidence is entirely in- 
sufficient to support the conviction; that by various er- 
roneons rulings of the trial court he was prevented from 
having a fair trial; and that the prosecuting attorney was 
guilty of misconduct which tended to prejudice the jury 
against him. When. the first complaint was filed against 
the defendant, it was charged that the crime was com- 
mitted on the first day of May, 1911. In a second com- 
plaint it was alleged that it was committed on the first 
day of April, and in the indictment afterwards found by 
the grand jury it was charged that the crime was com- 
mitted on the first day of May. This indictment was re- 
turned on the 15th day of November, 1911. The complain- 
ing witness gave birth to a fully developed child on the 
24th day of November, 1911, The complaining witness 
testified that she went into defendant’s store in the evening 
and asked to see a pair of roller skates; that the defendant, 
who was alone in the store at the time, showed her a pair 
of skates, and told her that the price was $3.50; that she 
told him she couldn’t buy them for she hadu’t the money, 
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and that he then offered to give her the skates if she would 
sometimes run errands and otherwise accommodate him. 
She knew what he meant and at first refused, but after- 
wards consented. Thereupon the crime was committed 
in the back room of the defendant’s store while she was 
sitting on the back part of an automobile. It was repeated 
in about a week later. She was a witness in the prelim- 
inary examination before the justice of the peace, and tes- 
tified that this crime was first committed in the latter part 
of March and while she was sitting upon a sewing ma- 
chine. The defendant was in [linois from the 10th to the 
25th of March. There was no sewing machine in his back 
room, but it appears that there was a dismantled auto- 
mobile there during the month of March. It was shown 
by the evidence of experts that the average period of ges- 
tation is about 280 days, varying considerably, but seldom 
less than 260 days. If the first statement of the time 
of the crime was correct, it would allow about 240 
days for this period. The evidence of other witnesses 
established the fact that, if this crime was committed by 
the defendant, it must have been in the first part of March, 
and, if so, the period of gestation was about 265 days. It 
does not appear that this girl had any satisfactory means 
of fixing in her own mind the precise time of the commis- 
sion of the crime, and the discrepancies in her testimony 
in that regard are perhaps of little importance, except as 
showing that she was ready to swear positively to matters 
of which she had but little knowledge. 

1. The principal question as to the sufficiency of the 
evidence to support the conviction depends upon the 
corroboration of her testimony. It has been uniformly 
held that in such prosecutions a conviction cannot be 
sustained upon the wholly unsupported testimony of the 
complaining witness. It was shown by a clerk of the de- 
fendant that early one morning in the fore part of March 
the prosecuting witness brought a pair of roller skates to 
the store, and that he was told by the defendant to oil 
them for her, which he did. There was, however, no dis- 

5 
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pute in the evidence that she obtained a pair of skates 
from the defendant, and this circumstance merely cor- 
roborates that fact. It was also shown that the girl was 
several times at the store, but this was not denied by tlie 
defendant. He admits seeing her there at times, and 
admits that she obtained the skates from him, 

The defendant was a witness in his own behalf, and 
denied emphatically and positively ever having had inter- 
course with her or having taken any liberties with the 
complaining witness. He testified that, when she said 
that she could not buy a pair of skates at $8.50, he showed 
her a pair that had been hanging in the show window and 
offered to sell them to her for $2; that she said she did 
not have that much money, but had some, and that she 
was working and would pay 75 cents on the skates and 
the remainder in a week or two. He agreed to that, and 
told her to get her 75 cents. This was in the afternoon, 
and a couple of hours later, in the evening, she returned, 
paid her 75 cents and took the skates. She brought them 
in the next morning and had them oiled, as the other wit- 
ness testified. If the evidence of the complaining witness 
was corroborated, it is, so far as we can sce, in the cross- 
examination of the defendant. himself. He testified that 
the skates were procured from him on the 25th of March, 
after he returned from Illinois, and to substantiate this 
testimony he offered in evidence a slip of paper on which 
was written the name of the complaining witness, the 
charge of $2 for the skates, and the credit of 75 cents, 
showing a balance due of $1.25, and bearing the date of 
March 25, 1911. This memorandum he testified was made 
at the time. or soon after the transaction. He was not 
certain whether he or his clerk made it. If he falsely 
dated this memorandum for the purpose of deceiving the 
jury, it might discredit his testimony in other particulars. 
He also testified to selling the complaining witness a 
bicycle soon after the sale of the skates. He produced in 
evidence two sheets of paper, which he said were taken 
from his account book, upon which appeared an entry of 
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the sale of the bicycle for $5, on the 16th day of June. In 
this transaction he said the girl’s employer was in the 
store with her and paid the money for her. Afterwards 
the bicycle was retnrned‘as nnsatisfactory, and the defend- 
‘ant returned $4 of the money, one dollar apparently being 
retained for injury to, or use of, the wheel. During all of 
this time the $1.25 balance for the skates had been unpaid, 
and was still unpaid at the time of the trial. The defend- 
ant forgot, as he says, that circumstance when he returned 
the $4. Other circumstances disclosed in the cross-exam- 
ination tend to show that he received no money for the 
skates and never expected any. In this respect the girl’s 
story is corroborated. If he gave the skates to the girl 
and has failed to explain satisfactorily any motive for 
so doing, the jury might perhaps be justified in considering 
that the explanation of the complaining witness was more 
credible. There are other inconsistencies in the evidence 
of the defendant, and the whole matter must be determined 
by a jury. We cannot see that the court should have taken | 
this case from them. 

2. The complaining witness testified to a repetition of 
the crime on several different occasions. When this evi- 
dence was received the defendant’s counsel asked the court 
to then instruct the jury that, “by the introduction of 
plaintiff's evidence, the state has elected to ask for a con- 
viction upon the first act of intercourse alleged to have 
occurred about March 1st, or March 5th, or 6th, 1911, to 
wit, the first act of intercourse testified to by Mary Wad- 
dick,” and the court answered that the question will stand 
open until the evidence is received. This ruling was ob- 
jected to, but we think it was in the line of universal prac- 
tice and was not objectionable. The defendant then aske:] 
the court “to at this time require the state to elect upon 
which of the alleged offenses he will ask for a conviction 
in this case as shown by the testimony.” This request was 
also overruled. When the witness was excused from the 
witness-stand the defendant again moved the court to in- 
struct the jury “that the state, by the introduction of its 
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evidence, has elected to ask for a conviction upon the first 
offense testified to by Mary Waddick.” To this it appears 
that no objection was made, and there was no ruling 
thereon. When the evidence of the state was all in, the 
defendant made the following motion: “The defendant 
now asks that the state be required to elect on what al- 
leged act of intercourse it will ask for a conviction, fixing 
the date of the same.” The court sustained the motion in 
the following order: “Motion sustained, and the prosecut- 
ing attorney is now required to fix the time of the alleged 
offense on which he asks for a conviction in this case.” 
The prosecuting attorney elected to ask for a conviction 
“on the first act of intercourse proven, to wit, on or about 
the 7th day of March.” 

The defendant duly requested the following instruction: 
“You are instructed that the prosecutor has elected the act 
which he claims to have taken place on or about the 7th 
day of March, A. D. 1911, as the one upon which he will 
depend for a conviction of the defendant, and you are 
further instructed that in your consideration of this case 
your verdict will be for the defendant, unless you find from 
the evidence, beyond a reasonable doubt, that the defend. 
ant committed the act so elected, and as to this act you 
cannot find the defendant guilty on the evidence of Mary 
Waddick alone, as to the act she must be corroborated by 
testimony other than her own.” This instruction was re. 
fused by the court, and the defendant excepted. The eigh- 
teenth instruction given by the court on its own motion 
was as follows: “You are instructed that if you should 
find from the evidence, beyond ‘a reasonable doubt, that 
an act of sexual intercourse did take place between the 
defendant and said Mary Waddick, and that at the time 
of said intercourse the said Mary Waddick was under the 
age of 15 vears, then you should find the defendant guilty 
as charged in the indictment”—and the defendant ex- 
cepted. 

No other instruction was given to the jury by the court 
as to the election made by the prosecution. The order of 
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the court made at the close of the evidence requiring the 
prosecution to elect upon which crime, testified to by the 
complaining witness, it would rely for a conviction, was 
correct. The defendant was entitled to this protection. 
It is true that the time of the commission of the offense is 
immaterial, providing it is within the statute of limita- 
tions, but a defendant cannot be tried and convicted of 
more than one crime in the same trial, and, when several 
distinct crimes are testified to and circumstances sur- 
rounding each crime are in evidence so as to identify the 
several distinct offenses, the state is required to designate 
the crime for which it will ask a conviction. The attorney 
. general admits that the order requiring the state to elect 
was pruper and necessary in this case, but insists that 
those orders made hy the court in the presence of the jury 
were sufficient, and that a formal instruction to the jury 
upon this point in submitting the case was unnecessary. 
No authorities are cited supporting this suggestion, and 
we are not aware of any. The jury may or may not heed 
the orders given to the prosecuting attorney in the prog- 
ress of the trial. At the close of the evidence they were 
instructed by the court as to the matters to be determined 
by them and as to the law governing those matters. Er- 
roneous rulings of law made at the trial are frequently 
corrected by the instructions, and the jury should be 
governed as to the law of the case by the instructions 
alone. : 

The instruction asked by the defendant was properly 
refused. That the prosecuting witness must be corrobo- 
rated as to the particular act of which the defendant is 
found guilty may in one sense be technically correct, but, 
in the connection proposed to be given to the jury, might 
and probably would be misleading. The request, however, 
was a suggestion to the court of the necessity of an in. 
struction upon this point, and the eighteenth instruction 
given by the court amounts to a direct refusal to so in- 
struct, and would, if taken literally by the jury, be incon- 
sistent with a proper instruction. We think, therefore, 
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the eighteenth instruction, under the conditions in this 
case, was prejudicially erroneous. 

3. The complaining witness admitted that she had. 
sometime before the commission of this alleged offense, 
frequently after night been in the rooms of one Snyder, 
and that he had taken undue liberties with her; that the 
inatter had become somewhat notorious and her brother 
had interfered to prevent her visiting Snyder’s room. She 
was then asked if Snyder had ever had intercourse with 
her; to which she objected, and the objection was sustained 
on the ground that the evidence was incompetent and iin- 
material. She was under the age of cousent, and if the 
defendant had had intercourse with her, as she testified, 
it was immaterial whether others had. In this case, how- 
ever, it was in evidence that she had given birth to a child. 
The crime therefore had heen committed, and the question 
was, who was guilty, She had already testified that no 
one but the defendant had ever so used her. If that tes- 
timony was true, it was important evidence in the case; 
in fact, conclusive against the defendant, and the defend- 
ant should have been allowed to cross-examine her in that 
regard. 

4. After the prosecuting witness had testified that the 
defendant and no one else was guilty of the crime, she was 
asked by her attorney: “Did you ever tell your folks any- 
thing about this?” She answered: “No, sir.” She was 
then asked: “Well, you did later on, didn’t vou?” and 
again, “What do you mean by that answer?’ and she re- 
plied: “T didn’t until about the middle of September.” 
She was then asked: “And then to whom did you tell it?” 
This was objected to as an improper question. The ob- 
jection was overruled, and she said: “I told it to my 
brother.”” She further testified that, when her condition 
became known, her mother and brother several times asked 
as to who was to blame, and that she finally told her 
brother and then her mother that it was this defendant. 
The prosecuting attorney in his address to the jury stated: 
“The parents of the little girl had to tease to get her to tell 
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who this man was.” This was objected to, and it is now 
insisted that it constituted misconduct on the part of the 
prosecuting attorney. What she told her mother and 
brother several months after the transaction as to the 
guilt of the defendant was of course incompetent. 

Again, it appears that the defendant’s wife had died in 
Illinois and was buried on the 25th of September. In 
cross-examination the prosecuting attorney asked the de- 
fendant: “Have you ever been in Illinois since last 
March?” This was objected to, but the question was al- 
lowed, and he answered that he had not. This immaterial 
evidence was also made the basis of a remark to the jury 
in the argument of the prosecuting attorney, im which he 
attempted to infer that one who would not be present at 
his wife’s funeral would be more likely to commit a crime 
such as that with which the defendant was charged. With- 
out further discussion of this unpleasant matter, we take 
it for granted that this course of questioning and argu- 
ment will not be repeated. 

5. It is insisted that the sentence, seven years in the 
penitentiary, was excessive. The crime charged is a se- 
rious one. If the defendant is guilty, we cannot see that 
the court has abused its discretion in fixing the punish- 
ment. 

For the errors indicated, the judgment of the district 
court is reversed and the cause remanded. 

° REVERSED. 


Ros, J., dissenting. 


I do not think the rulings held to be erroneous in- 
fluenced the jury in arriving at their verdict, nor that de 
fendant was prejudiced thereby. In my judgment, the 
conviction should not be reversed for any reason stated in 
the opinion. I do not put upon the conduct of the county 
attorney the interpretation suggested in the opinion, and 
I think that the prosecution as a whole should be com- 
mended by an affirmance. 
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1. Criminal Law: TriaL: Sanity or ACCUSED: QvEsTION For JurRY. 
When the contested issue in a criminal case is as to the mental 
condition of the defendant as affecting his responsibility for his 
act, that issue is to be determined by the jury; it is not a ques- 
tion for the court. 


: : - : NONEXPERT WITNESS. One not an expert 
is not allowed to testify to his opinion of the sanity or insanity 
of the defendant without first showing such knowledge of the 
defendant as would enable him to form an opinion. 


3. Quaere. Whether a physician and surgeon who has treated the 
defendant in his professional capacity on various occasions for 
several years, and has also seen and conversed with him ac. 
casionally unprofessionally, and who testifies that he can give 
his opinion as to defendant’s sanity based solely upon his 
knowledge of him derived unprofessionally, can be allowed to 
state that opinion when objected to by defendant on the ground 
of privilege under the statute—quere. 


4. Criminal Law: Tran: SANITY oF ACcUSED: EXxrErT Evmence. If 
an expert witness fails to testify to tbe facts and conditions 
which he has observed upon which to form an opinion as to the 
‘sanity or insanity of the defendant, or that what he had ob- 
served was sufficient to enable him to form an expert opinion, 
it is erroneous to allow him to testify that he has not observed 
anything that led him to the conclusion that the defendant was 
insane. 


WITNESSES: PRIVILEGED COMMUNICATIONS: WAIVER. The 
defendant, without objection, answered questions of the prose- 
cuting attorney upon cross-examination relating to treatment of 
defendant by his physician and the physician’s opinion of his 
condition. Held, That by so doing he did not waive his privilege 
to object that the physician could not as a witness for the state 
testify to confidential communications between them. 


6. : TriaL: ADMISSION oF WRITING: HARMLESS Erzor. It is 
erroneous to allow a writing in evidence as the writing of the 
defendant without proof of his signature or otherwise identify- 
ing it as written or authorized by hin. But, if the substance 
of the writing is testified to by defendant and otherwise clearly 
proved without conflict, the error is without prejudice. 
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InsTRUcTIONS. An instruction that, if the state 
has failed to establish “each and every” of the material allega- 
tions beyond a reasonable doubt, the jury must acquit, is not 
prejudicially erroneous, because of the use of the words “each 
and every” instead of the word “any.” 


Error to the district court for Burt county: GrorcE A. 
Day, Jupcr. Reversed. 


J. A. Singhaus and Smyth, Smith & Schall, for plaintiff 
in error. 


Grant G. Martin, Attorney General, and Frank E. 
Edgerton, contra, 


SEDGWICK, J. 


In October, 1911, the defendant killed his brother, 
Charles Larson, by shooting him in the head. The defend- 
ant was convicted of murder in the first degree in the dis- 
trict court for Burt county and sentenced to imprisonment 
in the penitentiary for life. He has brought the case here 
for review upon petition in error. 

There is no dispute as to the principal facts in the case. 
The question is as to the mental condition of the defend- 
ant and his responsibility for the act. The defendant is a 
smal] man, was in poor health and very hard of hearing, 
so that it was necessary to use an ear trumpet in ordinary 
conversation. JF‘or many months there had been criminal 
relations of intimacy between the defendant’s brother, 
Charles, and the defendant’s wife. The defendant had 
suspected these relations for some time, and had at 
various times questioned his wife closely in regard to the 
matter, but she had continually denied that there were 
any improper relations between them. About the first of 
October she confessed to her husband that his brother 
Charles had attempted to take undue liberties with her, 
but insisted that it had not gone to extreme criminal rela- 
tions. She seems to have fully repented of her part in the 
transaction, and had fully resolved to do everything in her 
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power to conciliate her husband and repair the injury she 
had done hin. In explaining the conduct of Charles in 
answer to the deféndant’s questions, she was finally led 
to admit that the matter had gone much further than she 
had at first stated. She declared that she was unable to 
talk about it, and proposed to write the full statement of 
what had taken place, which she thereupon did, and gave 
it to her husband. This statement showed the criminal 
relations that had existed for some time, and the defend- 
ant insisted that they both must withdraw from the church 
of which they were members, and that they could not live 
together, and that she must leave their home. This she 
consented to do, and consented to do anything that her 
husband desired, but when she left her home, in pursu- 
ance of this arrangement, he followed her in the interest, 
as he said, of their children, and requested that she return, 
at least for the present, until suitable arrangements could 
be made. She’thereupon returned. There was also evi- 
dence that the defendant was very much attached to his 
wife and children (there were six children, ranging from 
two to fourteen years of age); and that, when he became 
aware of the full enormity of his brother’s conduct, he was 
entirely overcome and was wholly undecided what to do; 
that at times he contemplated taking his own life, and that 
he had taken his gun from the house to the shed, men- 
tioned below, for that purpose, and was then only de- 
terred from taking his life by his young son who found 
him and urged him to return to the house; that at other 
times he contemplated driving his wife from their home, 
and was partly impressed with the idea that his brother 
would be compelled to leave the country, and that some 
suitable arrangements could be made for the future care 
of the children. 

If the defendant is found guilty, a very important ques- 
tion is presented as to the degree of his guilt. If he was 
in a state of mind to be responsible for his conduct and 
planned beforehand to induce his brother to come within 
his power for the purpose of taking his life, as might pos- 
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sibly be inferred from some of the statements that he 
made, as testified to by certain witnesses, and if he suc- 
ceeded in that attempt and did take his brother’s life as he 
intended, he was guilty of murder in the first degree. If, 
on the other hand, he was laboring under such mental 
strain and excitement that he was incapable of forming 
a deliberate plan, and expected that his brother would 
leave the community where they lived, and did not have 
any intention of using his shotgun upon his brother, but 
in doing so acted upon a sudden impulse, arising from his 
troubles, the conversation between them and his brother’s 
insulting behavior, and the defendant was at the time in 
such use of his reasoning powers as to be responsible for 
his act, then he was guilty of manslaughter. The question 
of the degree of his guilt does not appear to have been 
very fully presented to the jury. 

The defendant induced his brother to come to the de- 
fendant’s place, without first informing him of the knowl- 
edge which he bad of the existing conditions, antl when 
his brother arrived the defendant took him to a small shed 
where the defendant had placed his double-barrel shotgun. 
and, after closing the door, took his shotgun in his hands 
and asked his brother if he knew why he called him there. 
He had represented that he had called him there for the 
purpose of helping him with some of his calves. When 
the defendant acknowledged that he called him there be. 
cause of his relations with the defendant’s wife, and in- 
quired what he, Charles, was going to do about it, on being 
asked what he, the defendant, wanted him to do, the de- 
fendant. told him that he wanted him to Jeave the country 
and never show himself in that part of the country again. 
This Charles refused to do, but said that he would agree 
to never come again to the defendant’s place. This was 
not satisfactory to the defendant, and the defendant tes- 
tified that he then showed Charles the statement which. the 
defendant’s wife had written and proposed that they call 
her. They both then left the shed, the defendant carrying 
his gun. There is evidence that the defendant afterwards 


” 
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stated to several witnesses that when his wife came to them 
she inquired of him: “Can’t this be settled * * * will 
you take money?” He laughed and said: “Yes.” “Will 
you take $10,000?” she asked. He answered: “Yes.” The 
defendant, upon the witness-stand, testified that he there 
said to them: “You need not think that I want any of 
your dirty money.” If he answered as these witnesses 
testified that he stated out of court he did, that $10,000 
would adjust it, it might be construed that he was seeking 
to get money from his brother, or it might be construed 
that he considered the sum named so far beyond the reach 
of either or both of them that it amounted to a declaration 
that the money settlement was out of the question. How- 
ever that may be, it would appear from the evidence of the 
defendant and his wife, and also from the statements 
which the defendant is alleged to have made out of court, 
that his brother Chatles then began to treat the matter . 
lightly, and sneeringly accused the defendant of calling 
him over there to get money out of him, and finally said: 
“Shoot, why don’t you shoot?” Thereupon, the defendant 
did shoot, and killed him instantly. 

The theory of the defense is that the defendant was so 
exasperated by existing conditions, and the conduct of his 
brother at the time, that he was unable to control himself, 
and was not responsible for his act nor able to distinguish 
between right and wrong with reference to what he did. 
This presents the question as to the mental condition of 
the defendant at the time of the act, a matter always diffi- 
cult to determine, and particularly so in this case, a ques- 
tion not for the court, but peculiarly one for the jury. If 
that question -has heen submitted to the jury without 
violating the substantial rights of the defendant, their 
verdict must. be regarded as final; it cannot be interfered 
with -by the court. . The defendant called an expert. wit- 
ness, a member of the medical profession and of appar- 
ently good standing, who has had experience in treating 
diseases of the mind and had thoroughly examined .the 
defendant. In answer to a hypothetical question which 
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_ substantially recited the facts as testified to by the defend- 
ant and his witnesses, including evidence showing that the 
defendant from the time that he learned of these criminal 
relations between his brother and his wife was so affected 
mentally and physically that he was unable to perform 
his regular duties or even to control his own conduct and 
conversation, this witness testified that, in his opinion, 
the defendant was irresponsible at the time and was unable 
to distinguish between right and wrong with reference to 
the act which he did. In rebuttal the state produced Dr. 
Hildreth as a witness, who had for some time, perhaps 
four or five years, been the family physician of the de- 
fendant, and who had in that capacity on various occa- 
sions treated the defendant himself, and questioned him 
as to defendant’s sanity. The defendant’s counsel duly 
objected to the calling of this witness, on the ground that 
he was the defendant’s physician and the information that 
he gained in that capacity was privileged. 

1. The attorneys for the state insist that the defendant 
waived this privilege by answering upon his cross-exam- 
ination various questions in regard to Dr. Hildreth’s ex- 
amination and treatment of him. Some decisions are 
cited .which appear to hold, as maintained by Professor 
Wiemore, that if the person entitled to the privilege in- 
troduces evidence in regard to his physical condition at 
the time, it is competent to call his physician to rebut that 
testimony. Professor Wigmore says: “Certainly it is a 
spectacle fit to increase the laymen’s traditional contempt 
for the chicanery of the law, when a plaintiff describes at 
length to the jury and a crowded court-room the details 
of his supposed ailment and then neatly suppresses the 
available proof of his falsities by wielding a weapon 
nominally termed a privilege.” 4 Wigmore, Evidence, sec. 
2389. He says, however: “This is generally not conceded 
in the judicial rulings.” Sec, 2390. He appears to derive 
his conclusion from his reasoning, and not from the 
language of the statute. He is discussing what the 
statute ought to be, and not what it really is. Sec- 
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tion 333 of the code is as follows: “No practicing 
attorney, counselor, physician, surgeon, minister of the 
gospel, or priest of any denomination shall be allowed, 
in giving testimony, to disclose any confidential com- 
munication, properly intrusted to him in his _ pro- 
fessional capacity, and necessary and proper to enable 
him to discharge the functions of his office according to 
the usual course of practice or discipline.” The provision 
that “no * * * physician * * * shall be allowed, 
in giving testimony, to disclose any confidential communi- 
cation,” appears to be absolute, and it is doubtful whether 
the next section, which provides that this privilege shall 
not obtain where the party “waives the right thereby con- 
ferred,” was intended to prevent a party from testifying 
to his physical condition, without at the same time con- 
senting that his physician may at any time reveal his con- 
fidential communications. The question is an important 
one and is a question of construction of the intention of 
the legislature. If it is wise to introduce such an innova- 
tion into our law, it would seem to be the province of the 
legislature to do so. The ground upon which this waiver 
in this case is urged by the state is a little different from 
that stated by Mr. Wigmore, and perhaps a little more 
substantial. It is said that the defendant himself gave 
testimony of Dr. Hildreth’s examination and treatment. 
If the defendant had offered these matters as evidence in 
his own behalf, the position of the state would be unassail- 
able. He did not, however, do so. These matters were 
drawn from him by the state’s attorney on cross-examina- 
tion and only in answer to direct questions. It seems clear 
that the state ought not to be allowed to compel the wit- 
ness to waive his privilege in this manner. It is said that 
the witness was not compelled to answer these questions, 
but might then have insisted upon his privilege; but this 
suggestion does not answer the objection. If the defend- 
ant’s privilege would extend so far as to exempt him from 
cross-examination as to conversations and transactions he 
had had with others, including his physician, the state 
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ought not now to be allowed to urge that fact after having 
introduced the evidence which assumed that the defendant 
was compelled to answer, 

2. The witness was asked this question by the state: 
“Doctor, based on your observations and your conversa- 
tions and the different matters that you have detailed here 
that took place and which you have stated here which took 
place other than in a professional way, I will ask you, in 
your opinion, whether or not the defendant on that 3d 
day of October, 1911—what his condition was as to being 
sane or insane?” Defendant then was allowed to cross- 
examine the wilness as to his qualifications, from which it 
appeared that the witness had been the family physician 
for the family of the defendant, and had treated the de- 
fendant personally in that capacity during the several 
years last past, and the witness stated that, if he gave 
him an opinion as to his mental condition, it would be 
based in part on what he saw of him on that day of the 
tragedy and what-he had known of him for years, and in 
part on the knowledge of what he had acquired respecting 
him which he had acquired while waiting on him as his 
family physician. After the cross-examination of Dr. 
Hildreth, the state propounded to him this question: “You 
can separate the conclusions which you drew from your 
professional calls * * * and your observations that 
day? You can give an opinion on that alone?” He an- 
swered: “T can.” He was then asked: “Doctor, based on 
your observations and your conversations and the differ- 
ent matters that you have detailed here that took place 
and which you have stated here which took place other 
than in a professional way, I will ask you, in your opinion, 
whether or not the defendant on that 3d day of October, 
1911—-what his condition was as to being sane or insane?” 
The objection interposed, that the question was leading 
and cailed for a privileged communication and the wit- 
ness is incompetent, was overruled. The witness then in- 
quired: “I am to hase my answer on observations outside 
of my professional capacity?” The state’s attorney stated: 
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“Yes, sir; not to use any knowledge you acquired in a 
professional occupation. This question refers to that day 
—on the 3d day of October, 1911.” The witness then gave 
his answer to the question as follows: “I have never seen 
any time that IT have known Frank Larson but that I had 
any question as to his mental competency.” On motion 
this was stricken out as not responsive to the question. 
The question was repeated, and the witness answered it 
as follows: “TI saw nothing to indicate to me but what he 
was competent and sane.” A motion to strike out this an- 
swer because it was incompetent, irrelevant and imma- 
terial, and no proper foundation was laid for it, and it 
called for a privileged communication, and that the witness 
was incompetent, was overruled, and to this ruling the de- : 
fendant excepted. 

Under the conditions of this case as it then appeared to 
the jury, the evidence of this witness must have been re- 
garded by the jury as of great importance. The witness 
had been the family physician of the defendant, and on 
the day of the defendant’s arrest the defendant and his 
wife went into the office of the witness, and in the pres- 
ence of the witness discussed the conditions that con- 
fronted them, apparently relying upon the relation that 
had existed between the witness and the defendant; the 
witness had not stated what circumstances and conditions 
he relied upon in forming his opinion, and the court had 
upon careful consideration decided in the presence of the 
jury that the evidence was proper, so that the jury would 
naturally rely upon the conclusions reached by the wit- 
ness. If the evidence was properly received, it must be 
because the witness was qualified ag an expert, because 
ag a nonexpert his evidence was clearly incompetent 
under well-established rules in such cases. He made 
no attempt to relate to the jury the facts and circum- 
stances and conditions upon which he based his opinion, 
and his testimony does not show sufficient familiarity 
with defendant to give any real value to his opinion. 

Many courts have held that such evidence would be in- 


VOL. 92] SEPTEMBER THERM, 1912. 33 


Larson v. State. 


competent on account of the relationship existing between 
the witness and the defendant. It has been many times 
said by the courts that the human mind is not competent 
to separate the facts of which it is cognizant into two 
classes—those that were obtained professionally and those 
facts coming within the observation of the witness not so 
obtained—and distinguish an opinion derived from one 
series of facts from an opinion derived from another. It 
has been suggested by some that the witness might not be 
competent to determine as a matter of law how far the rule 
of personal privilege extends, and so be able to determine 
what facts the law would regard as having come to him 
through his professional capacity. The line of question- 
ing here seems to require the witness himself to determine 
these questions, and it may well be considered difficult, if 
not impossible, for him to do so. 

However that may be, we think the evidence was in- 
competent for another reason. The question propounded 
to him did not suggest anything in regard to the defend- 
ant’s situation, nor in regard to his mental condition pre- 
ceding or at the time of the tragedy. If he confined him- 
self to what he himself had observed in a social way and 
in casually meeting defendant, as he assumed to do, his 
answer would not take into consideration the most ma- 
terial part of existing conditions. His answers show 
clearly that he did not consider that he was sufficiently 
informed in regard to existing conditions to give a valu- 
able opinion on the questions propounded. He does not 
say what his opinion as an expert would be, but says that 
from these casual observations of the defendant he did not 
see anything that would lead him to the conclusion that 
the defendant was insane. The jury had no means of 
knowing what or how much the witness had seen unpro- 
fessionally that would be of any value in determining the 
question. So far as his answer to the question goes, he may 
not have observed and remembered enough to enable him 
to come to any conclusion upon the question. When he 
was asked if he could give an opinion as to defendant’s 
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sanity or insanity, based upon matters that came to his 
knowledge “other than in a professional way,” he an- 
swered: “As far as that observation would go outside of 
my professional capacity I could. * * * J should have 
to have an opinion; I should have to have an opinion sepa- 
rate.” Why would he “have to have an opinion”? Surely 
he would not be obliged to have an opinion as an expert 
without sufficient data from which to form it. His an- 
swer implies that he did not consider that his “observation 
*“ * * outside of my professional capacity” was suffi- 
cient upon which to form an expert opinion. The opinion 
he formed from this observation was simply the tentative 
opinion of the average citizen who has heard or seen only 
a part of the facts or transactions, and feels constrained 
to make a guess. He testified that during the year then 
last past he had seen the defendant “possibly three or 
four times a month. * * * It would be a very uncertain 
and indefinite opinion. I could not say how often I saw 
him.” He was allowed to testify, not what his opinion was 
as to the sanity or insanity of defendant, but that he had 
not observed enough to lead him to the conclusion that the 
defendant was insane, This evidence we think was incom- 
petent, and was plainly very prejudicial to the defendant. 

3. It is insisted upon behalf of the defendant that the 
court erred in allowing the daughter of the deceased to 
testify to the contents of a postal card received by him. 
Tt was assumed in the question that the postal card came 
from the defendant, and the witness testified, over the 
objections of defendant, that the substance of the card 
was a request to the deceased to “come over in the morn- 
ing and help me with the calves.” There was no evidence 
that this card was written by the defendant. The hand. 
writing had not been identified, and it was error to receive 
it in evidence. This error was clearly without prejudice 
to the defendant. The defendant himself, upon the wit- 
ness-stand, testified that he sent this postal card to the 
deceased, and himself stated the contents of the card sub- 
stantially as stated by the witness, and there was no ques- 
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tion in the case but that deceased came to defendant’s 
place in answer to this card and other similar requests 
over the telephone. Surely the defendant cannot now: 
urge that he was prejudiced by the evidence complained 
of. 

4, In the eighth instruction given to the jury, after re- 
citing the facts necessary to be proved in order to find 
the defendant guilty of murder in the first degree, the 
court told the jury: “If, however, the state has failed to 
establish each and every of the above and foregoing prop- 
ositions beyond a reasonable doubt, then you should acquit 
the defendant of the charge of murder in the first degree.” 
It is said that the law is that, if the state has failed to 
establish any one of the necessary propositions beyond a 
reasonable donbt, he should be acquitted. We fail to 
understand the reasoning of defendant’s attorney in re- 
gard to this instruction, and cannot see that the instruc- 
tion as given by the court was erroneous. The same objec: 
tion appears to be urged to the court’s instruction in 
regard to the crime of murder in the second degree and in 
regard to the crime of manslaughter. 

5. In the fourteenth instruction the court, after defin- 
ing the defense of insanity, uses this language: “If upon 
consideration of the whole testimony you are satisfied 
beyond a reasonable doubt that at the time of the alleged 
shooting the defendant was sane, then you should find 
against him on the issue of his insanity.” It is urged that 
the court should have said that, unless they were so 
satisfied, they should find the defendant not guilty, and 
not merely inform the jury that they should find for or 
against him on the issue of insanity. There might be 
some merit in this objection if it were not for the fact that 
in severa] other instructions the court plainly told the 
jury that, unless they found beyond a reasonable doubt 
that the defendant was sane at the time of the shooting, 
they must find him not guilty. Taking the whole instruc- 
tion together upon this point, the jury could not have been 
misled. 
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6. Several of the defendant’s requests for instructions 
were refused, and this is now complained of. On exam- 
ination we find that the instructions given by the court 
upon its own motion contained all of these matters that 
the defendant was entitled to and were necessary to a 
proper uuderstanding of the facts presented in evidence. 

7. Upon the trial the prosecutor produced the hat worn 
by the deceased at the time of the shooting. There is no 
controversy in the case as to the action of the defendant 
nor as to the death of the deceased. This exhibition of the 
torn and blood-stained hat would have no purpose except 
to arouse the passion of the jurors. When, however, it 
was offered in evidence and objected to, the offer was 
withdrawn, and it was not put in evidence. If this evi- 
dence had been received over the objection of the defend- 
ant, it might have constituted reversible error, as held in 
McKay v. Stute,91 Neb. 281. If the prosecuting attorney, 
knowing that such evidence was incompetent, had pur- 
posely exhibited the hat to the jury with the intention of 
thereby prejudicing them against the defendant, it might 
have constituted such misconduct as to have required a 
reversal, but we do not find evidence in the case justifving 
the conclusion that the prosecuting attorney was in this 
case guilty of such misconduct. 

Other questions discussed will not probably arise upon 
another trial. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 

REVERSED. 


LETTON, J. 

I think the defendant is entitled to a new trial on other 
grounds; therefore I concur in the conclusion only. 

Fawcett, J., concurring. 


I concur in the judgment of reversal, but not upon the 
grounds assigned in the opinion. I prefer to base my con- 
clusion upon the ground that defendant has not had an 
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unprejudiced trial. He had been grievously wronged. 
His home had been invaded and ruined by one who by 
every tie of kindred should have been ready to fight, if 
need be, in its defense, and for its sacred preservation. 
When the destroyer was confronted by his hapless victim, 
instead of humbly imploring forgiveness, he met his just 
accuser with taunting language which I do not think one 
man in a hundred, under the circumstances, could have 
resisted. I am not defending the “unwritten law.” But I 
am not willing to hold that the killing of a nan under the 
circumstances shown in this case is murder in the first 
degree. ‘To hold that it is a greater crime than man- 
slaughter is to shut our eves to the laws of nature and the 
irresistible inborn tendencies of man. That the jury found 
the defendant guilty of murder in the first degree forces 
the conclusion in my mind that they were either influenced 
by prejudice, or did not fully comprehend their duties as 
outlined in the instructions of the court. In either case 
the defendant should be given the opportunity of present- 
ing his cause to another jury. 


Ross, J., dissenting. 


My understanding of the evidence and of the law ap.- 
plicable thereto is radically different from that of the 
majority. Defendant shot and killed his brother, October 
3, 1911. This fact cannot be successfully controverted, 
and there is no attempt to do so. Unless the jury could 
have found from the evidence that defendant,’ at the time 
of the homicide, was insane within the meaning of the 
criminal law, there was no justification whatever for a 
verdict of acquittal. After defendant had adduced testi- 
mony tending to show he was insane, the state called in 
rebuttal Dr. Hildreth, who answered a question as fol- 
lows: “I saw nothing to indicate to me but what he was 
competent and sane.” The refusal of the trial court to 
strike this answer out of the record on motion of defend- 
ant is, according to the opinion, an error; and a reason 
given for setting aside the verdict of the jury is as fol- 
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lows: “This evidence we think was incompetent, and was 
plainly very prejudicial to the defendant.” The majority 
neither held that the answer quoted was incompetent, nor 
that Dr. Hildreth was an incompetent witness, because his 
testimony violated the statute forbidding the disclosure of 
privileged communications. In testing the competency of 
his answer from the standpoint of the majority, therefore, 
his professional capacity must be considered in connection 
with other proofs. The following facts are proved: Dr. 
Tfildreth was a graduate of Rush Medical College, Chi- 
cago. He was a duly licensed pliysician. He had been 
practicing his profession in the vicinity of the homicide 
for 31 years. He had known defendant about 15 years, 
and had been fairly well acquainted with him for 5 years; 
saw him a great deal not in a professional way—possibly 
three or four times a month. Saw him in town; saw him 
frequently when he was not attending him professionally. 
In a room adjoining Dr. Hildreth’s office an inquest was 
held the day of the homicide. Defendant was there. For 
two hours he was closely observed by Dr. Hildreth, who 
heard him talking and answering questions, and observed 
the tone of his yoice and his manner of speech. Dr. Hil- 
dreth testified, in substance, that he observed defendant’s 
general conditions, and he told what they were, and that 
he had heard a conversation between defendant and his 
wife, and he stated the substance of it. Later in his ex- 
amination the witness was asked: “You can separate the 
conclusions which you drew from your professional calls 
on him, and from knowledge which you had of him, and 
acquaintance with him formed outside of your professional 
calls, and your observations that day? You can give an 
opinion on that alone?” The answer was: “TI can.” He 
was also asked: “Doctor, based on your observations and 
your conversations and the different matters that you 
have detailed here that took place and which you have 
stated here which took place other than in a professional 
way, I will ask you, in your opinion, whether or not the 
defendant on that 3d day of October, 1911—what his con- 
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dition was as to being sane or insane?” The question was 
answered: “I saw nothing to indicate to me but what he 
was competent and sane.” The clear iinport of the testi- 
mony of Dr. Hildreth is that an opinion as to defendant’s 
sanity was forced upon him by observed conditions and 
facts. The record, therefore, answers the question: 
“Why would he ‘have to have an opinion’”? When the 
existing facts and conditions were impressed on his mind 
by observations, the mental operations resulting in the 
opinion that nothing was disclosed to indicate insanity 
were neither unnatural nor suspicions. The testimony 
condemned by the majority, if considered as the evidence 
of a nonexpert witness, is clearly competent, unless a 
former opinion of this court is overruled. Jn re Estate of 
Wilson, 78 Neb. 758. Considered as expert evidence of a 
physician not disqualified as a witness, the testimony 
criticised by the majority is competent under well-estab- 
lished rules. The contrary holding, under the facts as they 
exist, will, in my opinion, introduce into the criminal law 
of the state a new technicality which will prove to be con- 
fusing to the courts as well as dangerous to society. I do 
not think any sufficient reason for setting aside the judg. 
ment has been suggested in the opinion of the majority. 


WILLIAM F. SMITH, APPELLEB, V. DAVID G. POTTER ET AL., 
APPELLEES; WALTER V. HOAGLAND, APPELLANT.* 


FILep SETEMBER 28, 1912. No. 16,314. 


1, Taxation: ForECLOSURE OF LIEN: SALE: RIGHT oF REDEMPTION. In 
a tax foreclosure proceeding by a county to recover delinquent 
taxes on the lamd without making a prior administrative sale, 
where service is obtained by publication and the premises are 
sold under the decree of foreclosure, the purchaser at the fore 
closure sale buys subject to the right of one having a valid lien 
upon the premises to redeem from such sale, and the party 
claiming the lien cannot be barred without a hearing, if he 
answers setting up his defense and demands such hearing. 


* Opinion modified. See opinion, p.63, post. 
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PUBLICATION OF Notice. Proof of publication of 
notice for constructive service re-examined, and, as a preponcer- 
ance of the evidence tends to show that the notice was published 
for the time required by statute, the former opinion is modified 
to correspond with this view. 


2. 


REHPARING of case reported in 90 Neb. 298. Former 
opinion modified, and judgment of district court reversed. 


HAMEn, J. 


This is an appeal from a judgment of the district court 
for Lincoln county quieting title in the plaintiff to a tract 
of land in that county. The plaintiff's title is derived by 
a sheriff’s deed which was issued in a tax foreclosure suit 
brought by Lincoln county against David G. Potter and 
his wife and others. This case was before this court at a 
prior term. See 90 Neb. 298. For a more complete state. 
ment of the facts in the case we refer to the opinion hereto- 
fore published. The defendant in the court below, David 
G. Potter, received a patent to the land in controversy in 
1887. Afterwards, in 1892, he executed and delivered a 
note and mortgage to A. D. Buckworth to secure the pay- 
ment of a note for $389. This note was indorsed to the 
North Platte National Bank, of which Buckworth was 
president. That bank became insolvent, and one Doolittle, 
who was appointed the receiver of the bank, sold the note 
and mortgage as such receiver. The defendant Hoagland 
claims to own this note and mortgage and a decree of fore- 
closure based upon the same, and he now claims the right 
to redeem from the tax lien because he owns this note and 
mortgage and the decree mentioned, and because the tax 
foreclosure proceedings upon which the plaintiff's title to 
the land depends are invalid. He filed an answer and a 
cross-petition. He claims in the answer and cross-petition 
the right to redeem. Lincoln county obtained a decree of 
foreclosure for the delinquent taxes on the land without 
making a prior administrative sale. Service wag had by 
publication and the land was sold to satisfy the decree. 
The land was purchased at sheriff’s sale by the defendant 
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Wilcox in 1902, and the plaintiff, Smith, receives his title 

through Wilcox. The plaintiff Smith denies the owner- 

ship of the decree by Hoagland, and alleges that the re- 

ceiver abandoned that indebtedness. 

It is claimed that Potter and his wife executed and de- 
livered to the North Platte National Bank renewals of 
the note executed and delivered to Buckworth. The last 
of these renewal notes is claimed to have been executed in 
January, 1894. It is claimed that the receiver of the bank, 
by virtue of an order of the comptroller of the currency, 
advertised all of the assets of the bank remaining in his 
hands to be disposed of, and that he held the sale on or 
about the Ist day of January, 1900; that on or about 
the 18th day of January, 1900, he offered the notes 
and indebtedness secured by the mortgage and covered 
by the decree for sale at public auction and _ sold 
the same to one A. H. Davis, and that he delivered the 
notes to Davis. There was an affidavit for service by pub- 
lication in the tax foreclosure proceedings. It is claimed 
that no valid service by publication could be had upon 
Potter and his wife because of the fact that they were all 
the time residents of the state of Nebraska and that the 
affidavit for service by publication was untrue. Buck- 
worth was a resident of Lincoln county until he died in 
the year 1894, or thereabouts. In the tax foreclosure pro- 
ceedings it is alleged that no personal service of summons 
was had upon Potter and his wife and upon Buckworth. 
This court reversed the judgment of the district court 
quieting title in Smith. The appellees Wilcox, Dikeman 
and Smith have filed a motion to vacate the judgment of 
reversal entered by this court, and the question is whether 
the judgment of this court reversing the judgment of the 
court below shall stand or whether a new judgment shall 
be rendered. 

This court bases its finding that the appellant Hoagland 
is the owner of the note and mortgage in controversy on 
the opinion in the case of McCabe v. Reed, 88 Neb. 457. 
In the former opinion this court quotes from the opinion 


42 NEBRASKA REPORTS. [Vor. 92 


Smith v. Potter. 


in McCabe v. Reed, and say: “If the defendant in an 
action to cancel a mortgage produces the notes secured 
thereby, and it appears that he has controlled and had 
undisputed possession of the instruments for many years 
under a claim of title thereto, these facts will sustain a 
finding that le is the owner thereof, notwithstanding they 
are indorsed payable to the order of a third person.” This 
court then veutures the opinion that the testimony of the 
witness Davis is not sufficient to overcome Hoagland’s 
testimony, supported and corroborated as Hoagland’s tes- 
timony was by his possession and production of the pa- 
pers. As Hoagland has no rights in the premises unless 
he is the owner of the notes and mortgage, that is one of 
the first things to determine. This court said in McCabe 
v. Reed: “The delivery of a negotiable promissory note 
indorsed to the order of a third person will not in itself 
transfer title to the note (Gaylord v. Nebraska Savings & 
Kachange Bank, 54 Neb, 104), but an equitable assign- 
ment will result from the sale and delivery of the note 
without an indorsement, and the equitable owner may 
maintain an action thereon in his own name (Greeley 
State Bank v. Line, 50 Neb. 484). And the possession of 
an unindorsed negotiable promissory note by some person 
‘other than the payee or indorsee may sustain a finding 
that the equitable title followed the possession. Cather v. 
Damerell, 5 Neb. (Unof.) 175.” This court further said 
in that case that the original note and mortgage were pro- 
duced in the tax foreclosure case by the intervener, and 
that they had remained in his custody for more than 
six years, and that no other person asserted title or owner. 
ship to the same, and that prima facie there was proof of 
title in the intervener in the tax case. Sanford v. Litch- 
enberger, 62 Neb. 501. It would therefore seem from the 
evidence that Hoagland should be treated as the owner of 
the note, mortgage and decree. . 

Tt is next claimed that the publication was insufficient. 
The publication was in a semi-weekly newspaper issued on 
Tuesdays and I'ridays of each week. The first publication 
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seems to have been on the 28th of August, 1900, and the 
next on the 31st of August; that would make one week. 
The succeeding publications are on September 4 and 7, 
September 11 and 14, and September 18 and 21; the last 
making the fourth week. It would therefore seem that 
this objection is not well taken. In the former opinion it 
was held that the court acquired no jurisdiction because 
the notice in the tax foreclosure proceedings was not pub- 
lished the required length of time. The end of the four 
weeks was the 22d of September, 1900. The notice pub- 
lished required the defendants to answer five days before 
that time. In other words, when the service was complete 
the time within which defendants were to answer had ex- 
pired five days before. If it shall be said that the time 
expired with the last publication, then the defendants 
were required to answer four days before that time, to wit, 
on the 17th of September, 1900. In conclusion, touching 
this matter, the answer day arrived when there had been 
publication for only three weeks. Section 79 of the code 
provides that the notice must be made four consecutive 
weeks, and, among other things, that it must “notify the 
person or persons thus to be served, when they are re- 
quired to answer.” Of course, this is not done in this case 
because the time had expired when the answer was to be 
made according to the language of the notice before the 
service was complete. Because of this defect in the no- 
tice and the time of its publication, we may well doubt 
whether jurisdiction was acquired, but we do not decide 
that question, because, while it is apparent by an examina- 
tion of the case, the question is not raised or discussed by 
counsel, and we do not have the benefit of their research 
and argument, and without this no appellate court should 
determine the question shown by the record. 

The next proposition is that the affidavit for publication 
states that the defendants are nonresidents of the state of 
Nebraska and service of summons cannot be had on them 
or either of them. It is said that this is insufficient, and 
it is argued that the affidavit should allege that service 
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cannot be made upon them within this state. It is claimed . 
that Buckworth was a resident of Lincoln county until 
his death. It is claimed that the Potters have always 
been residents of the state of Nebraska and that service 
of summons could be made upon them in this state. If 
that is true, the tax foreclosure is without jurisdiction. 
It is argued that the rule should be applied in this case 
which is said to have been established in Britton v. Larson, 
23 Neb. 806. That was in an action of ejectment. There 
was a trial in the district court resulting in a verdict and 
judgment in favor of the defendant. The record in that 
case showed that in April, 1875, one Harry Brownson was 
the owner of the real estate in question; that on March 8, 
1871, he and his wife executed and delivered to the First 
National Bank of Omaha a mortgage on the real estate. 
On the 16th of April, 1875, a summons was issued to the 
sheriff of Wayne county directing him and notifying the 
said Harry Brownson and Jennie Brownson of the insti- 
tution of an action to foreclose the mortgage. A Summons 
was returned on the day of its issue not served, the de- 
fendants not being found in Wayne county. On the next 
day an affidavit was filed showing the nonresidence of the 
Brownsons. Service was had by publication. August 24, 
1874, a decree of foreclosure was rendered, and the land 
was sold under the order of the court, and September 20, 
1876, the same was confirmed and the sheriff directed to 
execute the usual deed to the purchaser. On the 18th of 
February, 1885, Brownson and wife conveyed the land in 
question by a quitclaim deed to the plaintiff. The plaintiff 
insisted that the district court was without jurisdiction 
to render the decree because there was a defect in the affi- 
davit showing the nonresidence of the Brownsons. The 
affidavit did not describe the property mortgaged. There 
was no attempted description of it. It was not described 
by numbers; nor was it alleged to be in Wayne county. 
It was also objected that the affidavit did not show that 
the Brownsons could not be served with summons within 
the state, and therefore that the affidavit did not comply 
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with the requirements of sections 77 and 78 of the code. 
Section 78 of the code provided that, before service could 
be made by publication, an affidavit should be filed alleg- 
ing that service could not he made on the defendants in 
the state. Section 78 of the code, as it was then and as it 
is now, reads: “Before service can be made by publica. 
‘tion, an affidavit must be filed, that service of a summons 
cannot be made within this state on the defendant or de- 
fendants to be served by publication, and that the case is 
one of those mentioned in the preceding section. When 
such affidavit is filed the party may proceed to make serv- 
ice by publication.” In Britton v. Larson, supra, there 
was cited Carey v. Reeves, 32 Kan. 718, to the effect that 
district courts are courts of general jurisdiction and pre- 
sumed to have jurisdiction to render any order which they 
do in fact make. In its widest latitude this doctrine would 
not require an affidavit to be made. All the court would 
have to do would. be to go ahead and then say: “It will 
be presumed that we have not made an order unless we 
had jurisdiction to make it.” There was a motion to 
amend the proof of service in the Kansas case. The 
amended affidavit is not set out in the opinion. Perhaps 
it is only fair to the Kansas court that the amended affi- 
davit should be set out before any criticism is attempted. 

The affidavit for publication in the instant tax foreclos- 
ure case sets up that H. 8. Ridgley is the attorney for the 
county of Lincoln, the plaintiff in the action, and that on 
the 25th of June, 1900, the plaintiff filed its petition in 
the district court for Lincoln county, Nebraska, against 
David G. Potter, Potter, his wife, first name un- 
known, Central Nebraska Loan & Trust Company, A. D. 
Buckworth, first name unknown, J. I. Case Threshing Ma- 
chine Company, and John Doe, true name unknown, de- 
fendants; that the object and prayer are to foreclose the tax 
liens mentioned in said cause of action; that “the plaintiff 
seeks to foreclose a tax lien upon the southeast. quarter 
of section 24, in township 15 north, of range 33 west of the . 
sixth principal meridian, in said county, and there is now 
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due on said tax liens the sum of $71.26. That the defend- 
ants, David G. Potter, Potter, his wife, first name 
unknown, Central Nebraska Loan & Trust Company, A. D. 
Buckworth, first name unknown, J. I. Case Threshing 
Machine Company, and John Doe, true name unknown, 
are nonresidents of the state of Nebraska, and service of 
summons cannot be had on them or either of them. 
(Signed) H. 8. Ridgley.” The affidavit purports to have 
been signed on the 7th of August, 1900, before the 
deputy clerk of the district court. It will be noticed that 
the Potters, the Central Nebraska Loan & Trust Com- 
pany, A. D. Buckworth, the J. I. Case Threshing Machine 
Company and John Doe are alleged to be nonresidents 
of the state of Nebraska. It is also alleged that service 
of summons cannot be had on them or either of them. This 
is a general statement. It is not alleged, as section 78 of 
the code provides, “that service of a summons cannot be 
made within this state.” 

It will also be seen that there is no description in the 
notice of the tax liens to be foreclosed. It does not appear 
what years they are for, nor the amount of each. There is 
a statement of the aggregate. Section 79 of the code pro- 
vided that the notice must contain a “summary state- 
ment of the object and prayer of the petition.” In Scar- 
borough v. Myrick, 47 Neb. 794, it was stated in the 
seventh paragraph of the syllabus: “Plaintiff’s cause of 
action is not required to be set forth in an affidavit for 
service by publication. It is sufficient if such affidavit 
states that the defendant is a nonresident of this state, 
and that service of summons cannot he had upon him 
therein, and facts showing the action to be one of those 
mentioned in section 77 of the code, in which constructive 
-service is authorized.” In the body of the opinion in 
that case it was said: “It was not necessary that the affi- 
davit should disclose plaintiff's title to the property in 
controversy. He was not required to state his cause of 
action in the affidavit, but in his petition. Grebe v. Jones. 
15 Neb. 312. The affidavit shows that the nature or char- 
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acter of the suit is one in which the statute authorizes 
service by publication to be had, and that is sufficient so 
far as that point is concerned. Fouts v. Mann, 15 Neb. 
172; Taylor v. Coots, 32 Neb. 30.” 

The petition filed to foreclose the alleged liens is brought 
by the county of Lincoln against the defendants above 
named. It alleges taxes against the land for the years 
1892 to 1898, inclusive; that the taxes for each year becanie 
delinquent in each of the years following; that the premises 
described were advertised and offered for sale, and returned 
not sold for want of bidders. The item of tax for each 
year is given. It is alleged of the defendant Potter that 
David G. Potter claims to be the owner of the premises, 
Potter is his wife; that the defendant, the 
Central Nebraska Loan & Trust Company, claims an in- 
terest in the premises by virtue of a mortgage lien; that 
A. D. Buckworth claims an interest in the premises by 
virtue of a mortgage lien; that the defendant, the J. I. 
Case Threshing Machine Company, claims an interest in 
the premises by virtue of a mortgage lien. It is claimed 
that the interest of the defendants is inferior to the lien 
of the plaintiff by virtue of the assessment and levy of the 
taxes. The prayer is that an accounting be had, and the 
amount due the plaintiff on account of the taxes, interest 
and penalties be decreed a first lien upon the premises; that 
the defendants and all persons, except the plaintiff, be fore. 
‘’ .-d and barred from all right, title and interest in and 
te the premises; that the premises be sold under a decree 
of the court and the proceeds applied toward the payment 
of taxes, interest, penalties and costs of the action; that, 
upon the confirmation of the sale, the sheriff be ordered 
to make the purchaser of said premises a good and suffi. 
cient deed, and that he put the purchaser in possession. 
The decree seems to have been rendered on the 2d of De- 
vember, 1901., The assignment of Milton Doolittle ag re- 
ceiver of the North Platte National Bank to A. H. Davis 
seems to have been on the 8th of January, 1900. 

On the 28th of March, 1908, David G. Potter and Lydia 
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A. Potter, defendants in the original tax foreclosure case, 
entered their special appearances in the instant case in 
the district court for Lincoln county, and allege that they 
appear for the purpose of objecting to the jurisdiction of 
the district court for Lincoln county over them, for the 
reason that no service of a summons tad been served ups 
them in this action ; that no attempt to serve any summons 
upon these defendants in this action was made, except by 
publishing notices in the North Platte Telegraph during 
the months of December, 1906, and January, 1907, as 
shown by the proof of publication on file; that at the tim: 
of the commencement of this action, and ever since said 
date, these defendants have heen and are residents of 
Dawes county, in the state of Nebraska, and at no time 
since the commencement of this action have these defend- 
ants been nonresidents of the state of Nebraska. In sup- 
port of this, David G. Potter files his affidavit alleging 
that he and lis wife, Lydia A. Potter, are residents of 
Dawes county, where they have heen residing near the 
town of Crawford; that no service of summons had been 
made upon them. 

On the trial of the instant case before the Honorable W. 
H. Westover, sitting as judge of the district court, there 
was a finding that no service of summons was had in this 
action upon defendants David G. Potter and Lydia A. 
Potter, and “that special appearances of said David G. 
Potter and Lydia A. Potter were sustained by the court, 
aud this action was and has been dismissed” as to the said 
David G. Potter and Lydia A. Potter. The court further 
finds that the Central Nebraska Loan & Trust Company 
and the J. I. Case Threshing Machine Company have been 
served with processes upon plaintiff’s petition by publica- 
tion, and the court further finds that the Central Ne. 
braska Loan & Trust Company is a corporation, organized 
under the laws of the state of Nebraska, and that service 
upon said defendant by publication was and is invalid. A. 
D. Buckworth is shown bv the evidence to have been a 
resident of Lincoln county, Nebraska, until he died. 


VoL. 92] SEPTEMBER TERM, 1912. 49: 


Smith v. Potter, 


Hoagland testified that he and Davis did the bidding, 
and that he and Hoagland were to divide. Hoagland testi- 
fies: “In the settlement. between Davis and I about that 
time, Davis turned over to me all of the Potter papers, 
notes and mortgage and assignment which he had pro- 
cured, being the assignment which is offered in evidence 
here, the assignment of mortgage and notes which were © 
offered in evidence, together with another note that has 
not been offered in evidence.” He further testified that 
Davis paid Doolittle, and then that he and Davis adjusted 
matters between them, and that Davis paid him (Hoag- 
land) the difference in cash. He goes into the details with 
respect to what they said. “Q. Can you give the date of 
this settlement between you and Davis? A. Davis paid 
me the cash on January 8, 1900. He paid me the differ- 
ence in cash. I am satisfied it was some time after that 
when we made our complete settlement and divided up 
the papers.” He then testifies that the Potter papers 
have since that time been in his safe and in his possession. 
“Q. State if you made an examination as to service of 
notice of publication thereof in the case of Lincoln County 
against Potter et al. that is involved in this action. If so, 
when? ‘A. Immediately after I saw the notice in the 
paper, I then examined the files of the court proceedings 
here in this office. Then, after investigating the case of 
the county against Potter, the tax case, I went to the 
office of the North Platte Telegraph. * * * TI called 
for the files of the paper for that year. Mr. Kelly was 
not present, but his clerk, Miss Brown, assisted me in 
looking through the files. We found the files in the same 
condition then as they were in today when they were 
examined here in court. Q. That is, the same condition 
as to lead pencil marks and erasures? A. Yes, sir; ex- 
actly. I never examined the files of the paper for this 
case prior to that time, and never saw them after that 
time until I was preparing here for this trial in this case, 
when I went to Mr. Kelly and called his attention to it.” 
He then states that was some time last fall. “Q. Do you 

qT 
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know what it was that you gave Davis for this asset— 
this note and mortgage? A. Not for this particular one; 
we divided up all of them, and this one came to me. Q. 
Do you know what you gave him at that time? A. I do 
not remember.” 

Hoagland testifies to the details concerning the prop- 
erty that he turned over to Davis. “Q. I asked you what 
it was you gave Davis for the property you had bid in? 
A. ©. O. Davis asset, $3.25; O. E. and W. C. Elder asset, 
$80; S. Ee. 18-10-30. * * * Q. Tell me what Davis turned 
over to you that he bid in? ‘A. The only memorandum T 
have here is the D. G. Potte~ property.” He then testi- 
fies that one evening at home he saw in the North Platte 
paper William Smith against Potter, describing this 
land, and that he said he believed he was interested in 
the land, and the next morning he went down and in- 
vestigated. He found the notes and mortgage and assign- 
ment in his safe. He was unable to tell why he did not 
get an assignment from Davis, but thought he had over- 
looked it. “Q. You did not get any assigument of the 
decree? A. Not unless the assignment of these papers 
carried it. Q. As a matter of fact you and Davis had 
no talk about the decree, did you, when you made this 
transfer? * * * Asa matter of fact you didn’t know 
then that this was in decree at that time? A. I would 
not say that I knew it was in decree at that time, we 
bought the notes. Q. You would not say; you have no 
recollection about it now? A. No; I did investigate some 
of the assets of the bank prior to that time, but whether 
or not T learned this was in decree, I don’t know.” 

He then testifies that he discovered the matter was in 
decree before he saw the notice in the newspaper of Smith 
against Potter. He seems to have at once written a letter 
to Mr. Davis immediately after the lawsuit was com- 
menced. As soon as the case was started he wrote Davis 
for an assigninent of the decree. He wrote Davis that 
he (Davis) had neglected in the transfer of the papers _ 
the assignment of the mortgage. “Q. From the time that 
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you ascertained that there was a decree in this case, which 
you say you saw within six months from the time you 
hought these securities, what did you do toward enforc- 
‘ng or cojlecting it, up to the time you filed your cross- 
petition in this case? A. I took no steps in court, but 
[ did write a number of letters trying to find out where 
Mr. Potter was. I wrote some letters which were re- 
turned.” It seems that Hoagland sent an assignment to 
Davis to be executed by him, and that Davis refused to 
execute it. Hoagland so testifies. 

Davis, when called as a witness, controverted Hoag- 
land’s testimony, but his testimony is evastve and un- 
satisfactory. “Q. Was there ever any talk between you 
and him by which he was to have these instruments? A. 
No; after Mr. Hoagland and I had our settlement, I got 
these papers after that, I was supposed to have got them. 
(Q. What are the facts as to whether or not you and Hoag- 
land had some kind of an arrangement or agreement at 
the receiver’s sale?” To this question the witness testi- 
fied that they agreed between themselves that when one 
bid on a piece of property the other would not, and that 
they were to divide the assets, and that Davis was to have 
av half section of land to be bid in for him by Hoagland, 
and that Hoagland was to have the Lewis mortgage for 
whatever it could be bid in at. Davis says: “We bought 
a nuinber of assets, and among them were these two which 
I mentioned. We did not get a settlement between us at 
the time. We had Mr. Doolittle make a memorandum on 
his sale book of what Hoagland bought and what I bought 
and we were afterwards, when we got together, to put 
them down and see what each one was to have and to let 
him (Doolittle) know, so he could put them on his book 
and make the assignments regular. I think it was a week 
probably afterwards that Hoagland and I agreed on set- 
tlement of the assets, and we settled. Hoagland took 
them down and made a list of them, of what I was to 
have and what he was to have. I went to Doolittle’s office 
across the street, and Hoagland wrote Doolittle what 
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assets was coming to me and what assets were to go to 
W. V. Hoagland, and he instructed him to make the as- 
signments in accordance with the statement, and Doolittle 
put them on his book that way. We figured up the 
amount, and I think I paid Hoagland, and Hoagland paid 
Doolittle, if I remember right. Among the assets which 
came to me was the Jand over south, with a number of 
others, among which was this assignment of the Potter 
mortgage.” Davis then testifies that at the time he and 
Hoagland went to see Doolittle they had not determined 
how the property was to be divided, but he says that 
Doolittle assigned them and turned them over. [*vis 
admits that Hoagland wrote him the letters which Hoag- 
land says he wrote. Davis says he does not remember 
anything about the decree until about the time he re- 
ceived Hoagland’s letter. 

On cross-examination, Davis admits that he got a letter 
from Hoagland after he moved to Grand Junction. “Q. 
How did it come that you sent this to Mr. Wilcox as soon 
as you received this from me? ‘A. I do not recollect ever 
having assigned to you this Potter matter at all, and I 
did not know what I had done with that or what become 
of it. I made a hunt through a bundle of those old assets, 
with a number of others, to see if I had any Potter assets, | 
and I found I did not have. I immediately wrote Mr. 
Wilcox and told him to investigate and see what there 
was in it, that it was probably of value to you; if it be- 
longed to you, you were entitled to it, and, if it belonged 
to me, I wanted it. Q. Have you ever made any demand 
upon me for it? A. No, sir. Q. Did you get the list 
from the receiver at the time you bought these assets, a 
list of what yon had bought? A. No; I made a memo- 
randum of what I bought and what you bought. Q. 
What you bought? A. What we bought together.” He 
then testifies that he does not know what he did with the 
list. He does not know whether the receiver gave him a 
list. Davis in his testimony corroborates the testimony 
of Hoagland as to the material things. He corroborates 
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Hoagland as to the fact that they acted together, and that 
they had a division, and that Hoagland took the papers. 
There is an attempted denial of Hoagland’s rights based 
upon the fact that there was an assignment of the 
decree. 

We think the evidence fully establishes the fact that 
Hoagland is the owner of the note, mortgage and decree, 
and that he has been the owner of the same ever since the 
sale by Doolittle, the receiver of the bank. As Hoagland 
was not made a party defendant, or any one representing 
him, and the owner of the note, mortgage and decree was 
not brought into court at any time, it would seem that the 
claim in question is not barred, unless the statutes and 
decisions affecting the matter created such bar. That 
every man is entitled to his day in court expresses a 
primary priuciple concerning the disposition of property 
and the enforcement and guaranty of property rights. 

Sections 1-11, laws 1875, p. 107, entitled “An act to 
provide a method of foreclosing tax liens upon real estate 
in certain cases,” furnish a method of foreclosure under 
which the premises in this case were sold. Section 1 
provides that the tax lien upon real property may be en- 
forced “by an action in the nature of a foreclosure of a 
mortgage.” Section 3 provides that all petitions for the 
foreclosure of such tax lieus “shall be filed in the district 
eourt in chancery, where the lands are situated.” Section 
4 provides: “Service of process in causes instituted under 
this chapter, shall be the same as provided by law in 
similar causes in the district courts, and where the owner 
of the land is not known, the action may be brought 
against the land ttself, but in such cases the service must 
he as in the case of a nonresident.” Section 9 provides: 
“All lands sold by the sheriff by virtue of this act shall 
he appraised, advertised and sold as upon execution, and 
the title conferred by his deed shall be entitled to all the 
presumptions of any judicial sale.” Section 4 of the act 
contemplates proceedings the same as provided by law in 
similar causes in the district courts, and, where the owner 
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of the land is not known, then that the action may be 
brought against the land itself, but in such cases the serv- 
ice must be as in the case of a nonresident. The purpose 
in any event is to give notice. The proceedings are clearly 
in personam, unless brought against the land itself. In 
this case the parties interested were sought to be brought 
into court, but were not. This was not a case against the 
land, It was directed against the parties interested. Sec- 
tion 6 of the act makes the deed a bar where the land is 
made a defendant in the suit, but that is not this case. 
The Potters, who made the mortgage, were not brought 
into court; Buckworth, to whom the mortgage was made, 
was not brought into court; neither was the North Platte 
National Bank to which he assigned it; neither was the 
receiver of the bank brought into court. It is claimed 
that there is no necessity for bringing these parties before 
the court. The statute itself would seem to dispose of 
the matter. The action to foreclose a tax lien is to be 
“in the nature of a foreclosure of a mortgage.” In the 
case under consideration there was no allegation that the 
owner of the land was unknown. The action was fairly a 
personal action. There was no order, as the act provides, 
to have the land substituted as a defendant. No attempt 
of any kind was made to get service against the land. 

In Carman v. Harris, 61 Neb. 635, the court said: “The 
decree, of course, could only bind the parties to the suit, 
and those claiming under them, and could not affect third 
_ parties.” In Alexander v. Thacker, 30 Neb. 614, the 
court said: “In a suit to foreclose a lien for taxes, all 
parties having an interest in the real estate are proper 
parties, and the person holding the equity of redemption 
is an indispensable party.” In Carson v. Dundas, 39 Neb. 
503, the fourth paragraph of the syllabus reads: “A sale 
to satisfy tax liens, when the action was brought in 
personiim and not against the land itself, passes only the 
title of the parties to the action and their privies in 
estate. It does not divest the title of strangers.” In 
Merriam v. Goedlett, 36 Neb. 384, the court said: “As 
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the mortgagee was not a party, if the mortgage lien is 
not barred, no doubt he could proceed in an action to 
redeem by setting up the necessary facts to entitle him 
to such relief.” 

In Selby v. Pueppka, 73 Neb. 179, there was a suit in 
equity brought by the grantee of the original owner to 
redeem land sold for taxes at a judicial sale. There was 
a general demurrer to the plaintiff’s petition, which was 
sustained by the court. The plaintiff elected not to plead 
further, and from a judgment of dismissal brought error 
to this court. There had been a sale for taxes by the 
sheriff of Rock county upon a decree of foreclosure en- 
tered at a suit of Rock county as plaintiff. There 
had been no adminstrative sale for taxes. Rock 
county undertook to foreclose a tax lien without resort- 
ing to a sale. It procured the premises to be sold to the 
defendant's grantor and the sale was confirmed, and a 
sheriff's deed was issued upon the order of confirmation. 
Afterwards this title was conveyed to the defendant. The 
owner at the time of the assessment of the taxes after- 
wards conveyed to the plaintiff, and the plaintiff brought 
his action to redeem from the taxes, alleging that the 
foreclosure proceedings were all void, for the reason that 
the petition in that action showed that there had been no 
prior sale of the premises for taxes. The petition also 
urged that the constitution of the state allowed a re- 
demption within two years from any tax sale. In favor 
of the alleged judgment, it was urged that the fact that 
a petition was demurrable did not make the decree of a 
competent court subject to collateral attack where the 
parties were before it and the subject matter was one of 
which the court bad cognizance. To the claim of the 
plaintiff that two years’ time for redemption from a sale 
for taxes had not run, it was replied that the decree of 
confirmation was as conclusive as to the sale as that of 
foreclosure is to the lien and the right to sell under it. It 
was urged that to permit a redemption was to allow a 
collateral attack upon the decree of confirmation. Com- 
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missioner HASTINGS, speaking for this court, said: “So 
far as plaintiff's first contention is concerned it would 
seem that defendant’s claim is good.” It should be said 
on behalf of this court, however, that it reversed the de- 
cree of the district court upon the ground that the second 
contention of the plaintiff, that he had a right of redemp- 
tion, was good. The court said: “The terms of the con- 
stitution are very sweeping. Art. IX, sec. 3. A right of 
redemption is given from all sales of real estate for the 
nonpayment of taxes for two years after the sale. This 
provision has been held to be self-executing. Lincoln 
Street R. Oo. v. City of Lincoln, 61 Neb. 109. It has also 
been declared to apply to judicial sales as well as admin- 
istrative sales. Logan County v. Carnahan, 66 Neb. 685.” 
The court then said: “The confirmation applied only to 
the regularity of the proceeding. It held the sale valid 
and regular, but in no way adjudicated the right of re- 
demption from it. The latter existed by virtue of a self- 
executing constitutional provision independent of the 
court.” 

Judge DuFrir, as commissioner of this court, delivered 
the opinion in Clifford v. Thun, T4 Neb. 831. In speaking 
of Selby v. Pueppka, supra, he says: “In that case it was 
urged that the confirmation of the sale and the making of 
a deed cut off the owner’s right to redeem,” but he doves 
not say that was the decision. As we have just seen, it 
was not. In that case Clifford, who was the plaintiff in 
error, filed his petition for the foreclosure of a mortgage 
on 80 acres of land made to the Globe Investment Com- 
pany by Henry Thun and his wife. The petition was filed 
February 21, 1903, and September 5, 1903, he filed an 
amended petition, in which he alleged that on August 6, 
1901, the land covered by his mortgage was sold for the 
delinquent taxes due thereon for the years 1895-1900, 
both inclusive; that one Skillman was the purchaser at 
said sale, and that Skillman on August 21, 1901, com- 
menced an action to foreclose his tax certificate, making 
various parties defendants; that a decree was entered fore- 
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closing tax liens held by Skillman and one Toy, and that 
on December 24, 1901, all the real estate was sold to satisfy 
the decree, and that Thun became the purchaser; that the 
plaintiff was the owner and holder of a mortgage made by 
Thun to the Globe Investment Company covering the 
premises in controversy, and that the same was due, and 
he prayed to be allowed to redeem the premises from the 
tax sale foreclosure, and for the foreclosure of his mort- 
gage. Henry Thun demurred to this amended petition, 
alleging it did not state facts sufficient to constitute a 
cause of action. The right to redeem alleged in the 
amended petition was in addition to the matter contained 
in the original petition. It was urged that the plaintiff 
owning the mortgage at the time of the foreclosure of the 
tax certificate was not made a party defendant and that 
his right of redemption was not extinguished by the de- 
cree. Judge Durrig then says: “The plaintiff by his 
bill is seeking to enforce a right of redemption as dis- 
tinguished from an equity of redemption, a right based 
upon a provision of the constitution and the statutes of 
the state, and it is by these provisions that his right is to 
be measured and determined, and not by the decree en- 
tered by the district court in the tax foreclosure action, 
which, as before stated, did not attempt to determine or 
cut off the privilege awarded him by the laws of the state 
to redeem from the tax sale within two years from its 
date. The difficulty under which he labors is that this 
right was not asserted within the time limited, and his 
right to redeem has been barred by lapse of time, not by 
the decree, but by statute.” The judgment of the court 
below was affirmed. 

An examination of these cases show that there was no 
discussion of the act in question. The trouble about these 
cases is that the lawyers and judges neglected to hunt up 
the statute and discuss it. More than that, the court at- 
tempted to and did bar the rights of the plaintiff without 
sn examination of the facts of the case. It is rather diffi- 
‘ult to understand why he would refuse to consider the 
foreclosure of the mortgage. 
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Commissioners DUFFIE and HASTINGS seem to hold in 
the cases above mentioned that, because one who is a 
party to the foreclosure may still redeem at any time 
within two years after the sale under the foreclosure, 
therefore that when he is not a party he is also barred. 
In Hall v. Moore, 75 Neb. 698, there is no discussion of 
the statute under consideration. That was an action to 
foreclose certain tax liens. The appellant, Maud M. Keck, 
procured an assignment to herself of the mortgage in the 
case. In disposing of this case Commissioner AMEs said: 
“In the opinion of the writer there is much reason to 
doubt whether a mortgagee is even a proper party to such 
a suit, but he is certainly not a necessary one.” The ques- 
tion was not before the court in any way and what he said 
was a mere dictum. To do what the learned commissioner 
seems to have contemplated would be a clear violation of 
section 8, art. TX, and sec. 18, art. I of the constitution. It 
would also be in violation of the act. “The suit author- 
ized by statute is one not merely to establish the right to 
redeem from a tax sale, but to effect a redemption.” 2 
Desty, Taxation, p. 891. “In any judicial proceeding the 
court which assumes to act must have that authority of 
law for the purpose, which is called jurisdiction. This 
consists in, first, authority over the subject matter; and, 
second, authority over the parties concerned. The first 
comes from the statutory law, which designates the par- 
ticular proceeding as one of which the court may take 
cognizance when the parties are properly before it; the 
second coies from the proper institution of proceedings, 
and the service of process upon the parties concerned, or 
something which is by the statute made equivalent to such 
service.” Jurisdiction of the subject matter “must come 
wholly from the constitution or statutes of the state.” 2 
Cooley, Taxation (8d ed.) p. 879. 

That the tax lien is to be enforced “by an action in the 

nature of a foreclosure of a mortgage” means that the 
procedure shall be similar to the foreclosure of a mort- 
gage, and there should be no severity unusual to that 
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sort of procedure. The act seems to contemplate the 
bringing of the parties before the court in the same way 
that they are brought before it when a mortgage is fore- 
closed. There should be no attempts by the courts to add 
to the statute by providing harsh measures that are penal 
in their character. 

The notice was published in August and September, 
1900. It was directed to “David G. Potter, and 
Potter, his wife, * * * Central Nebraska Loan & Trust 
Company, A. D. Buckworth, first name unknown, J. I. 
Case Threshing Machine Company.” An examination of 
the record leaves the matter perhaps in some doubt as to 
whether Potter and his wife were residing in Nebraska 
or South Dakota at that time, and Dr. Buckworth, it 
seems, was dead, having died about that time at North 
Platte, in Lincoln county. He was the president of the 
North Platte National Bank up to the time that it failed. 
The Potters and Buckworth should have been served with 
1 summons so that the court might have jurisdiction. The 
Potters made the mortgage to Buckworth, and Buckworth 
or his legal representatives should have been served with 
a summons. Buckworth might have turned the note and 
mortgage over to the bank, but, if so, the bank should have 
been brought in. Under the evidence and the rule in 
McCabe v. Reed, 88 Neb. 457, Hoagland was shown to be 
the owner of the note, mortgage and decree. 

While there may be some doubt about the facts, as the 
pleadings are very long and much involved, and the tes- 
timony voluminous, we are constrained, after a somewhat 
careful examination of the record, to modify our former 
opinion touching the length of time the notice for con- 
structive service was published, and to hold that it was 
published the required length of time, four weeks, but we 
adhere to our former views as stated in the opinion filed 
November 28, 1911, that the testimony of the witness 
Davis is not sufficient to overcome that of Hoagland, sup- 
ported as it was by his possession and production of the 
papers, and that Hoagland is not barred by the foreclosure 


60 NEBRASKA REPORTS. [VoL. 92 


Smith v. Poiter. 


proceedings, which were so far void as to fail to convey 
title to Wilcox, and that he, said Hoagland, should be al- 
lowed to redeem from the tax lien by virtue of his owner- 
ship of the note and mortgage and decree of foreclosure 
based thereon, and by reason of the invalidity of the tax 
foreclosure proceedings upon which plaintifi’s alleged title 
to the land is based. 

As thus modified, we adhere to our former opinion, and 
the judgment of the district court for Lincoln county 
stands 

REVERSED. 


SEDGWICK, J. 


TI concur only in the result reversing the judgment of 
the district court. 


LETTON, J., dissenting. 


The evidence shows that Potter, the owner of the land, 
was a nonresident and that he was served by publication. 
Since the conclusion therefore rests upon that portion of 
the opinion which holds that a mortgagee is a necessary 
and indispensable party in an action to foreclose a tax 
lien under the statute of 1875, I am compelled to dissent. 
This is a new doctrine in this state and directly overrules 
what has heretofore been considered to be settled law. 
Moreover, the former cases are not specifically overruled. 
Since it is probable that lands have been purchased in 
reliance upon titles acquired under proceedings based 
upon the ruling formerly announced, the doctrine has be- 
come a rule of property which should not be interfered 
with. Neither do I agree to the proposition that such an 
action is purely ene in personam. Its only purpose is to 
subject to sale a specific tract of land upon which the 
county and state have already acquired a lien, in order to 
pay the taxes levied and assessed against that particular 
tract. No personal judgment can be rendered and no de- 

ficiency enforced. It is an action quasi in rem and not 
purely im personam, 
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It is a settled rule in this state that a tax lien is su- 
perior to the lien of all other incumbrances, whether 
created before or after the inception of the lien. Hddy v. 
Kimmerer, 61 Neb. 498; Merriam v. Goodlett, 36 Neb. 
384; Mutual Benefit Life Ins. Co, v. Siefken, 1 Neb. 
(Unof.) 860. A valid tax sale creates an independent title 
unconnected with and superior to all other interests. In 
administrative sales notice to the owner or occupant of 
the land is sufficient under the statute to bind all persons 
claiming interests therein. This is the general rule of 
other states. Parker v. Baxter, 68 Mass. 185; Black, Tax 
Titles (2d ed.) secs. 338, 340, 341. 

We have held that the word “owner” in the 1875 stat- 
ute, under which the foreclosure action was brought, 
means the same as when used in the general revenue law. 
In Leigh v. Greene, 62 Neb. 344, a like case to this, which 
held that one Patrick, a mortgagee, was not a necessary 
party, in the opinion by ALBERT, C., after reciting a num- 
ber of provisions of the revenue law in which the word 
“owner” appears, it is said: “These, and many other 
provisions of the revenue act, clearly indicate that the 
legislature used the word ‘owner’ in the popular sense, 
the sense in which it is understood by the people at large; 
and having employed it in that sense in the other parts 
of the act, the inference is warranted that they used it 
in the same sense in the sections providing for the fore- 
closure of tax liens. Tracy v. Reed, 38 Fed. 69. At first 
sight, it may seem anomalous that a person should be 
concluded by a proceeding to which he was not a party 
and of which he had no notice. But it must be kept in 
mind that the procedure providing for the foreclosure of 
a tax lien is a part of the revenue system of the state, and 
that the necessities of a government will not always per- 
mit an overscrupulous regard for private rights. * * * 
In our opinion, Patrick was not the owner within the 
meaning of the statute, and the proceedings for the fore- 
closure of the tax lien were in substantial compliance with 
the statute, and conclusive against the whole world.” This 
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case was appealed to the supreme court of the United 
States (198 U.S. 79), and affirmed upon another ground, 
but the holding of the opinion quoted, and in the same 
case on rehearing (64 Neb. 533), as shown in the fourth 
paragraph of the syllabus, as to the meaning of the word 
“owner” in this statute, has never been overruled or re- 
ceded from by this court, and bas several times been re- 
affirmed. Clifford v. Thun, T4 Neb. 831; Hall v. Moore, 
75 Neb. 693. 

It is certainly more in consonance with the proper 
conduct of the public business and the collection of money 
with whieh to carry on the affairs of government that the 
holder of a mortgage on a tract of land should be charged 
with the duty of protecting his lien by seeing, either that 
the taxes are paid by the owner of the equity of redemp- 
tion, or by paying them himself, rather than by compelling 
the tax collector or the holder of the tax lien to search 
the records or to look for hidden liens, all of which by 
statute are subject and inferior to the lien of the taxes. 
The tax in this state is not levied upon the person owning 
the land or upon the lien holder. It is not a personal tax, 
and cannot be collected except from the land. It is the 
land itself that is charged with the payment. If the owner 
or occupant alone are entitled to notice in administrative 
sales, and a mere lien holder is bound to take notice of 
the statute, why is he not equally bound to take notice of 
other proceedings to enforce a tax which has been de- 
linquent for years? I believe the former doctrine re- 
affirmed so recently by the court should be upheld. Even 
if the present coustruction might have been adopted at 
first, a rule of practice long approved should not be lightly 
set aside, especially when titles to land depend upon it. 
It is such vacillation that breeds litigation, since no lawyer 
can safely advise his client, when the court itself does not 
adhere to settled rules. 


Ross, J., concurs in this dissent, 
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The following opinion on motion for rehearing was 
filed December 18, 1912. Rehearing denied; former opin- 
ion modified: 


PER CURIAM. 


A motion in the alternative for a rehearing, or for a 
modification of our former opinion by striking out of the 
statement in the opinion, “and that Hoagland is not 
barred by the foreclosure proceedings, which were so far 
yoid as to fail to convey title to Wilcox,” the latter clause 
of said statement. Upon a reconsideration of the case, it 
is held that the motion for rehearing be denied, and 
the motion to modify sustained. The words, “which 
were so far void as to fail to convey title to Wilcox,” are 
therefore stricken out of our said opinion. 


FORMER OPINION MODIFIED. 


FRANK C. MARSH ET AL., APPELLEES, V. VILLAGE OF 
TRENTON, APPELLANT. 


Fmep SEPTEMBER 28,1912. No. 16,663. 


1, Municipal Corporations: DeETacHINe TERRITORY: Review. Upon 
an appeal from the judgment of the district court under section 
8978, Ann. St. 1907, to detach territory from a village, the judg- 
ment of the district court will be affirmed, unless it is made to 
appear that the trial judge committed an important mistake of 
fact or made an erroneous inference of fact or of law. Bisenius 
v. City of Randolph, 82 Neb. 520; Gregory v. Village of Franklin, 
77 Neb. 62; Michaelson v. Village of Tilden, 72 Neb. 744. 


2. Evidence examined and found to sustain the judgment of the digs- 
trict court. 


APPEAL from the district court for Hitchcock county: 
RoBert C. ORR, JUDGE. Affirmed. 
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W. 8S. Aforlan, for appellant. 
C. H. Eldred and J. W. Cole, contra. 


HaAme|r, J. 


The appellees, Frank C. Marsh, John C. Stalter, George 
Hirschfield and five other persons, filed their petition in 
the office of the clerk of the district court for Hitchcock 
county, seeking to have certain territory therein described 
detached from the village of Trenton in said county. In 
addition to the allegations that they are legal voters, ex- 
cept as to a part, and the exclusive owners and in posses- 
sion of said territory, they say in their petition (a) that 
when the village was incorporated large tracts of wild, 
grazing and purely agricultural lands “in all directions 
from and outside of the platted lots, blocks, streets and 
alleys of said village,” including the lands and territory 
sought to be detached, were incorporated in said village; 
(b) that the lands and territory sought to be detached 
are purely agricultural, and are used by the owners “for 
farming, grazing and stock-raising, and as rural resi- 
dences, and no part is laid out into village blocks, or lots, 
and there are no streets, alleys or thoroughfares except the 
public highway ‘on the section line dividing section 2, 
township 2, range 33, from section 35, township 3, range 
33,” and which road was laid out by the county commis- 
sioners and extends many miles east; and (c) that the 
case was submitted on the petition of the plaintiffs, Frank 
©. Marsh, Jobn C. Stalter, George Hirschfield, John H. 
Brown, Ralph 8. Otis, Nannie Marsh and Mattie Stalter, 
the amended answer of the defendant, the village of Tren- 
ton, and the reply, and the evidence; and that the court 
found in favor of the said plaintiffs named (the name of 
the plaintiff Thornhill being omitted from the list) and 
the territory disconnected by the judgment of the district 
court includes only the tracts indicated on plat “exhibit — 
A” as the Hirschfield, Stalter, Marsh and Brown tracts, 
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leaving the Thornhill tract, including what had been a 
part of Wayne street and an unplatted tract west of it, 
between the Brown tract and the village, and also leaving 
between the Hirschfield tract and the village three small 
unplatted tracts and the park and a part of that territory 
formerly platted as “Wayne street of the village of Tren 
ton,” all-the land east of the village and between the Brown 
tract and the Hirschfield tract being left out of the judg- 
ment detaching the territory, and Wayne street seems to 
have been vacated after the proceedings were begun, and 
therefore an uncertain quantity of land, approximating 
40 acres more or less, has been left unplatted between the 
village and the land sought to be retained in the village, 
and the east line of sections 35 and 2 are now the east 
boundary line of the corporate limits of the village of 
Trenton; (d@) that the territory sought to be detached is 
no part of the village, does not conduce to the welfare of 
the village or its citizens, except that its retention in the 
village would enable the raising of more revenue, but that 
the assessment, levy and collection thereof would be un- 
just and inequitable. The plat filed with the petition 
shows the relative size of the several tracts sought to be 
detached. The amended answer admits the incorporation 
of the village, and that the plaintiffs respectively reside on 
and own the lands described in their petition, also alleges 
the lien of $6,000 in bonds upon all lands included in the 
village. The reply is a general denial. The land detached 
by the judgment of the court is as follows: Nannie 
Marsh’s land, 5 acres; John H. Brown’s land, 8.75 acres; 
Mattie Stalter’s land, 300 feet by 684 feet ; George Hirsch- 
field’s land, 300 feet by 300 feet. The land in question is 
shown by the plat attached to the record. 

It is urged in the appellant’s brief that these parties 
carry on business in the village or perform their official 
duties at the court-house in Trenton as county officers; 
that they and their families get their mail at the village 
post office; that they trade at the village stores, and send 
their children to the village school, and use the village 

8 
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streets, and enjoy the convenience of having their pur- 
chases delivered by the merchants, and that they partake 
equally of all the benefits and advantages of village organ- 
ization and government, along with the other inhabitants 
of the place. It is also said that the tracts are used chiefly 
as residences, but that they have small orchards, gardens 
and alfalfa patches, and keep domestic animals in the way 
of horses, hogs and cows. The judgment of the district 
court granted the petition of the plaintiffs, except as to 
the plaintiff Thornhill whose name is dropped from the 
proceedings. 

It is contended by the appellant, the village, (1) that 
the petition does not state facts sufficient to constitute a 
cause of action; (2) that the finding and decree of the 
court is not sustained by sufficient evidence, and that the 
testimony introduced by the applicants clearly establishes 
the fact that the village could “reach out and connect the 
territory,’ and for that reason that the district court 
should not have granted the petition. It is urged that the 
petitioners “should not be allowed to secéde over the ob- 
jections of their fellow villagers.” Section 8978, Ann. St. 
1909, provides, among other things: “If the court find in 
favor of the petitioners, and that justice and equity require 
that such territory, or any part thereof, be disconnected 
from such city or village, it shall. enter a decree accord- 
ingly.” The case of the Village of Hartington v. Luge, 33 
Neb. 623, is cited in support of the appellant’s contention 
that the land might be annexed to the village, and there- 
fore that it should not be disconnected. In the opinion 
in that case it is said: “It will be seen that to justify the 
annexation of territory it must appear that such territory, 
or some part, would receive material benefit from the an- 
nexation, or that justice and equity require such annexa- 
tion. Unless one of these conditions exist, there is no au- 
thority in a village board or the district court to annex 
territory ;” but, in the opinion it is said: “If this action 
could be sustained upon the facts pleaded and prayed, then 
a village might annex a whole township or county, as such 
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annexation could be placed upon the same grounds as it 
is sought to predicate this action upon. This cannot be 
permitted.” It may be a little difficult to determine ex- 
actly what “justice and equity” require in this sort of 
case. In City of Wahoo v. Dickinson, 23 Neb. 426, it was 
held that the court had power, in a proceeding instituted 
for the annexation of territory to a municipality, to con- 
sider and determine whether that real estate would receive 
material benefits, and also whether justice and equity re- 
quired such annexation. 

In Bisenius v. City of Randolph, 82 Neb. 520, it is said 
by Mr. Justice Root, speaking for this court: “In State 
v. Dimond, 44 Neb. 154, * * * we adopted from tle 
opinion of Mr. Justice Mitchell in State v. Village of Min- 
netonka, 57 Minn. 526, a definition of the conditions es- 
sential to vest county commissioners with power to in- 
corporate territory within a municipality; that is, such 
lands must ‘have some unity of interest with the platted 
portion, in the maintenance of a village government.’ ” 
Mr. Justice Post is quoted as saying in the opinion in 
State v. Dimond, supra, “that the rule applied is not only 
reasonable, but safe and logical.” This court has said, in 
the third paragraph of the syllabus in Bisenius v. City of 
Randolph, supra: “Upon an appeal in an action under 
said statute (sec. 8978), the judgment of the district 
court will be affirmed, unless it is made to appear that 
the trial judge committed an important mistake of fact or 
made an erroneous inference of fact or of law.” It would 
seem that the foregoing rule disposes of this case. In that 
case Judge Root, in the body of the opinion, says: “Plain. 
tiffs realty forms two compact tracts of farm land ag. 
gregating over 200 acres, separated only by a road; that 
not only is this land not platted, but there intervenes be- 
tween it and the platted portion of defendant unplatted 
real estate used for pasturage.” In the instant case there 
is an unplatted tract between the village and the land 
sought to be detached; also the land detached is not cut 
up into lots and blocks and streets and alleys. Judge 
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Roor in the case cited further says: “None of the munici. 
pal improvements extend to plaintiff’s said property, and 
he devotes said real estate to farming purposes excln- 
sively.” All that is said in the case cited touching the 
failure of inunicipal improvements to extend to the plain- 
tiffs property applies to the instant case. In the case 
cited it was alleged and proved that the village was ready 
to furnish the plaintiff with electric lights. Notwithstand- 
ing that fact, this court, through Judge Root, say: “Not- 
withstanding this evidence, we are of opinion that the land 
under consideration does not have a unity of interest with 
the platted part of said city in the maintenance of mn- 
nicipal government, and that the district court ruled cor- 
rectly in so finding. We are bound by those findings, un- 
less it appears that the trial judge committed an important 
mistake of fact or an erroneous inference of fact or of 
law, and that he has not done.” The opinion cites Jichact- 
son v. Villuge of Tilden, 72 Neb. 744, and Gregory v. Vil- 
lage of Franklin, T7 Neb. 62. The authorities cited sustain 
the position taken. 

In Michaelson v. Village of Tilden, this court held that 
a judgment of the district court in a proceeding under the 
statute to detach territory from a municipal corporation 
would not be impeached upon appeal, in the absence of a 
showing that the trial judge cominitted an important mis- 
take of fact, or made an erroneous inference of fact or of 
law. The foregoing is substantially the syllabus adopted 
in that case. The case sceins to be on a parallel with the 
instant case. The action was a proceeding by the owners 
in severalty of contignous tracts of land to procure their 
detachment from the village of Tilden. Commissioner 
AMES wrote, in the body of the opinion: “Tn the absence 
of evidence of any specific fact or circumstances tending 
to impeach the justice of the decree, we do not see how we 
can intelligibly revise it.” Iie says that the trial judge 
was probably personally familiar with the land and with 
the village and with the situation and surroundings, and 
that his judgment may have been influenced “by evidence 
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of the most weighty character. * * * If the record 
disclosed anything from which it might be contended that 
the judge committed an important mistake of fact, or had 
made an erroneous inference of fact or of law, the case 
would be other than it now is, and miglt call for a review, 
and a reversal or affirmation of his findings.” The learned 
commissioner concludes: “We do not see how his deter- 
mination can be impeached for want of equity, in the ab- 
sence of apparent error in some of the respects named.” 
In Gregory v. Villuge of Franklin, 77 Neb. 62, it was 
held: “A judgment of the district court in a proceeding 
under the statute, * * * to detach territory from a 
municipal corporation, will not be impeached upon appeal, 
in the absence of a showing that the trial judge committed 
an important mistake of fact or made an erroneous infer- 
ence of fact or of law.” The former case of Michaelson v. 
Village of Tilden, 72 Neb. 744, was followed and approved. 
In that case the village contended that at the time of its 
incorporation it had a population of 290, and that its 
population had increased until the village contained 900 
inhabitants; that the plaintiffs became severally owners 
of said land a long time after the incorporation, with full 
knowledge that the land was included within the corporate 
limits of the village. It was admitted that the land was 
used for agricultural purposes, but alleged that it was 
adapted to being cut up into residence lots. Commissioner 
OLDHAM, in writing the opinion of this court in the case 
last cited, emphasizes the holding of the court in Michael- 
‘son v. Village of Tilden, 72 Neb. 744, to the effect that a 
judgment in a proceeding under the statute “to detach ter- 
ritory from a municipal corporation will not be impeached 
upon appeal, in the absence of a showing that the trial 
judge committed an important mistake of fact or made 
an erroneous inference of fact or of law.” He says: “There 
is certainly nothing before us in this record that shows 
either a mistake of law or fact by the trial judge. The 
right to have unplatted farm lands disconnected from the 
corporate limits of cities and villages has been asserted 
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by this court in actions entirely independent of this sec- 
tion of the statute.” He concludes with the statement that 
“there is nothing in the answer of the village which inter- 
poses an equitable objection to the prayer of the petition.” 
The judgment of the district court was affirmed. 

In Village of Wakefield v. Utecht, 90 Neb. 252, section 
8977, Ann. St. 1909, was construed and was “held broad 
enough to permit a village located upon the border of one 
county, in a proper case, to annex contiguous territory 
situated in an adjacent county,” but it was held that the 
burden of proof “in an action to annex additional terri- 
tory to a village * * * is upon the village to establish 
hy sufficient averments and evidence that the territory 
sought to be annexed will be benefited by the annexation, 
oy that justice and equity require that such territory be 
annexed.” It was held that the evidence was insufficient 
to sustain the decree which annexed certain territory to 
the village of Wakefield. 

In Winkler v. City of Hastings, 85 Neb. 212, it was held: 
“Where legislative power to detach territory from a city 
has been delegated by statute to the mayor and council, an 
appeal from the action of that body in refusing to discon- 
nect particular tracts cannot be made the means of trans- 
ferring such power to the district court.” In that case 
the court cited the City of Hastings v. Hansen, 44 Neb. 
704, where it was held that “the power to create municipal 
corporations and the power to enlarge or restrict their 
boundaries are legislative powers; and it has been doubted 
if the legislature can pass a valid act giving courts juris- 
diction to disconnect by decree any part of the territory of 
a municipal corporation of the state merely at the suit 
of the owner thereof.” Judge Rose, in delivering the 
opinion of this court in Winkler v. City of Hastings, said 
that the form in which the act amending section 4 of the 
charter in that case was passed conferred upon the mayor 
and council authority to detach territory by ordinance, and 
that the same was legislative; that, “in attempting to con- 
fer the same power upon the district court by direct appeal 
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from the action of the mayor and council if they refuse to 
pass an ordinance detaching territory on demand of a 
landowner, the legislature did not observe the following 
provisions of the constitution: *.* * Const., art. IT, sec. 
1. This section of the constitution prohibits the judicial 
department from exercising any power properly belonging 
to the legislative department, and the effort to confer upon 
the district court. legislative authority to sever agricul- 
tural and horticultural lands from the city of Hastings in 
the manner described invalidates the amicndment to sec- 
tion 4 of the Hastings charter.” In the opinion he dis- 
tinguishes between the principle involved in the instant 
case and the City of Hastings v. Hansen and Winkler v. 
City of Hastings, supra. Section 1, art. III, ch. 18, Comp. 
St. 1901, provides that cities having more than 5,000 and 
less than 25,000 inhabitants shall be governed by the pro- 
visions of this act and be known as cities of the first class. 
Section 4 provides that the corporate limits of such city 
shal] remain as heretofore, and the mayor and council may 
by ordinance include therein all the territory contigu- 
ous or adjacent which has been subdivided into parcels 
containing not more than five acres, and in the same way 
may compel the owners of lands so brought within the 
corporate limits to lay out streets, ways and alleys, and 
may vacate any public road to secure regularity in the 
system. Section 5 provides that land shall be deemed 
contiguous to such city though a stream, embankment or 
strip of land not more than 200 feet in width lies between 
said land and the corporate limits of the city. Section 6 
‘authorizes the proprietor of land within the corporate 
limits, or continguous to the same, to lay out and plat into 
lots and blocks and streets and alleys, and to acknowledge 
the instrument before an officer, and to dedicate the 
streets and alleys to the use of the public, and to file and 
record the instrument in the office of the register of deeds, 
when it shall have the effect of a deed in fee simple con- 
veying the same from the proprietor to the city. Power is 
given the city, through its mayor and council, by ordinance 
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to vacate any plat or addition as the city may deem for iis 
best interests, the power to be exercised upon the petition 
of the owner. It was this power directly conferred by 
statute upon cities of the first class, to which Hastings 
belongs, that gives such cities exclusive jurisdiction to 
detach territory and to vacate platted parts of the city. 
This authority does not belong to towns and villages. 

Under the rule laid down in Bisenius v. City of Ran- 
dolph, supra, and the decisions of this court upon which 
the opinion in that case is based, the judgment of the dis- 
trict court was properly exercised, and there appears to he 
no reason for setting aside its judgment. As announced 
in Bisenius v. City of Randolph, Michaelson v. Village of 
Tilden, and Gregory v. Village of Franklin, supra, a judg- 
ment in a proceeding under the statute “to detach terri- 
tory from a municipal corporation will not be impeached 
upon appeal, in the absence of a showing that the trial 
judge committed an important mistake of fact or made 
an erroneous inference of fact or of law.” There is no 
such showing, and the judgment of the district court 
seems to be fully warranted. 

The judgment of the district court is 

AFFIRMED. 


SEDGWICEK, J. 


T concur only with result affirming the judgment of the 
district court. 


Ross, J., dissents. 


JONATHAN HEYWOOD ET AL., APPELLANTS, V. JOSEPH Hx3y- 
WOOD HY Al.., APPELLEES. 


Foep SEPTEMBER 28, 1912. No. 16,665. 


1. Wills: Construction. The provisions of a will, Hke all other con- 
tracts, must be construed with a view of carrying out the in- 
tention of the testator, and unless there is something in it con- 
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trary to the law of the state, or in contravention of public policy, 
it will not be declared invalid. St. James Orphan Asylum v. 
Shelby, 60 Neb. 796. 


AMBIGUITY. The testator was the owner of a 240- 
acre farm “in Pleasant Valley township,” otherwise described as 
the west half of the northwest quarter of section 13, and the 
south half of the northeast quarter, and the east half of the 
southeast quarter of section 14, ail in township 19, of range 5 
east of the sixth principal meridian, in Dodge county,.on which 
resided his two sons, Joseph Heywood and Thomas J. Heywood, 
who were farming the same, and to whom he desired to devise the 
said farm subject to the life estate of his wife, Katherine Hey- 
wood, and he so informed the witness who drafted the will, and 
who then made # rough draft of the proposed will from which 
he shortly afterwards prepared the will itself, leaving out of it 
one of the three eighties wh.ch constituted the farm; at the time 
the will was made the testator only owned one farm “in Pleasant 
Valley township,” and he owned in township 19, of range 5 east, 
the 240 acres of land, above described and no other land in that 
township, so that the land is identified with the particular farm 
intended to be devised to the two particular sons so named in the 
will. 


3. 7 : Extrinsic Evipenck. Where the intention of the 
testator is to be gathered from the will itself and from the ex- 
trinsic evidence of facts surrounding its execution, such ex- 
trinsic evidence is admissible for the purpose of ascertaining 
whether a state of facts existed at the time the will was written 
which corresponded with the words used and the aim of the 
testator. Such evidence may not be admitted to vary the terms 
of the wili or to add anything to it so as to arrive at an inten- 
tion not expressed in it, but to harmonize the language used by 
the testator with the facts referred to, and thus to arrive at the 
testator’s intention as expressed in the will, and a ruling which 
makes the will and the facts inconsistent is not to be adopted. 


4. Evidence examined and found to sustain the judgment of the dis- 
trict court, 


. 


APPEAL from the district court for Dodge county: 
CoNRAD HOLLENBECK, JUDGE. Affirmed. 


F, W. Button, for appellants. 


A. H. Briggs, contra, 
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HAMmER, J. 


This is an appeal from a judgment of the district court 
for Dodge county construing a will and quieting title in 
Joseph Heywood and Thomas J. Heywood, subject to the 
life estate of Katherine Heywood, in 240 acres of land 
described as the west half of the northwest quarter of 
section 13, and the south half of the northeast quarter 
and the east half of the southeast quarter of section 14, all 
in township 19, of range 5 east of the sixth principal me- 
ridian, in Dodge county. It is claimed by the appellants 
that the evidence is insufficient to support the decree. It 
is urged that the 80-acre tract in section 13 wag not in- 
cluded in the will, and therefore that it descends to the 
heirs. Omitting the formal part of the will it reads: 
“First. I order and direct that my executrix, hereinafter 
named, pay all my just debts and funeral expenses as soon 
after my decease as conveniently may be. Second. After 
the payment of such funeral expenses and debts, I give, 
devise and bequeath my entire estate, both real and per- 
sonal, to my beloved wife Katherine Heywood, she to 
have and to hold the same as long as she may live. Third. 
After the death of my said wife, to be divided as follows, 
to wit: To my son Jonathan Heywood, the sum of 
($100.00) one hundred dollars. To my son Joseph Hey- 
wood, the undivided one-half of the 240-acre tract in sec- 
tion 14, township 19, range 5, Dodge Co., Nebraska. To 
my son Thomas Heywood, the undivided one-half of the 
240-acre tract of land in section 14, township 19, range 5, 
Dodge county, Nebraska. To my son Barney Heywood, 
the southeast quarter S. E. 4 sec. 10, township 19, range 
6. To my son Edward Heywood, the east half of south- 
west quarter of section 10, and the east half of the north- 
west quarter of section 15, all in township 19, range 6, 
Dodge county, Neb. To my son Nick Heywood, the east 
half of the northwest quarter section 10, township 19, 
range 6, and the south half of the southwest quarter of 
the southwest quarter of section 15, township 18, range 6, 
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Dodge connty, Neb. Fourth. Each one of my-sons is to 
pay whatever incumbrance there may be against the tract 
of land he is to receive. Fifth. To my daughter Annie 
Metschke, the sui of five hundred dollars ($500.00) shall 
be paid. Sixth. I direct that all personal property re- 
maining after the death of my said wife, shall be sold, and 
from the proceeds the bequests heretofore named, to my 
son Jonathan Heywood and my daughter Annie Metschke, 
as well as all other debts shall be paid, and should any- 
thing remain, same shall be divided share and share alike 
amongst wy seven children or their heirs.” 

Tt will be seen that there is no mention in the will of 
the 80-acre tract of land in section 18 above mentioned. 
The evidence shows that the testator at the time of imak- 
ing the will was the owner of the 80-acre tract above de. 
scribed, and that it was a part of his farm “in Pleasant 
Valley township.” He owned a 246-acre farm in town- 
ship 19 north of range 5 east, and that was his farm ‘in 
Pleasant Valley township.” The two sons, Thomas and 
Joseph, were in possession of this 240-acre tract and were 
farming it together. The three 80-acre tracts joined, and , 
together made the one body of land. The witness who 
drafted the will testified that he made a rongh draft of 
the proposed will according to the wishes of the testator, 
and then from that draft prepared the will itself. This 
witness testified that the testator stated to him that he 
wished to give to his sons, Joseph and Thomas, “the land 
in Pleasant Valley township.” They were to have 240 
acres of land in that township, each to receive an undivided 
one-half. The record shows that the testator only owned 
in township 19 of range 5 the 240 acres of land above de- 
scribed. There is uncertainty because the 80-acre tract is 
omitted from the will. The testator owned only one farm 
in “Pleasant Valley” township, and that farm was oc- 
cupied by the two sons mentioned. The parol evidence 
would seem to remove all uncertainty concerning the in- 
tention of the testator. His purpose was to give the two 
sons mentioned the land in “Pleasant Valley,” subject to 
the rights of the widow, Katherine Heywood. 
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The case of Lomar v. Loma, 218 Til, 629, 6 L. R.A. 
n. s. 942, cited in appellant’s brief, would not seem to be 
in point, because the testator in that case owned many 
tracts of land, some of which he did not include in the 
will or attempt to devise. “It is a rule, in construing 
deeds or wills, that the intention of the grantor or testator, 
as manifested by the words of the writing in connection 
with surrounding circumstances, must. be carried into 
effect, provided in so doing no rule of law is violated or 
sound policy disturbed.” Pool v. Blukie, 538 Til. 495. This 
rule was adopted by this court in WeCulloch v. Valentine, 
24 Neb. 215, and in Lesiur v. Sipherd, 84 Neb. 296. The 
language used in the syllabus in St. James Orphan Asylum 
v. Shelby, 60 Neb. 796, is: “The provisions of. a will, 
like all other contracts, must be construed with a view of 
carrying out the intention of the testator, and unless there 
is something in it contrary to the law of the state, or in 
contravention of public policy, it will not be declared in- 
valid.” In Daugherty v, Rogers, 119 Tud. 254, 3 L. TR. A. 
847, the will contained: “I will, devise and bequeath to 
Philo Rogers, the young man I raised, in addition to 
what [ lave already given him, the further sum of $500." 
At the time this will was executed the testator held six 
notes against the legatee named, calling in the aggrezate 
for the payinent of $6,000. Suit was brought on the notes 
by the administrator. In the opinion rendered the court 
quotes the naxim of Lord Bacon.concerning What he de- 
fined to be an ambiguity: “That which seemeth certain 
and without ambiguity for anything that appeareth upon 
the deed or instrument; but there is some collateral matter 
out. of the deed that breedeth the ambiguity.” The court 
also cites Mairkins vo. Garland’s Adm'r, 76 Va. 149, 44 Am. 
Rep. 158. In discussing the matter of ambiguity the 
Indiana court said: “Whenever, therefore, in applying a 
will to the objects or subjects therein referred to, extrinsic 
facts appear which produce or develop a Intent ambiguity, 
not apparent upon the face of the will itself, since the 
ambiguity is disclovyed by the introduction of extrinsic 
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facts, the court may inquire into every other material ex- 
trinsic fact or circnmstance to which the will certainly 
refers, as well as to the relation occupied by the testator 
to those facts, to the end that a correct interpretation of 
the language actually employed by the testator in his will 
be arrived at.” In stating affirmatively the purpose for 
which extrinsic evidence may be admitted, the court say it 
is “to connect the instrument with the extrinsic facts 
therein referred to, and to place the court, as nearly as 
may be, in the situation occupied by the testator, so that 
his intention may be determined. from the language of the 
instrument, as it is explained by the extrinsic facts and 
circumstances. Greenpoint Suyar Co. v. Whitin, 69 N. Y. 
328, 336, and cases cited.” A large number of American 
and English cases are referred to in the opinion. The court 
continues: “Thus, where a devise was to the children of 
the testator, upon inquiry it was discovered that he had 
no children, but there were other persons concerning 
whom he had always, or habitually, spoken as his chil- 
dren, and it was held that they were the persons intended. 
This brings us to a point where the general principles 
above stated may be applied to the case under considera- 
tion. Looking at the will, it is at once apparent that the 
object of the testator’s bounty, so far as the subjects herein 
involved are concerned, is the young man he had raised; 
that primarily the subject of disposition was the further 
sum of $500, and that the intention of the testator re- 
specting the object and subject was, that the young man 
he had raised should receive a legacy of $500, in addition 
to what he had heretofore given him.” It was held that 
the administrator could not recover, and that the purpose 
of the devise was to give the devisee the $6,000 included in 
the notes. The doctrine laid down in the cases above cited 
is sustained by Wootton v. Redd’s Ma’r, 53 Va. 196. Tt 
seems reasonable, and sustains the lower court. 

The judgment of the district court for Dodge county is 


AFFIRMED. 
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Rose and Smpewicn, JJ., concur in the result affirm- 
ing the judgment of the district court. 


Luta Box, APPELLANT, V. GEORGE BOXA, APPELLEN. 
FILep SEPTEMBER 28, 1912. No. 17,010. 


1. Divorce: Evmencr. The evidence examined, and is held to justify 
a decree of divorce upon the grounds of extreme cruelty and 
habitual drunkenness. 


2. Custopy oF CHILDREN. It is also held that the plaintiff is 
the only proper custodian of the two children who at the time 
of the trial were one and three years old, respectively. 

3. Autrmmony. Where the situation of the parties and the pos- 


sible contingencies are such that the amount of alimony to be 
paid cannot be placed in a lump sum without danger of hardship 
to the defendant, and uncertainty as to the plaintiff, the court 
should provide for the payment of a stated sum of money to be 
divided and distributed over fixed periods of time. 


AVPEAL from the district court for Saline county: 
Lestir G. Hurp, Junen. Affirmed as modified. 


Brown & Venrick, for appellant. 


B, F. Good, F. E. Placek, Charles H. Sloan, Frank W. 
Sloan and J. J. Burke, contra. 


ITAMER, J. 


Lula Boxa brought an action against George Boxa in 
the district court for Saline county praying a divorce from 
the bonds of matrimony on‘the grounds of extreme crnelty 
and habitnal drunkenness. She also asked for the custody 
of the minor children born of the marriage, and an allow- 
ance for the maintenance of the children, and alimony and 
attorneys’ fees. The husband, Boxa, denied the allega- 
tions made by his wife, and asked for a restoration of his 
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family relations. There was a reply filed to the answer, 
and upon the trial the court found generally for the plain- 
tiff upon the allegation of habitual drunkenness, and en- 
tered a decree granting the divorce as prayed, awarding 
the custody of one child to plaintiff and one to defendant, 
giving plaintiff judgment for $700 alimony, $300 attor- 
neys’ fees, and directing the defendant to pay $200 per 
annum for support of Julia Boxa, the minor child awarded 
the plaintiff, until the amount paid should amount to 
$2,000, upon condition that the child lives and plaintiff 
keeps the custody thereof. 

An appeal is taken by the plaintiff upon the grounds: 
‘1) That the custody of both children should have been | 
awarded to her; and (2) that she should have been awarded 
’ greater sum as alimony and for maintenance of the 
children. The children are two little girls. At the time 
of the trial one was three years old and the other was one 
year old. The custody ‘of the elder child was awarded to 
the defendant, and the custody of the younger was awarded 
to the plaintiff. 

In the determination of questions touching the custody 
of a minor child, the policy of our Jaw is to make such a 
(disposition of the child as is for the child’s best interest, 
with due regard to any superior legal right of custody 
supposed to exist in either parent. Comp. St. 1911, ch. 25, 
sec. 15; Sturtevant v. State, 15 Neb. 459; Giles v. Giles, 
30 Neb. 624; State v. Schroeder, 37 Neb. 571; In re Bur- 
dick, 91 Neb. 639. There is no question of the fitness of the 
plaintiff for the custody of her children. The defendant 
himself testified that she was a good woman, and that she 
was conscientious in the performance of her duties. 

The defendant is found by the court to be an habitual 
drunkard, and counsel for the defendant concede the cor- 
rectness of the conclusion of the court in this particular 
upon the record. In addition, it appears that the defend- 
ant has been guilty of many acts of cruelty towards his 
wife, and he has been guilty of other acts which show that 
he is a man of vicious habits, and coarse and violent in his ~ 
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nature. The exhibition of these habits and tendencies has 
been of frequent occurrence about the home. The evidence 
shows that he would go to town and get drunk, but he was 
not satisfied with that, he would come home and be drunk 
and abusive abeut the house. The plaintiff testified that 
her husband frequently struck her and abused her, and 
called her vile and ynlgar names. He did not confine his 
drunkenness to occasional sprees, but at times he would 
get drunk every dey and abuse his family every day. 
Under the circumstances, the best interest of the child 
awarded to the defendant would seem to demand that her 
custody be awarded to the plaintiff. The defendant, is the 
owner of a farm of 240 acres, worth from $17,600 to 
$20,400, subject to an incumbrance of $3,300. He also has 
considerable personal property, although the value of it 
is not in evidence.- It is at least sufficient to enable the 
defendant to cultivate and care for his land. Thé court 
awarded the plaintiff $700 alimony, and required the pay- 
nent of $300 for plaintiff's attorney fee and $200 a year 
for maintenance of the child awarded to the plaintiff. 
While no hard and fast rule can be laid down for com- 
puting the amount of alimony to be awarded, it is the en- 
deavor of the court to award such an amount as is just and 
equitable, takiug into consideration the duration of the 
married relation, the amount contributed by each party, 
the amount of the estate, and the earning capacity of the 
defendant. The defendant is a young man, strong and 
vigorous, and the possessor of a good farm of 240 acres, 80 
acres of which farm was acquired during the existence of 
the marriage. Considering his years, his earning capacity, 
and the labor of his wife, the amount awarded seems to be 
insufficient. We therefore modify the decree by adding to 
the award to the plaintiff the custody of the child Helen, 
and the alimony to be paid by the defendant to the plain- 
tiff is increased to $3,500, of which there shall be payable 
January 1, 1913, $1,200, payable January 1, 1914, $1,200, 
and payable January 1, 1915, $1,100, and in addition the 
defendant shall pay to the plaintiff for the maintenance of 
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the children $300 a year during their minority, beginning 
on the 1st day of June, 1918, and, as modified, the decree is 
affirmed. 

AFFIRMED AS MODIFIED. 


FREDERICK GEORGE, APPELLEB, V. MARY PRACHEIL ET AL, 
APPELLEES; JOSEPH VRBSKY, APPELLANT. ° 


FILED SEPTEMBER 28, 1912. No. 17,038. 


Judicial Sales: Sate ny REFEREE: COMPLETION or BID. Where a bidder 
at a referee’s sale, shortly before the sale was closed, claimed 
that a railroad company owned and occupied a right of way 
across the tract offered which reduced the number of acres to be 
conveyed, and so should reduce the aggregate of the sum to be 
paid; held, (1) under the evidence, that the alleged ownership 
and the occupation of such right of way strip by the railroad 
company constituted merely an easement likely to be divested 
under the terms of the deed if it abandoned the road or changed 
its track therefrom, and that the court authorized the sale of the 
tract as a whole, and that the purchaser could not impose terms 
upon the referee or make a bargain with him unauthorized by 
the court; (2) that, the court having authorized the sale of the 
tract as a whole, the purchaser took such rights only as the 
referee could convey to him, which included the whole tract, sub- 
ject to the easement of the railroad company; (3) that a bid ata 
refereé’s sale is only a proposal to buy, which may be withdrawn 
by the bidder at any time before the crier signifies his acceptance 
thereof (Nebraska Loan & Trust Co, v. Hamer, 40 Neb. 281), but, 
appellant’s bid in this case having been accepted without any 
intimation of withdrawal, he is liable at the rate per acre bid by 
him for the entire 80-acre tract offered for sale by the referee. 


APPEAL from the district court for Lincoln county: 
HANSON M. Grimes, Jupen. Affirmed. 


Bartos & Bartos, for appellant. 


J. G. Beeler, contra. 
9 
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HAMER, J. 


Joseph Vrbsky was the purchaser at a referee’s sale of 
the southeast quarter of the northwest quarter and the 
northeast quarter of the southwest quarter of section 34. 
in townShip 7 north, of range 4 east of the 6th P. M., in 
Saline county. At a hearing in the district court for Lin- 
coln county an order was made that the purchaser, Vrbsky, 
pay to the referee $524.60 as a balance of the purchase 
price of a tract of 80 acres of land sold at a public sale 
held by a referee under an order of the district court for 
Lincoln county. The court found; “That said land was 
offered in a tract of 80 acres. * * * That said Joseph 
Vrbsky offered therefor $86 per acre for the tract. and 
that his bid was accepted; that just prior to the time that 
his bid was accepted, and just before the sale was closed, 
a question was raised by said bidder as to whether said 
tract contained 80 acres, and it was claimed that the rail- 
voad had a deed for 6.10 acres through said tract; that 
after some negotiations between the parties, some under- 
standing was arrived at, upon which the evidence is con- 
flicting, the referee claiming that Said Joseph Vrbsky was 
to pay $86 per acre for 80 acres, and said Joseph Vrbsky 
claiming that the court should determine the title by which 
the railroad sold its strip through said premises.” The 
court then found that the deed to the railroad company 
contains language as follows: “Do hereby grant and con- 
vey unto the said railroad company and to their successors 
and assigns forever the following piece or parcel of land, 
situate in the county of Saline, state of Nebraska, to wit: 
A strip of land through the northeast quarter (N. E. 4) 
of the southwest quarter (S. W. 4+) and the southeast 
quarter (S. E. +) of the northwest quarter (N. W. 4) of 
section thirty-four (84), in township seven (7) north, of 
range four (4) east, according to the survey and located 
line of said railroad company, one hundred (100) feet in 
width, being fiftv (50) feet on either side of the center 
line of the road of said. company as. located or to be 
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located by the engineer of the said railroad company for 
the construction of the same from the city of Omaha, in 
Douglas county, in said state, to such point as may be 
herein designated, to have and to hold the same unto the 
said railroad company and to their snecessors and assigns 
forever, provided that in case said railroad company do 
uot construct their road through said tract, or shall after 
construction permanently abandon the route throngh said 
tract of land, then the same shall revert to and become rein- 
vested in the said grantors, heirs and assigns.” It is further 
found that Vrbsky paid to the referee on the day of sale 
$1,061.65, and that he has since paid $5,293.75, making a 
total of $6355.40, and that these payments were made 
with the knowledge upon the part of the said Vrbsky that 
the said railroad crossed said land, and with the knowl- 
edge of the provisions of said deed. The court further 
found that the said railroad company took only an ease- 
ment in the land occupied by its railroad, and that the 
intention of the grantors and of the grantee, the Omaha 
& Northwestern Railroad Company, was that only an 
easement should be created by the deed, and that such 
easement should be nsed for the constrnction of this line 
=f railroad through said lands, and should revert to the 
raid grantors, their heirs and dssigns, if said railroad 
company did not construct their road through said tract, 
ov should after construction permanently abandon the 
road. The court then found it unnecessary to pass npon 
the question as to just what arrangements were made be- 
‘ween the referee and said Vrbsky, as the above finding of 
the court as to the said strip of land through said de- 
ceribed premises being an easement made said Vrbsky 
Vable for the payment of $86 per acre, making the total 
‘um to be paid $6,880, upon which said Vrbsky had paid 
£6,350.40, leaving a balance unpaid of $524.60. The court 
then adjudged that said Vrbsky pay to the referee the said 
remainder unpaid, with interest at 7 per cent., and that 
the referee deliver to him upon such payment a deed for 
the premises. 
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This case is an appeal from this order of the district 
court. There is no notice to be taken of the original parti- 
tion suit, and there is no question of the regularity of the 
proceedings in any way. There is only the question as to 
whether the purchaser shall pay for the 6.10 acres of land 
occupied by the railroad track, It is said in appellant’s 
brief that “it must be conceded, we think, that if said deed 
is merely an easement, then the appellant herein, being 
charged, as the court has found, with notice thereof, must 
fail in his appeal.” Counsel cite numerous cases showing 
that the violation by the grantee of a condition touching 
forfeiture causes the land to revert to the original grantor 
or his heirs. The court will look at the entire deed for the 
purpose of ascertaining what the grantor and grantee in- 
tended. The use of the word “forever” in connection with 
the provision that, if the railroad company did not con- 
struct its line through the tract and should abandon its 
route, then the same shall revert to and become rein- 
vested in the grantors and their heirs and assigns, is not 
inconsistent with the purchaser’s contention that the 
grantor permanently disposed of his interest. The inten- 
tion of the grantor and grantee would seem to be that if 
the road is not built the title shall revert, or if it is 
abandoned then tle title shall revert. The conveyance 
is apparently for the purpose only of enabling the road to 
occupy the strip for right of way alone, and that can give 
no more than an easement. It is beyond the power of the 
purchaser to compel the court to try title to the land pur- 
chased by him before he buys and pays for it. The pur- 
chaser can only take such title as the referee las to give 
him, and only so much Jand as the referee has to sell, and 
when the referee sold the tract described he did not war. 
rant title to the strip. It was the duty of the referee to 
sell that strip along with the other land included in the 
government subdivisions which he was selling. A sale 
made by a referee is a sale by the court. It is analogous 
to a sale made under the direction of the court in a case 
of mortgage foreclosure under order of sale, or a sale of 
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real estate under an execution. The action of the referee 
or of the sheriff or other administrative officer of the court 
is simply a sale of what there is to offer, and no more and 
no Iess. We do not believe that the purchaser may im- 
pose terms or conditions of any kind upon the referee or 
the sheriff or other person authorized to conduct the sale. 
If so, then the purchaser can substitute the condition of 
his bid for the conditions of the decree. 

In the case of the Nebraska Loan & Trust Co. v. Tamer, 
40 Neb. 281, it was held (a) that a judicial sale must be 
made in accordance with the decree of the court, and its 
terms cannot be changed by agreement of parties or coun- 
sel not incorporated into the record; and (0) the officer 
conducting the sale is not required to entertain any bids 
coupled with conditions not in conformity with the terms 
of the decree. In that case there was a proposed pur- 
chaser bidding more’ than the purchaser who obtained for 
itself the order of confirmation, but if the bid was higher 
it was “subject to all prior liens except $1,568.70.” In 
that case it was the contention of the agent of the pur- 
chaser that the decree in the case was rendered in pur- 
suance of a stipulation which was entered into to the 
effect that the trust company creditor would be satisfied 
with the collection of the $1,568.70. It was the contention 
of the debtor, the Nebraska Land, Stock Growing & Invest- 
meut Company, that upon the payment of this $1,568.70 
it was entitled to have the decree set aside, and the bids 
of the proposed purchaser, or at least some of them, were 
made with that purpose in view. The affidavits on file in 
that case are said by the opinion to show that the condi- 
tion attached to the bids of the prospective purchaser was 
for the purpose of enforcing the understanding had_ be- 
tween the Nebraska Land, Stock Growing & Tnvestment 
Company and the creditor, the Nebraska Loan & Trust 
Company. In that case Commissioner IRVINE, delivering 
the opinion of this court, cited Swope v. Ardery, 5 Ind. 
218, to the effect that the bid was wholly inadinissible, and. 
also, Moure v. Owsley, 37 Tex. 603, where it was held: 
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“We understand the law governing sales at public auction 
to be, where the sale is advertised to be on specific and re- 
stricted terms, any bid made at that sale not in strict con- 
formity with the terms advertised is no bid at all, and the 
crier is not bound to notice the same.” 

Counsel for appellant say in their brief: “The court 
held that the said condition in said deed was in law a con- 
dition subsequent, and that the failure on the part of the 
‘uilroad conipany to comply therewith operated as a for- 
feiture of the estate conveyed.” //amel v. Minneapolis, 
At. P.& S. NS. MR, Co., 97 Minn. 334; Jetter v. Lyon, 70 
Neb. 429; Louisville & NV. R. Co. v. Covington, 65 Ky. 526. 
An examination of these authorities seems to justify the 
conchision reached by counsel. This conclusion, fully ex- 
pressed, would seem to be that whatever title, right or 
interest in the land has been conveyed to the railroad com- 
pany reverts to the original grantor, his heirs-or assigns, 
if there is a forfeiture depending upon the condition of 
the deed being broken, and the same is broken, 

In /amel v. Minneapotis, St. P&S. 8. IPR. Co., supra, 
the plaintiff had conveyed a strip of land for right of way 
purposes across his farm and two strips adjoining thereto, 
one on the north and one on the south, for yard and sta- 
tion purposes to the Minneapolis & Pacific Railway Com- 
pany, subject to all the rights and. liabilities to which the 
defendant had succeeded. The consideration for the con- 
veyatice was: “ ‘Tf said second and third strips shall not 
be used for station purposes for the period of one year at 
any one time, the same and said first strip shall revert to 
and revert in the the party of the first part Held, (a) 
that the condition was in law a condition subsequent, and 
that a failure on the part of the railroad company to com- 
ply therewith operated as a forfeiture of the estate con- 
veyed; (0) that the words ‘station purposes,’ as used in 
the contract, were intended by the parties to mean to 
refer to a regularly operated railroad station, at which 
business might be conducted with the railroad company 
as at its other stations; and (c) that, as defendant has 
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failed to comply with the conditions by maintaining such 
a station, title to the property in question reverted to 
plaintiff.” 

In Jetter v. Lyon, supra, it was held: “A condition in a 
deed conveying real estate, by which it is provided ‘that no 
malt, spirituous or vinous liquors shall be kept or disposed 
of on the premises conveyed, and that any violation of this 
condition, either by the grantee or any person claiming 
rights under him or her, shall render the conveyance void, 
and cause the premises to revert to the grantors, his heirs 
and assigns,’ is a valid condition subsequent which, until 
broken, runs with the land. On a breach of such condi- 
tion the grantor, if living, or, if dead, lis heirs, may claim 
a reversion of the estate and can maintain an action jn 
ejectment to recover it.’ The opinion in that case was 
delivered by Judge BARNES who was then one of the com- 
missioners. It is said on page 433 of the opinion: “The 
provisions of the deeds in question constituted a condition 
subsequent. The title to the property vested in the several 
grantees, and, finally, in Jetter, conditionally, to be 
divested on his failure to comply with the conditions by 
which it was provided that he should hold it. * * * The 
condition was a valid one, and in all of the adjudicated 
cases has been held to be a condition subsequent which 
runs with the land, until broken.” Numerous authorities 
ave cited, including, among others, Smith v, Smith, 64 
Neb. 563. It is further said in the opinion: “The provisions 
af the deed seem plain to us, beyond all question. There 
can be no doubt as to what was intended by the parties 
thereto. And, while its language clearly shows it was 
intended that Ramey should be bound by a personal cov- 
enant never to sell, or permit to be sold, intoxicating 
liquors on the premises, yet, it still more clearly shows 
it was further intended that the estate in the premises 
should be conveyed merely upon the condition that neither 
Ramey, nor any one holding under him, should ever do 
any act prohibited by the covenant. * * * We hold 
that, by the language contained in the deed from Lyon to 
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Ramey, a valid condition subsequent was created upon 
the continued observance of which, by the grantee and 
those claiming under him, the estate conveyed to them de- 
pended; and that, whenever either of them committed a 
breach of the conditions, the grantor, if living, or, if dead. 
his heirs were at liberty to claim the estate and could 
maintain a suit in ejectment to recover it.” 

In Louisville & N. R. Co. v. Covington, supra, the Louis- 
ville and Nashville road had come into possession of the 
Portage railroad company and all its rights of way by 
purchase. It took up part of the track and ceased to use 
a certain other part. In a suit brought by the heirs for the 
entire right of way conveyed by E. M. Covington, alleging 
that the right of way had been abandoned and that the 
Louisville and Nashville road had no right to.purchase or 
hold any part of it, held “that the law imposed the addi- 
tional condition upon the conveyance that the right of 
way should continue to he used for the purposes contem- 
plated, and that a reversion would result from abandon- 
ment or nonuser; that, as to that part of the right of way 
from Adams street to the town terminus, the abandon- 
ment was complete, and plaintiffs were entitled to recover 
it, but, as to the remainder of the right of way, which has 
continned to be, and is still, used for a railway, as con- 
templated in the conveyance, there is no forfeiture or 
abandonment.” 

“A partition sale is a judicial sale.’ Kazebeer v. Nunc- 
maker, 82 Neb, 732. 

“All sales made by order or decree under the direction 
of the court and requiring confirmation by the court are 
judicia] sales.” Kazebeer v. Nunemaker, 82 Neb. 732. 
“The purchaser at a judicial sale upon the foreclosure of 
a mortgage upon confirmation acquires the title of all the 
parties to the action, and nothing more.” Kerr v, Me- 
Creary, 84 Neb. 315. It is not the land itself that is sold 
at the judicial sale, but only the interests of the parties 
to the suit. Currier v. Teske, 84 Neb. 60. At the fore- 
closure sale the bidder was John Campbell, the owner of 
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the mortgage deed and the plaintiff in that action, and 
the sale was confirmed “to the purchaser, John Campbell. 
* * * The sheriff’s deed recites that Schmideke was the 
purchaser at the sale. Under these circumstances, after 
the lapse of so many years, and considering that Campbell 
never made any claim that the deed was void, and through 
his agent accepted and retained the purchase money and 
caused the deed to be executed to Schmideke, it will be 
considered that he became by equitable assignment the 
owner of Campbell's interest in the bid, that the deed was 
made pursuant to such assignment, and that he thereby 
became vested with all interests that Campbell then had. 
The purchaser at a foreclosure sale buys all the interests 
of all the parties to the suit. Code, sec. 853; Young ». 
Brand, 15 Neb. 601; Dodge v. Omaha & 8S. W. R. Co., 20 
Neb. 276; Buchanan v. Griggs, 18 Neb. 121. That which 
was sold, therefore, was the life estate of Eugene Currier 
and Campbell’s unforeclosed mortgage on the plaintiff's 
equity of redemption. At the sale the interest of the de- 
fendant sold for $500, while the amount of the decree was 
$367.87. The proceeds of the defendant’s interest, there-, 
fore, paid the mortgage debt and extinguished the lien on 
plaintiff's equity of redemption. So that, when Campbell 
sold to Schmideke, he sold the life estate which he had 
foreclosed upon and purchased, and that alone. * * * 
The defendants assert that it was ‘the land itself? that was 
sold, and not the life estate, but this cannot be true. The 
interests alone of the parties to the suit were sold. To 
hold otherwise would be to deprive one of property with- 
out due process of law. The purchaser at.a foreclosure 
sale must advise himself of the title he buys, and when the 
real owner of the fee is not made a party he cannot de- 
prive him of any of his rights by the purchase.” “A fore. 
closure sale of lands and tenements, unless the decree 
otherwise provides, transfers to the purchaser every right 
and interest in the property of all the parties to the ac- 
tion.” Arterburn v. Beard, 86 Neb. 733. The bid only 
amounts to a proposal to buy, and until the crier of the 
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sale, by the fall of the hammer or other recognized act of 
acceptance, signifies assent to the proposal there is no con- 
tract, and the proposal may be withdrawn. Nebraska 
Loan & Trust Co. v. Hamer, 40 Neb. 281; Fisher v. 
Seltzer, 23 Pa. St. 308; Blossom v. Railroad Co., 3 Wall. 
(U. S.) 196; Payne v. Cave, 3 T. R. (Eng.) 148. Before 
the purchaser paid any money he knew what the facts were. 
He knew that the railroad occupied the strip. He there- 
_ fore bought with his eyes open. It was his business to see 
what his legal rights were before he paid any money down 
on the purchase. In Fisher v. Seltzer, supra, it was said: 
“The brief interval between the bid and its acceptance is 
the reasonable time which the law allows for inquiry, con- 
sideration, correction of mistakes, and retraction. This - 
privilege is of vital importance in sheriff's sales, where the 
rule of cavcat emptor operates with all its vigor.” 

Under the evidence and the authorities cited, we con- 
clude, first, that the whole tract of land offered, being 80 
acres aud including the strip of land across it occupied by 
the railroad company as its right of way, was included in 
the sale, and that the alleged ownership of the railroad 
company and its occupation of the right of way constituted 
merely an easement, likely to be divested if the railroad 
company abandoned its road or changed its track there- 
from; second, that the purchaser could not impose terms 
upon the referee or make a bargain with him which was 
unauthorized by the court; that the court authorized the 
sule of the 80-acre tract as a whole, including the right of 
way of the railroad company, and that the purchaser took 
such rights only to the land as the referee had and could 
convey to him under the order of the court; third, that the 
bidder was not obliged to take the land because of his bid, 
and that the bid only amounted to a proposal to buy which 
wight be withdrawn at any time until the crier signified 
his assent to the proposal, but as he did not withdraw his 
bid, and the same having been accepted without any inti- 
mation of withdrawal, appellant is liable at the rate per 
acre ($86) bid by him for the entire 80-acre tract offered 
for sale by the referee, including the right of way. 
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The judgment of the district court is sustained by the 
evidence and the decisions of this court, and it is 


‘AFFIRMED. 
Ross, J. 


I concur in affirmance. 


SEDEWICK, J. 


I concur in the result affirming the judgment. 


Kate M. HOLLADAY, APPELLANT, v. WILLIAM HENRY RICH 
BT AL., APPELLEES, 


Finep SEPTEMBER 28, 1912. No. 17,047. 


1. Deeds: Equitanre TiTte. Where the plaintiff was the daughter of 
the decedent, and became possessed of $300 by devise, and gave 
the same to her father toward his support, and also turned over 
to him her earnings during many years as a teacher, for the 
same purpose, and after her marriage she became, by a con- 
veyance from her husband, the owner of certain village lots, 
and sold the same for $500, and her father collected the money 
and retained it in his possession by her consent, except $125, and 
the daughter also became the owner of 320 acres of land by a 
gift from her husband, and the father was permitted by the 
daughter to collect the rents from the same, and the money col- 
lected as rent and that reserved from the sale of the lots was 
used by the father, with the daughter’s consent, in paying off 
a mortgage upon the farm occupied by the father, and the plain- 
tiff, with her husband’s assistance, further helped the father by 
paying taxes on the said farm, and also continued to contribute 
to her father’s support, and prior to and during the time the 
said money was being so furnished and so used the father 
promised to convey the farm to the daughter, without other 
consideration than that he had received from the daughter, and 
made improvements upon the farm, saying that the farm was for 
the daughter and that the improvements were made for her, and 
he also joined her name with his as lessor of the farm in making 
yearly leases to the farm tenant who cultivated the same in 
crops, and the father also conveyed the iand (his wife joining 


92 NEBRASKA REPORTS. [VoL. 92 


Holladay v. Rich. 


him) to the daughter by an absolute deed of conveyance, and the 
deed was delivered to her, although subsequently returned to the 
father for correction, and was then not returned to the daughter, 
it will be held, in a suit by the daughter to quiet title to the 
premises in herself, that she had, at the time that the deed was 
so returned to her father and Kept by him, an equitable claim 
against the said premises and an inchoate title thereto which 
might be enforced against the father and his grantees with notice 
of the daughter’s rights. 


2. Mortgages: VAatipiry. And where, upon the death of the deccedent’s 
first wife, who was the mother of the plaintiff, and who joined 
with the decedent in the execution and delivery of said deed to 
the daughter, and who had joined with the father in the promise 
to convey to the daughter, the father married a second wife, and 
the father, while in ill health, being much enfeebled in body and 
mind and apparently addicted to the use of opfates and appar- 
ently having only a short time to live, being about 80 years old, 
was induced by the second wife, who was to be in part bene- 
fited thereby, and one M. B. K., who was a traveling preacher, to 
execute and deliver to one Rich a conveyance absolute to said 
farm, under an arrangement whereby said Rich was to make 
certain notes and a mortgage upon the farm, amounting to 
$7,000, being the full purchase price thereof as agreed, and then 
the notes and mortgage were to be delivered to a college in 
Wisconsin which was being conducted under the auspices of a 
church association to which the said traveling preacher belonged, 
and without other consideration than the promise in writing upon 
the part of the college to pay to the father during his life the 
interest as it fell due according to the notes given, and after his 
death to the widow until her decease, and then the notes and 
mortgage were to be the exclusive property of the college, and 

‘this arrangement was consummated and the deed was made to 
Rich by the father and his wife, the plaintiff’s stepmother, and 
the notes and mortgage were duly executed by Rich to the 
father, and were then delivered by the father to M. B. K., the 
traveling preacher, and then were turned over to the college by 
the preacher, it will be held, first, that the notes and mortgage 
were obtained by undue influence of the wife and M. B. K. upon 
the father of the plaintiff, and that the college received them 
without paying any valid consideration therefor; and it further 
appearing that the wife and M. B. K. knew of the daughter’s 
interest in the premises, held, that the college could not be, and 
was not, an innocent holder of the notes and mortgage, and that 
the legal title to the premises was held by the defendant Rich 
in trust for the plaintiff, and that the notes and mortgage held 
by the college were held in trust for the plaintiff, and that the 
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deed, notes and mortgage should be canceled and title to the 
premises quieted in the plaintiff. 

8. Quieting Title: Evmwence. An examination of the evidence dis- 
closes that, after the making and delivery to the daughter of 
the deed for the premises above set forth, the father sent for the 
deed, representing that he wished to correct it, and when the deed 
was returned to him he retained it, and it was subsequently ar- 
ranged between the father and the daughter that the daughter 
should come upon the premises and occupy the same.as a home 
for herself and her husband and children, providing for the 
father and his wife, the stepmother, and the daughter then came 
from Kansas City, where she resided, to her father’s house, and 
was then ready to occupy the premises and to proceed with the 
agreement, and when she did so the father then claimed that he 
had rented the land to said Rich the day before, and seemed un- 
willing just then to proceed with the agreement; that the evi- 
dence shows an attempted evasion of the terms of the contract 
induced by the undue influence of the plaintifi’s stepmother and 
others who were seeking to procure a gift of the property or its 
value to the college in question. 


ApprEaL from the district court for Valley county: 
JAMES N. PAUL, JupDGE. Reversed, and decree entered. 


EH. J, Babcock, A. Norman and O. A. Abbott, for appel- 
lant. 


Clements Bros., H. J. Clements, R. L. Staple and Ray 
W. Clark, contra. 


HAMER, J. 


This is an appeal from a judgment of the district court 
for Valley county dismissing the petition of the plaintiff, 
who brought her bill in equity to quiet title to the north- 
west quarter of section 33, in township 18 north, of range 
13 west of the 6th P. M., in Valley county, Nebraska, alleg- 
ing that she was the daughter of Charles Badger, deceased, 
and that he had died in December, 1906, and that at the 
time of his death Mary B. S. Badger was his surviving 
widow, and that Milton College of Milton, Wisconsin, was 
a corporation organized under the laws of the state of 
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Wisconsin; that while she was a member of her father’s 
family she became possessed of the sum of $300 by devise, 
and that she gave this money to her father; that she was a 
teacher, and that she also turned over her earnings as a 
teacher to her father, and that after her marriage she and 
her husband both contributed to the support and mainte- 
nance of the father; that they assisted him in paying his 
taxes, debts,.and otherwise; that the plaintiff was the 
owner of 320 acres of land in Valley county, and that she 
permitted the use of this land to her father for a number 
of years, and allowed him to retain all the receipts there- 
from; that she also owned lots 3, 4, 5 and 6, in block 28, 
in an addition to the village of North Loup, in Valley 
county; that the plaintiff became the owner of this prop- 
erty by a conveyance made to her by her husband; that 
she sold the lots above mentioned for the sum of 500, and 
that her father collected the money, and gave her the sum 
of $125 out of the $500, and she permitted him to retain 
the remainder; that the remaining sum of $375 retained 
hy her father was used in the payment of a mortgage upon 
the said northwest quarter of section 33, township 18 
north, of range 13 west of the 6th P. M., in Valley county, 
Nebraska, being the land in controversy in this action; 
that title to said land last above described was by said de- 
cree of the district court for Valley county quieted in the 
defendant William Henry Rich, subject to the lien of the 
mortgage hereinafter described and held by the defendant 
Milton College, and which decree quieted and confirmed 
the title of said Milton College in the said mortgage and 
the notes which it secured, being the notes made by Wil- 
liam Henry Rich to Charles Badger, and by said Charles 
Badger transferred to the said defendant Milton College. 

The father wag a doctor on the frontier, and he seems 
to have always been in poor financial circumstances. After 
the plaintiff's marriage, she and her husband went to 
Kansas City to live, but they made frequent trips to Ne- 
braska, and were not unmindful of the father. They helped 
him pay his debts, and they helped him to live, and seem 
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to have been devoted and loyal. There seems to have been 
in unwritten agreement between the father and daughter 
by which he was to have the use of the 320 acres of land 
that belonged to the danghter, and he was to use the money 
realized from the use of this half section in paying off 
the mortgage on the land in controversy, and also toward 
his own support. Abont the year 1901 the father and the 
mother of the plaintiff executed a conveyance to her, but 
subsequently the father desired to have it returned to him 
so that he might put her hnsband’s name in the deed, and 
she sent it to him, but he kept the deed and did not after- 
wards deliver it to her. There seems to have been no 
trouble of any kind until after the first wife of the de- 
ceased died. She was the mother of the plaintiff, and 
after the first wife died the deceased married the defendant 
Mary B.S. Badger about September, 1899. After the mar- 
riage of the deceased to the defendant Mary B.S. Badger, 
the plaintiff was induced to trade one of her tracts of land 
to the said Mary B. S. Badger for another tract of land 
of less value, and there seems to have been an understand- 
ing that she was to be recompensed for the difference in 
value, but this was not done. About April 18, 1905, the 
deceased, Charles Badger, and the defendant Mary B. 8. 
Badger executed, acknowledged and delivered a deed to 
the defendant William [Teury Rich for the said northwest 
quarter of section 33, and Rich executed and delivered to 
the said Charles Badger a mortgage upon the said land 
for $7,000 securing notes of various size to that amount, 
the first due November 1, 1905, and the last due April 1, 
1918, all notes bearing interest at the rate of 6 per cent. 
per annum. Rich paid no money and gave no consideration 
for the land except the notes and mortgage. The convey- 
ance to Rich and the mortgage made by Rich to the de- 
ceased were executed and delivered in pnrsuance of an 
agreement for a gift to the defendant Milton College. 
_ Milton College seems to be an educational institution at 
Milton, Wisconsin, and is run under the auspices of the 
Seventh Day Adventists. It was one of their preachers 
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who seems to have been active in procuring the gift to be 
made. He was temporarily stationed at that time at North 
Loup, and seems to have been a traveling evangelist. The 
defendant Mary B. S. Badger seems also to have been 
active in procuring this gift to be made, and the evidence 
would seem to show that she became a beneficiary at or 
about the same time the gift was made, She was ten years 
younger than her husband at the time the conveyance to 
Rich was made. The testimony discloses that the deceased 
at the time of the execution of the deed to Rich was quite 
feeble, and that he was infirm in mind and body, being 
unable much of the time to remember and recognize his 
neighbors whom he frequently met. He seems also to 
have been in the habit of taking a white powder, which 
may or may not have been morphine, but the testimony 
seems to indicate that it was. He was greatly addicted 
to the use of it. He died within about 18 months after the 
execution and delivery of the deed to Rich. It was ap- 
parent at the time that he executed the deed that he did 
not have long to live. Of course, the traveling preacher 
who received the mortgage and notes made by Rich was 
aware of that fact when he received them and sent them 
to Milton College. Milton College agreed to pay interest 
on the notes to the time of the death of the deceased, and 
after that to his widow until her decease. Of course, if 
Rich paid the interest to the college, then the college would 
not be out any money. It was a gift to the college. In 
his testimony M. B. Kelly, the traveling preacher, testified : 
“T had something to do with it between the college and 
the doctor.”” He says: “He asked me to do the writing 
for him, which I agreed to do, as corresponding worried 
him.” He says of himself that he resided at Milton for 
two years. “I was an evangelist, a traveling preacher of 
the gospel, holding revival meetings.” He testified that 
his headquarters were at Milton, but that he was not there 
much. The reasonable inference is that he was out travel- 
ing in his business as an evangelist. On cross-examina- 
tion the preacher says of Badger’s condition: “He was 
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in what we would call in a decrepitude of age.” He says 
that he (Kelly) wrote to the president of Milton College, 
but, with an appearance of being disinterested, he says: 
“J am not sure it was before or after deed was made.” He 
also says: “I don’t remember whether I asked the presi- 
dent to write him. Possibly I may have in regard to this 
business, I don’t remember any such thing in the corre- 
spondence, deed, the notes, and mortgage made at the same 
time.” Again he says: “This correspondence with Mil- 
ton College in reference to acceptance of this donation and 
what they would do nearly all transpired through me. I 
am rather of the opinion the doctor wrote some letters 
himself. Iam not sure. He told me he contemplated writ- 
ing, or had written, or something to that effect. The agree. 
ment was sent to me, and I handed it to the doctor. I 
think I forwarded the notes and mortgage as a matter of 
correspondence. T am not sure.” The two letters of the 
evangelist to the president of the college read like songs 
of triumph: “I have the pleasure of sending you in this 
mail the mortgage and notes for $8,000 assigned this 
day to Milton College by Dr. Charles Badger and Mary 
B. S. Badger, his wife. You will doubtless be agreeably 
surprised to find it $8,000 instead of $5,000. But the 
more they thought it over the more they felt they should 
give their means to Milton College, so here it is. * * * 
I hope the contract to be executed and returned by you 
will be attended to very promptly as the doctor will not 
rest easily until the last thing is attended to. It has been 
a great anxiety upon his mind of late, and in his declining 
health he should be freed from all such anxiety.” May 
22, 1905, three days before sending the letter to the presi- 
dent from which the foregoing excerpts are made, the 
preacher wrote him a letter from which the following is 
taken: “I have the honor to tell you that, after reading 
your letter to Dr. and Mrs. Badger and talking the matter 
over with them, they readily accepted your suggestion, and 
expect this week to make a direct transfer of five of the 
one-thousand dollar notes to Milton College with the 
10 
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understanding that the trustees are to execute «n agree- 
ment to pay him six per cent. interest on the same till his 
death, and afterwards to Mrs. Badger (should she survive 
him) as Jong as she lives. * * * Had your first letter 
reached Dr. Badger a few days sooner, Milton College 
would have received the entire $8,000. * *- * Hoping 
this will all be satisfactory to you and rejoicing in the 
privilege of bearing even a small part in this worthy trans- 
action, I remain, very sincerely yours, M. B. Kelly.” 

The president of the college testified that he had seen 
the doctor at North Loup in 1904, and that he first learned 
of the doctor’s intentions in the spring of 1905 through a 
letter written by his pastor, Rev. M. B. Kelly. He also 
testified, in substance, that he was relying upon Kelly to 
carry the negotiations through. “Q. Well, then you re- 
lied on Mr, Kelly to see that the transaction was carried 
through? A. Certainly in that sense I did.” The defend- 
ant, Mary B.S. Badger, testified that she was married to 
the doctor July 20, 1898, and lived with him 8 or 9 years. 
She had been at Milton, Wisconsin, she says, “visiting and 
doing business; that she resided with the doctor the rest 
of the time. The deed made by Charles Badger and Mary 
B. S. Badger to William Heury Rich for the land in con- 
troversy is dated April 18, 1905. It is an ordinary war- 
ranty deed. It is acknowledged before R. L. Staple, no- 
tary public. The mortgage is for $7,000, is of the same 
date, and was also acknowledged before R. L. Staple, 
notary public. The assignment of the mortgage and notes 
by Charles Badger to Milton College bears date May 235, 
1905, and was acknowledged before R. L. Staple, notary 
public. All three of these instruments seem to have been 
executed in the presence of M. B. Kelly. The deed and 
mortgage were executed and witnessed in the presence 
of, and witnessed by, M. B. Kelly and Kate T. Kelly, while 
M. B. Kelly and R. L. Staple witnessed the assignment. 

Mary B. 8S. Badger was interested in getting the prop- 
erty or its valne into Milton College for the reason, first, 
that she would get interest on the value of the property 
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from the college after the doctor's death. If the property 
lad been transferred to the daughter, Mrs. Holladay, then 
Mary B. 8. Badger would have received no benefit from 
it. The mother of the plaintiff, who was the first wife of 
Dr. Badger, died in June, 1897. The next year the doctor 
married the defendant Mary B. S. Badger. Milton Col- 
lege claims to be an innocent holder of the mortgage, but 
sets up a contract between Charles Badger and Mary B. 
8. Badger, of the one part, and the plaintiff and her hus- 
band, of the other part, by which the plaintiff and her 
husband agree to farm and manage in a workmanlike man- 
ner the land in question, and to pay all taxes and wake a! 
improvements, and to furnish said Badger and wife “all 

they may need for their home and support, also feed for . 
" one horse, one cow, one pig, and a few chickens on the 
above described farm.” The instrument also provides that 
“at the death of the said Charles Badger and wife, Mary 
. S. Badger, the said Kate M. Holladay and husband, 
William J. Holladay, shall come into full and immediate 
possession of said property; and this lease put on record 
shall be to the said Holladays a full and complete title 
to said property free and clear from all incumbrance of 
every form and kind.” This instrument is dated August 
8, 1902. On the 15th of June, 1903, William J. Holladay 
and Kate M. Holladay, his wife, seem to have executed a 
quitclaim deed to Charles Badger and Mary B. S. Badger 
by which they released the land from the foregoing con- 
tract. Milton College, by its president and secretary, ex- 
ecuted au instrument by which it undertook to pay in- 
terest at 6 per cent. per annum on the $7,000 Rich notes 
and mortgage. 

An examination of the record discloses the fact that 
Milton College gave nothing for the $7,000 mortgage and 
notes except a guaranty that the interest would be paid. 
Of course, if Rich paid the interest, the college would be 
out nothing. The college received the notes and mortgage 
and assignment under circumstances which were such as~ 
to compel it to take notice of the rights of the plaintiff. 
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The defendant William [lenry Rich was not called as a 
witness, but he knew Dr. Badger and the plaintiff, and he 
was farming the land, and undcubtedly knew the circum. _ 
stances, and he so testifies in his deposition taken in sup- 
port of the plaintiff’s motion for a new trial: “Have lived 
in vicinity 12 years. Have been acquainted with Dr. 
Badger since I lived here—10 or 12 years. * * * T 
rented the place I live on now from the doctor one year 
befove I bought it. I bought it April 5 next year after I 
rented it. Don’t remember the year. Deed was delivered 
to me at Dr. Badger’s house. I delivered to the doctor a 
mortgage same day. Mr. Staple was present and drew it 
up, and Dr, Badger and his wife, preacher Kelly and his 
wife, all there. No money was paid by me at that time. 
The deed was delivered to me, and he says, “Take that deed 
and get it recorded as soon as you can.’ Don’t remember 
that anything was said at that time about a former deed to 
Kate M. Holladay. ‘Well, he told me once that he gave 
them a deed and it wasn’t just right and he wrote to have 
it sent back.” * * * Q. Did you see anything he claimed 
was the deed? A. Well, he had some papers there that 
day, I could not tell whether it was a deed or not. * * * 
Q. Did you know what he did with that deed that day? 
A. Well, I don’t remember whether it was the deed, or 
what, but he had a handful of papers, and asked Mr. 
Staple if he would need those any more, and Mr. Staple 
said, ‘I don’t think so,’ and he put them in the stove. T 
don’t think he showed the papers to Mr. Staple at that 
time. I don’t know, I don’t think Mr, Staple examined 
them. I didn’t hear any remarks at that time about Mrs. 
Holladay having failed to keep her engagements. Q. Did 
you ever hear any remark of that kind? <A. Well, when 
they moved up to take possession of that land, they moved 
up in the fall before. At that time I was in possession of 
that farm. Yes, sir; I lived on it, and had it leased for that 
year, and a verbal contract for the next year, but no lease. 
Q. And a verbal agreement for the renting of it next year. 
and at the time this verbal agreement was made, was that 
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the time he spoke about the deed? A. What deed? Q. 
The deed he sent for? A. Oh, no, no; he always spoke of 
the place when he spoke of the place as Kate’s place. Q. 
How often did he speak of it as Kate’s place? A. Oh, when- 
ever he wanted to make a change or fix it up. Q. He then 
spoke of it as Kate’s? A. Yes, sir. Q. Do you remember 
whether your lease was signed by lrim as agent, or by both 
their names? A. It was always signed by agent. Q. By him 
as agent? <A, Yes, sir. * * * A. No, sir; I never saw 
this deed he spoke about. I don’t remember that he told 
me it hadn’t been recorded. No; I don’t think he did. 
No; not to me he didn’t say it was no good because it had 
not been recorded. I couldn't tell how long before the 
deed was made to me that he spoke about the deed and 
having gotten it to have changes made. I have no idea. 
No; he never told me what changes were to be made in it 
or why he had it sent back. Q. Did he have reference to 
that deed when he took those papers and put them in the 
stove? A. I couldn’t say, but he made that remark that 
he didn’t think he wonld have any more use for those 
papers and put them in the stove. * * * Q. And it 
was while you were in possession of it the second year? A. 
T had had my contract fixed up before that occurred. She 
came up here and wanted him to put me off so she could 
have it, and he said, ‘Why, I have rented it for another 
year to Mr. Rich and I couldu’t do that,’ and T felt like T 
was in the soup until I got the contract renewed. Q. That 
was the verbal contract? A. No; we was to make out the 
contract later on, and I took the contract down and had 
- it renewed, so he wouldn’t change his mind. Q. Was she 
present when you talked with the doctor about getting 
possession of the property? A. No; I was down there one 
time, and I had a piece of fall wheat in, and they had 
notified me before, and I told them there was the pasture 
and I would like to keep that. Q. You mean what culti- 
vated ground there was he wanted? <A. Yes; there was 
50 acres broke ont, and I wanted to keep the pasture. No, 
sir; I never saw this deed he said he had. No, sir; 1 
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wouldn't know. CT couldn’t tell whether the paper he burned 
was a deed or mortgage. He had the lease and I had a 
copy. No; 1 couldn’t say it was the lease he burned. Mr. 
Staple said he didn’t think there was any use keeping them 
any more, and then he said to me, ‘Be sure and have yours 
recorded right away.’ No, sir; nothing said about a deed 
not being godd unless it was recorded that I remember.” 

From the foregoing it would seem that, when Mrs. Hol- 
laday went up to North Loup to live on the land, she was 
ready to take possession, and her father was keeping her 
out of the possession, and this man Rich was helping him 
to do it. That the doctor intended the land for his daugh- 
ter, the plaintiff, is shown by the testimony of many per- 
sons. Seventeen witnesses in varying phraseology testify 
that they heard the ductor say that the farm was for his 
daughter, Kate. He would say that whatever was done 
on the farm was done for Kate. He seems to have de- 
lighted to tell his neighbors about the farm that he in- 
tended it for his daughter. 

Mement Meyers and his brothers had rented the farm in 
controversy from 1896 to 1902. The leases were signed 
Kate ITolladay by himself. “Q. Had you any talk with 
him about this farm in connection with his daughter, Kate? 
A. He always said it was her farm. * * * When we 
were making the last contract, he reserved the stalks, said 
his daughter and Mr. Holladay were coming up, and he 
even reserved the straw. When they enlarged the cellar, 
he said they were making that improvement so that, when 
they came up, they could have a decent house (the Holla- 
days). When we put on a windmill, Mr, Holladay was 
there at the time. He asked Mr. Holladay where he 
wanted the windmill, * * * Q. And when was it you 
heard the doctor say the Holadays were coming up to 
occupy the premises? A. I heard him say that a thousand 
times probably. Well, every time we had any conversation 
with him, he would say they was coming up, or that this 
is their house, Occurved all the years we occupied it.” Me 
says of the leases which he made with the doctor for th-- 
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land that they made a new lease every year. “I think 
Kate M. Holladay and Dr. Badger’s names signed to all 
of them.” 

Harry Meyers: “Yes; he always mentioned Kate Holla- 
day in connection with the place. There was no one like 
her. We were on good terins most of the time. Yes; at 
the last. I took him some meat while he was sick abed. 
Well, he would lots of times mention that he was going to 
fix this for Kate; that they were coming pretty soon, and 
this and that, and everything that was done was for Kate. 
Well, I helped put down a foundation around the cellar, 
and it was fixed for the Holladays, and about fixing the 
windmill.” 

Lyun Holladay: His grandfather gave him the deed for 
the farm to take to his mother. At that time the doctor 
said: “This deed to my farm I want you to take to Katie 
so that when I am dead she will have it.” 

The witnesses for the defense do not deny the state- 
ments made by the witnesses for the plaintiff concerning 
the fact that the farm was Kate’s farm, or was to be Kate’s 
farm. They do not deny that the specific things were said 
to which the witnesses testify. 

It is urged by the appellees that the husband of the 
plaintiff was disqualified to testify under section 329 of 
the code because he had a direct legal interest in the re- 
sult. It is urged that the plaintiff’s husband would be 
liable for the costs because he was once a party plaintiff 
in the action. It is hardly necessary to discuss this ques- 
tion, as the testimony of the other witnesses abundantly 
establishes the plaintiffs case. 

William J. Holladay, in 1904, while his wife, the plain- 
tiff, was up at North Loup visiting Dr. Badger, turned 
the 320-acre- farm over to Everingim, the agent of his wife 
and himself. And the arrangement was made that the 
Holladays were to take charge of the quarter section in 
coutroversy that fall. The doctor had himself said that he 
was unable to attend to the farm any longer. Then Mrs. 
Kate Holladay, the plaintiff, went from Kansas City to 
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North Loup in August, 1904, to take possession of the 
farm in controversy, and when she got there she found out 
from her father that he had rented the land to the defend- 
ant Rich the day before she arrived. It seems that he did 
not then want her to have the land. Her daughter was 
with her, and they were ready to go on with the arrange- 
ment to take care of the old folks, but, as the land was 
rented to Rich and they could not get possession of it, they 
went back to Kansag City. 
Dr. Badger’s Condition. 

Oscar Babcock saw him every day. He had a farm back 
of the doctor’s house 8 or 10 rods. He worked every day. 
He testified that the doctor said he could not keep up with- 
out medicine; that the doctor said to him, “‘I can’t leave 
it alone, T can’t Hive without it. Said be used the purest 
article he could get, didn’t buy it there in town. He said 
he could get a better article by sending away for it, and he 
said, ‘I sent away a while ago,’ to Chicago, I think, can’t 
remember places, but he said he bought $4 worth at one 
time, and he regretted that he had to use it. Said, ‘I can’t 
keep up without it.’ ” 

H, A. Watts testified that he met him in 1905, after 
being away, and noticed that he had failed physically and 
mentally. “He was very childish when I was working for 
him. One day he would tell me how to do a thing, and in 
an hour say it would be some other way, and when he got 
through started right back and had to ask how to write 
my name. I would meet him on the street, and talk to 
him, and he would say, ‘I don't know you,’ and I would 
tell him, and he would say, ‘By jolly, I didn’t know you.’ ” 

BE. S. Sears testified: ‘“When I first became acquainted 
with him, he was a remarkably bright and vigorous man, 
and the last few years he got very bad physically, and his 
mind got weak, of course. * * * In spite of the fact 
that we had been intimately acquainted for the past years, 
if I would meet him on the street and speak to him, he 
would say, ‘I can’t call your name,’ and I would tell him 
who it was, and he wouldn’t seem to be able to place me, 
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and the last year I didn’t speak to him at all. * * * 
Toward the last the increase became very marked.” 

W. A. Prentice testified: “I passed the doctor and Mrs. 
Badger in the vestibule, and, as usual, reached out my 
hand. He barely touched it, looked up, saw who it was, 
and immediately jerked his hand away and went away. 
Nothing like that ever occurred before, not to my knowl- 
edge. Well, in connection with the same incident, just a 
few days after I mct him on the street, and he failed to 
recognize me. I spoke. He made no reply. I stepped 
right in front of him, and said, ‘Doctor, what is the mat- 
ter, have I ever injured you in any way, shape, or manner? 
If I have, T don’t know it.’ He said, ‘Only by inference, 
Mr. Prentice, only by inference.’ I said, ‘Doctor, if I have 
ever laid a straw in your way, I don’t know it. He. 
reached out his hand, and said, ‘If that is the way, every- 
thing is just like it was.’ I noticed he was just breaking 
down physically and mentally. I am not a medical man. 
I have never seen him, to my knowledge, take any medicine 
in all the years J have known him, except I have seen him 
occasionally take a powder from his pocket and take it.” 
This witness testified that the doctor wanted to trade him 
a farm worth $2,000 for a little residence in the village 
worth, perhaps, $450. He seems to have wanted to trade 
even. He says that he would have traded with the doctor 
only he didn’t consider that he was competent to do busi- 
ness. “From my knowledge and observation of persons 
addicted to opium, it has always been my opinion that the 
doctor was addicted to opiates, and it hag increased. 
From my observation and experience he was not capable 
of transacting business in 1905.” 

G. L. Larken was a plasterer and brick mason, “The 
doctor called me to tear down his chimney. He thought a 
brick had fallen in, and wanted me to tear down the 
chimney and get it out. I went out and looked at it. No 
brick had fallen from the top. Got down and looked in- 
side, and didn’t see anything, and didn't fix it. Well, sir, 
the reason why I didn’t fix it was because I didn’t think it 


106 NEBRASKA REPORTS. [ Vou. 92 


Holladay v. Rich. 


needed it, and one time when I was there he called me in, 
and his wife showed me the door, or he went in another 
room, and she said, ‘IT don’t think it needs it, I wouldn't 
pay any more attention to it’ * * * TI thought there 
was nothing the matter with it, and thought he was kind 
of childish about it.” 

E. J. Babcock: He knew that Dr. Badger was over 80 
when he died. He visited the doctor. He told Babcock 
that he had given his library to a Dr. Wilson of North 
Loup, also that he wanted to give away his household 
goods and furniture because he would not need them much 
longer. He found him “growing old and getting exceed- 
ingly infirm, and about the time the first wife died he 
didn’t know me. When I would tell him who I was, he 
Would say, “Al, yes” It kept getting a little more and a 
little more marked. I would see him generally when he — 
was around doing chores. Sometimes he would seem more 
dazed than others. He would start to town so we all 
noticed it. There was a. telephone pole there or a tree, 
and he would commence running as though he would fall 
and would catch hold of that. One time I started to 
catch him and help him, and a good many times he would 
not know me, and those times kept growing.” 

The witnesses for the defense concerning the condition 
of Dr. Badger'do not deny that he was weak and feeble. 
They only failed to see evidence of the fact that he used 
opiates. He gave the evangelist preacher Kelly his horse 
and bnggy. He afterwards took from Kelly a paper which 
was so intangible that Kelly does not remember whether 
it was a promise to pay money, and, if so, how much. He 
says of it: “This was a transaction I did not consider of 
great importance. It did not weigh heavy on my mind.” 
In a letter dated March 3, 1904, Mrs. Mary B. S. Badger 
describes the doctor at that time as being very nervous, 
and very much worn out, and not fit to do any business, 
and so forgetful as to be unable to remember “while he is 
turning around.” In that letter she says that he “cannot 
hold out many years longer.” In another letter she de- 
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scribes the doctor as “not fit to do business of any kind,” 
and also says: “I can see his memory fail every day. 
* * * There is no question but what his brain is bad, 
and heart also.” 

One of the witnesses for the defense in this case is Mr. 
Theodore L. Gardiner, whose deposition was taken. He 
is shown to have resided at North Loup from September, 
1906, to August, 1907. He had been the pastor of the 
Seventh Day Baptist Church of North Loup. He was at 
one time president of Salem College. At the time he tes- 
tified he was the editor of Sabbath Record. He testified to 
going to Ord, the county seat of Valley county, to get a 
deed which had been made to him in trust for Mary B. 8. 
Badger, one of the defendants in this case. He describes 
the deed as a conveyance of the house the doctor lived in, 
and one-half the lot. He says: “The deed J referred to was 
made to me in trust for his wife’s use while she lived, and 
at her death to sell it and pay Milton College $1,000 out 
of the proceeds thereof.” He testified: “The paper I weut 
to the county seat for was the deed to me.” He says of 
the deed. it was a regular deed. The abstract of the evi- 
dence does not go fully into the details of this deed and the 
$1,000, but there is a reference in the testimony of Albert 
Whitford, who describes himself as treasurer of Milton 
College at Milton, Wisconsin. He says in his evidence: 

“YT knew of the transaction between Dr. Badger and Mil- 
ton College. The notes and mortgage assigned to the Mil- 
ton College came to my hands. I have had them since. I 
have made payments to Dr. Badger as follows: 


“Jan. 17, ’06........ $240 “$210 on account of his 
“Apr. 2, 706........$240 mortgage, and $30 on ac: 
“Apr. 22, °06........ $240 count of his wife, her mort- 


gage for $1,000. 
“(Receipts are shown on Bill Ex., page 348.) 
“Since Badger’s death I have paid Mary Badger as 
follows: . 
“Apr. 5, ’07—$240; Oct. 17, ’07—§$240; Apr. 17, ’08— 
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$240; Oct. 14, ?08—$2+40. I have received from Mr. Rich 
$1,030.86 in all ($430.86 int.; $600 principal).” 

These entries point to an additional interest which the 
defendant Mary B. S. Badger had in the transaction. She 
acted with Milton College in procuring mortgages and 
notes to be made. After the husband died she would get 
the interest payments from the college, and, in addition, 
there was another $1,000 that was a lien upon the house 
and lot upon which they lived. She got an additional 
benefit out of that. It was probably not very difficult for 
the traveling evangelist aud this second wife to contro] the 
old doctor in his sickness and Itis feebleness. 

In a recent case of In re Estate of Paisley, 91 Neb. 139, 
this court was called upon to determine the condition of 
ine testator at the time he executed a will in favor of the 
proponent. The reasons in that case for setting aside the 
will and guarding the interests of the relatives of the tes- 
tator are very like the reasons which exist in this case as 
to whether the deed to William Henry Rich and the mort- 
gage made by him should stand. The judgment of the 
lower court in the Paisley case was reversed because of the 
feebleness of the testator at the time the will was made, 
and because of the undue influence of the proponent anil 
her sister and brother-in-law. In the instant case, Dr. 
Badger seems to have been naturally frail and delicate 
physically, and his powers of mind seem to have heen 
reduced by long continued illness and old age, for he was 
beyond 80, and he was without means to resist the im- 
portunities and influence of his younger and stronger 
wife, and the rather adroit Mr. Kelly, who was seemingly 
anxious to commend himself to the college corporation for 
his efficient services in procuring financial aid. Our view 
concerning the condition of the grantor at the time of 
making the deed and mortgage and the exercise of an un- 
due influence in making the deed and consummating the 
thing does seem to be sustained by the following cases: 
In re Estate of Frederick, 83 Neb. 318, 8321; Orchardson v. 
Cofield, 171 Tll. 14, 40 L. R. A. 256, 63 Am. St. Rep. 211; 
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Purdy v. Hall, 184 Tl. 298; Hampson v. Guy, 64 L. T. - 
Rep. n. s. (Eng.) 778; Hegney v. Head, 126 Mo. 619, 29 8. 
W. 587; Bennett v. Bennett, 65 Neb. 432, 441. The case 
last cited is instructive and fully sets forth the views of 
this court. Among otler things held are the following: 
“Although mental weakness may fall short of entire in- 
competency to transact business, if it is taken advantage 
of to procure a conveyance by inequitable means the con- 
veyance may be set aside.” Also: “A court of equity will 
scrutinize jealously a transaction as to which there is 
ground for holding that influence has been acquired over 
a person of weak mind and has been abused.” In support 
of the first point the court cited Loder v. Loder, 34 Neb. 
824; Kiceman v. Peltzer, 17 Neb. 381; 2 Pomeroy, Equity 
Jurisprudence (3d ed.) sec. 947. 

An examination of the evidence shows that the deceased, 
Charles Badger, at the time of the execution and delivery 
of the deed to the defendant William Henry Rich, was 
feeble and infirm in body and mind, and also at the 
time he delivered the said notes and inortgage to the de- 
fendant Milton College, through M. B. Kelly, that he was 
unduly influenced and overpersuaded by the said M. B. 
Kelly and his wife, Mary B. S. Badger, and that the said 
conveyance to the defendant William Henry Rich and the 
said notes and mortgage delivered to the said defendant 
Milton College were so executed and delivered without 
consideration. 

The judgment of the district court is reversed, and the 
conveyance of the land by deed to William Henry Rich is 
set aside and canceled, as also the notes and the mortgage 
executed by said Rich and delivered to the said Milton 
College, and title to the Jand in controversy, to wit, the 
northwest quarter of section 338, in township 18 north, of 
range 13 west of the 6th P. M., in Valley county, Ne- 
braska, is forever quieted in the appellant, Kate M. Holla. 
day. 


REVERSED. 


110 NEBRASKA REPORTS. [VoL. 92 


Thrasher v. State. 


Srpewick, J. 


I concur only in the result reversing the judgment of the 
district court. 


Rose, J., dissents. 


GEORGE THRASHER V. STATE OF NEBRASKA. 
Fitep Ocroprr 18, 1912. No. 17,503. 


1. Rape: Evipence. The unquestioned proof that a female child of 
the ave of 17 yoars Was piexyuaul and dies from the effects of an 
abortion is sufficient evidence of the fact that some one had had 
sexual intercourse with her at the time of age which is pro- 
hibited by statute. 


2.——: . The evidence py which it was sought to prove the 
guilt of the defendant of the crime of statutory rape was largely 
circumstantial, although not wholly so. The facts testified to 
are examined and found to be sufficient to be submitted to the 
trial jury. 


: : PRIVILEGED ComMMUNIcATIONS. In a trial of a charge 
of statutory rape, where the female child died from the effects 
of an abortion criminally produced, evidence by the physicians 
who attended her in her last illness, and who were present at 
the time of the miscarriage, as to what they discovered upon an 
examination of the patient during such attendance is not pro- 
hibited by the law of this state. 


ry 


. Instructions, both given and refused, are examined, though not 
set out in the opinion, and no reversible error is found in them. 


5. Criminal Law: New TriAL: DISCRETION oF Court. Where mis- 
conduct on the part of a bailiff in charge of a trial jury during 
their deliberations is alleged in a motion for a new trial, and the 
issue {s submitted upon conflicting affidavits, the decision of the 
district court thereon will not be reversed unless found to be 
clearly wrong. 


Error to the district court for Scott’s Bluff county: 
RAtpH W. Hosart, Jupcn. Affirmed. 
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M. 8S. Melninch and L. L. Raymond, for plaintiff in 
error. ° 

Grant G. Martin, Attorney General, and Frank E. 
FHidgerton, contra. 


Rresg, C. J. 


An information was filed in the district court for Scott’s 
Bluff county, accusing plaintiff in error, George Thrasher, 
who will be referred to as the defendant, of the crime of 
statutory rape committed upon one Edith Perry on the 
15th day of April, 1911, in said county; the said Edith 
Perry being at said time but 16 years of age and not 
previously unchaste. <A plea of not guilty was duly entered 
and a jury trial had which resulted in a verdict of guilty. 
A motion for a new trial was filed and overruled, when 
defendant was sentenced to imprisonment in the peni- 
tentiary for the term of eight years. He alleges error, and 
brings the case to this court for review. 

The evidence shows that on or about the 25th day of 
August, 1911, the said Edith Perry died from the effects 
of an abortion, criminally produced, and that at the time 
of her decease she was 17 years of age. These facts being 
undisputed, it is settled beyond controversy that some one’ 
had illicit relations with her at an unlawful age at or 
about the time alleged. The fact that defendant was over 
18 years of age at the time of the alleged intercourse was 
also established. So far as the evidence is concerned, the 
case is narrowed down to the one question of the identity 
of defendant as the guilty person. 

Upon the trial he became a witness in his own behalf, 
and testified that he had never at any time had sexual re- 
lations with the decedent. She being dead, of course her 
testimony could not be had. The evidence on the part of 
the state was therefore largely circumstantial. There 
were many phases of the case in which the evidence was 
conflicting. These conflicts were, in almost all instances, 
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between the testimony of the state’s witnesses and that of 
defendant, consisting in the main of his denial of their 
statements as to his conversations and conduct. The 
former personal chastity of the decedent was not directly 
attacked, and the evidence in its support was sufficient for 
its submission to the jury. The evidence tended to prove 
that for perhaps a year or more defendant and Miss Perry 
were often together, he waiting upon her as a close asso- ' 
ciate, if not a suitor;-that he frequently visited her at her 
home, on one or two pccasions remaining with her in the 
parlor or sitting room all night; that they were often seen 
upon the streets of the village where they resided, both by 
day and night, and at one time were in the store, where 
defendant was employed as a clerk, after night and with- 
out a light. She was employed in a hotel, where her last 
sickness came upon her, and from where she was removed 
to her home a short time before her death. While she was 
sick at the hotel he visited her and appeared to be inter- 
ested in her case and in the physicians employed. One 
physician testified that some six weeks before her death 
defendant applied to him for “medicine to cause a girl to 
come around ;” that he said to the physician the girl was 
pregnant, and the request was refused. The father of the 
decedent testified that at the time of the arrest of defend- 
ant they had a conversation in which defendant requested 
the father to help him out of his trouble, and in which he 
admitted the illicit relations, but denied having taken any 
part in causing the abortion which resulted in the death 
of Edith. There was other evidence of a more or less crim- 
inating character, but which we need not recount. Prac- 
tically all of the alleged admissions and statements were 
denied by defendant upon the witness-stand, but the mat- 
ter of the truth or falsity of the testimony was for de- 
cision by the jury, and with that feature of the case we 
can have nothing to do; the evidence being sufficient to 
submit to them. 

The physicians who attended the decedent in her last 
sickness were called as witnesses, and testified as to her 
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condition at that time and the cause of her death. Their 
testimony was objected to on the ground that it violated 
the law of privileged communications. The contention is 
probably based on the provisions of sections 333 and 
334 of the code, which prohibit the disclosure of confi- 
dential communications to a physician, ete. The physi- 
cians testified to the physical facts discovered by them in 
their treatment of the decedent, and as to their course of 
treatment. We had never understood that the rule ex- 
tended so far as is claimed by defendant. The testimony 
had no reference to him, and there was nothing for him 
to waive. The prohibitions of the section were not in his 
“favor.” So far as we are aware, the provisions of the 
section have never been held to apply to cases of this kind. 
No authorities so holding are cited. Communications be- 
tween patient and physician were not privileged at com- 
mon law, but depend alone upon the statute. It is to be 
applied only as between them, and is for the protection of 
the patient. 1 Wharton, Criminal Evidence (10th ed.) 
sec. 516; Hauk v, State, 148 Ind. 238, 260; Boyle v. North- 
western Mutual Relief Ass’n, 95 Wis. 312, 322; Pierson v. 
People, 79 N. Y. 424, 433. In Underhill, Criminal Evi- 
dence (2d ed.) sec. 180, it is said: “A construction, which 
would operate to convert a statutory provision, intended 
to protect a patient from damaging or objectionable dis- 
closure, into a protection for a person accused of the mur- 
der of the patient, cannot be admitted, nor can we believe 
that such was the legislative intent’”—citing People v. 
Flarris, 136 N. Y. 423; Hauk v. State, 148 Ind. 238. We 
are unable to see that the same class of evidence is inad- 
missible in cases of this kind. There was no error in the 
admission of the physicians’ testimony. 

Some objection is made to the action of the court in 
refusing to give the jury certain instructions requested by 
defendant, and in giving instructions by the court upon 
its own motion. We have exainiued all with care, and are 
unable to detect any error in the matters named. The 
principles involved in the instructions refused were suffi- 

11 
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ciently included in those given, and we find no prejudicial 
error in any instructions given and complained of. We 
have exainined all instructions, both given and refused, 
and are persuaded that the cause was fairly and fully sub- 
mitted by the instructions given. An analysis of each 
would extend this opinion to an unwarrantable length 
without the accomplishment of any compensating results. 

Upon the close of the state’s evidence, and also after the 
evidence had all been given, the defendant moved the court 
for a directed verdict in his favor. The motions were both 
overruled, and to which defendant excepted. The action 
of the court thereon is now assigned as error. Since our 
conclusiou upon the whole case necessarily covers the ques- 
tions nresented hy the indtivus, Liiey Will not be specifically 
noticed nor separately discussed. 

Complaint is made of the alleged action of the bailiff in 
charge of the jurors during their deliberations. It is 
claimed by the state that the affidavits upon which the 
matter was submitted to the court are not preserved in the 
bill of exceptions, although set out in the abstract. We 
do not pass upon the question of their preservation, for 
the reason that, were the facts as stited in defendant's 
affidavits true, we would hesitate to set the verdict aside 
on that ground alone. But they are contradicted by other 
affidavits, thus presenting a question of fact, and we can- 
not say that the decision of the court thereon was wrong. 

With a full appreciation of the importance of this case 
to defendant, we have examined the evidence adduced upon 
the trial, and are satisfied that the questions presented 
were properly submitted to the jury and were for their 
determination. 

Finding no reversible errot’ in the record, the judgment 
of the district court is 

AFFIRMED, 


Von. 92] SEPTEMBER TERM, 1912. 115 


Nixon v. State. 


ARTHUR VW. NIxon v. STATE OF NEBRASKA. 
Firep Octoper 18,1912. No. 17,546. 


- 1, Intoxicating Liquors: InLeaaAn SALE: Evipence. In a prosecution 
for the sale of spirituous and intoxicating liquor called whiskey, 
in violation of chapter 50, Comp. St. 1911, evidence that the 
liquor sold, without a license, to the prosecuting witnesses was 
intoxicating, that it looked like whiskey, and tasted like whiskey, 
is sufficient to sustain a conviction. White v. State, 88 Neb. 177. 


INSTRUCTIONS. In such a prosecution, if the evi- 
dence is conflicting, the court should submit the case to the Jury 
under proper instructions, and an instruction that “the law of 
Nebraska provides that all persons who shall sell any spirituous 
liquors or any intcxicating drinks without first having obtained 
a license for selling such liquors shall be deemed guilty of a mis- 
demeanor” is without error. 


: Other instructions examined, the sub- 
stance thereof stated in the opinion, and held to be without 
error. 


3. 


Evmencr. On the trial of such a case, it {s not 
error to permit the state to introduce in evidence the federal 
liquor license issued to the defendant, where the sole objection to 
its introduction is that it was obtained from him by stealth. 


Error to the district court for Richardson county: 
JOHN B. Raper, Jupen. Affirmed. 


Edwin Falloon, for plaintiff in error. 


Grant G. Martin, Attorney General, and Frank H, Bd- 
gerton, contra, 


Barnes, J. 


The plaintiff in error, hereafter called the defendant, 
was tried in the district court for Richardson county on an 
information containing four counts, in each of which he 
was charged with the crime of selling spirituous and in- 
toxicating liquors called whiskey without a license. . He 
was found not guilty on the first two counts, and guilty 
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as charged in the third and fourth counts of the infor- 
mation. He was sentenced to pay a fine of $800 on each 
count, together with the costs of prosecution, and to 
stand committed until the fines and costs were paid. To 
reverse the judgment of the district court he has brought 
the case here by a petition in error. 

Defendant's first contention is that the evidence is 
wholly insufficient to sustain the verdict. It appears that 
the third count of the information charged that defendant 
did, on.or about the 26th day of March, 1911, in the county 
of Richardson, state of Nebraska, unlawfully and wilfully 
sell to one Robert Ankrom certain spirituous and intoxi- 
cating liquors, to wit, one gill of whiskey, without having 
obtained a license therefor. The abstract, record and 
briets show that upon the trial Ankrom testified, in sub- 
stance, that he was living in Barada on the 27th day of 
March, 1911, where he had always lived; that he was ae- 
qnainted with the defendant, Arthur Nixon; that he did 
not remember whether he was in there on the 26th day of 
March of that year, but that he visited Nixon’s place of 
business very frequently and frequently drank there. He 
said: “f can’t say I remember of drinking whiskey. I 
cart tell what it was. If a man drank enough of it, it 
would intoxicate him. T didn’t buy the drink. I drank 
in there with James Grahain on or about the ist of March. 
I can’t say what I drank, but it was within the last 18 
mouths. I drank with Al Davis. I don’t think anybody 
paid for it. I don’t remember what we called for. I don’t 
remember the number. I don't think it was over fonr. T 
took one drink with Mr. Davis. I was satisfied with that. 
T took a drink with Al Davis. The drink was colored like 
whiskey. I didn’t smell it. I tasted it, aud it tasted like 
whiskey. I only took one drink. I suppose the graduate 
was half full. At the time I drank with Davis, Davis 
called me up and Nixon waited on me. I have not 
purchased within the last 12 months any liquor that 
looked like whiskey. It was the same color. I usually 
paid 10 cents for a drink. I never bought any by the 
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bottle. I never bought any by the jug. Within the last 
12 months I think I have bought something that looked 
like whiskey and tasted like whiskey, and paid 10 cents 
for it. I never became intoxicated on it within the last 
12 months.” The witness also testified on cross-examina- 
tion that he never bought any whiskey at Nixon’s place of 
business within the last 18 months. “TI don’t know whether 
Nixon treated us or not, but I don’t think the drink was 
paid for, not that I know of. I can’t swear that this treat 
was whiskey.” On redirect examination the witness fur- 
ther said: “This stuff that I have been drinking at Nixon’s 
place I would not swear it was whiskey. If one drank 
enough of it he might become intoxicated. T didn’t get 
any of this stuff at Nixon’s place in March of this year, nor 
April. I might of bought some in May. I don’t remember 
the time of the month of May I bought it. I think, if I 
bought it at all, it was about the middle of the month. I 
called for medicine. I suppose he understood me. We 
went into the back room and took it from a bottle. It 
looked like one of those patent medicine bottles, a square 
bottle. Sometimes he poured it out, and sometimes I did. 
Sometimes I paid for it, and sometimes I didn’t. I usually 
paid 10 cents. I didn’t tell what particular ailment I 
wanted the medicine for. I cau't tell the jury what it was. 
He gave me medicine for headache, for dyspepsia, for the 
appetite, an appetizer. It kind of braced a fellow up.”. 
The fourth count of the information charged that the 
defendant, in the county of Richardson, and state of Ne- 
braska, on or about the 28th day of March, 1911, did un- 
lawfully and wilfully sell to one Albert Davis certain 
spirituous and intoxicating liquors, to wit, one gill of 
whiskey, without having first complied with the laws of 
the state of Nebraska, and obtained a license therefor. 
To support that count of the information Albert Davis 
testified, in substance, as follows: I live north, just 
‘across the line of Nemaha county. Was living there dur- 
ing the mouth of last March. I was in Barada nearly 
every day along through March, at least three times a 
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week. Aim acquainted with Arthur Nixon, and have been 
in his place of business. I have purchased of him groceries, 
some hardware and drugs. On or about the 25th day of 
March I bought something I suppose was whiskey. It was 
red. looking stuff. It was a poor article of stuff whatever — 
it was. It tasted to me like it might have been whiskey, a 
poor grade of whiskey. Well, if a man would drink enough 
of it I suppose it would make him crazy. I bought this 
stuff of him. I paid all kinds of prices, from 10 cents up. 
I usually paid 10 cents a drink. When I bought it by the 
bottle I paid from 25 cents to $1, owing to the size I 
bought. When I got this liquor I called for booze. I 
drank with Bob Ankrom at the time he would not pay 
the assessment. We drank red-eye booze, and I paid for it. 
We drank It out of a small like glass, I think it was a 
wine glass, as well as I remember. 

It appears, without dispute, that the defendant was en- 
‘gaged in the business of selling hardware, groceries and 
drugs in the village of Barada, in Richardson county, Ne- 
braska, at the several times mentioned in the information. 
The defendant positively denied on oath that he sold any 
whiskey to Robert Ankrom or Albert Davis at any time 
within 18 months before the time alleged in the in- 
formation. Defendant also produced three witnesses to 
impeach the testimony of Albert Davis, each of whom tes- 
tified that on a certain day in a saloon conducted by one 
Hunker, while drinking with the defendant Nixon, and at 
his expense, Albert Davis said, in substance, that he 
never bought any whiskey of the defendant. Davis, how- 
ever, denied that he had ever made such a statement. 

The foregoing is the substance of the evidence on which 
the case was submitted to the jury. The probative effect 
of this evidence was a question for the jury, and, notwith- 
standing the witnesses for the state avoided stating iu 
clear and direct language that they knew the liquor that 
they purchased of the defendant was whiskey, still the 
jury, taking into consideration their reluctance to testify 
against one who had thus favored them, might well have 
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concluded that the liquor was what one of the witnesses 
said seemed to be a poor quality of whiskey. In any event, 
in the light of this testimony, it cannot be said that the 
liquor was not intoxicating. We are therefore of opinion 
that the evidence was sufficient to sustain the verdict, and 
we would be invading the province of the jury to hold 
otherwise. White v. State, 88 Neb. 177. 

Defendant also contends that the court erred in giving 
and refusing instructions. By the third instruction the 
court charged the jury that “the law of Nebraska provides 
that all persons who shall sell any spirituous liquors or 
any intoxicating drinks without first having obtained a 
license for selling such liquors shall be deemed guilty of a 
misdemeanor.” It is argued that this instruction is er- 
roneous because under its direction the jury could convict 
for the sale of spirituons liquors or any intoxicating drink. 
We think this instruction contains a fair statement of the 
law, a8 we understand it, and the district court did not 
err in giving it. 

By the fourth instruction the court charged the jury as 
follows: “You are instructed that it is not necessary that 
any witness testify positively as to the particular name of 
the liquor. It is sufficient, if you are satisfied from all 
the facts and circumstances in evidence that the liquor so 
sold, if any, was intoxicating liquor of the kind generally 
known as whiskey. The name or lack of name given to 
such liquor is not material, if the kind and character of 
such liquor is shown by the evidence to be as alleged in 
the information.” We think this instruction is correct, 
and is fairly within the rule announced in White v. State, 
supra. 

At the request of the state, the court instructed the 
jury that the beverage commonly known as whiskey is an 
intoxicating liquor, and, if you believe from the evidence 
beyond a reasonable doubt that the defendant sold whiskey 
as charged in the information, your verdict should be 
guilty. The jury were also told in the same instruction 
that it was not necessary for the state to prove the com- 
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ponent parts of the beverage alleged to have been sold, or 
make a chemical analysis of the same; that it was sufficient 
if they were satisfied from the evidence beyond a reason- 
able doubt that the defendant sold the beverage commonly 
ealled and generally known as whiskey as charged in the 
information, and that the beverage so sold was intoxicat- 
ing. From an examination of the authorities, both in this 
and other jurisdictions, we are satisfied that this instruc- 
tion is without error. 

Complaint is made because the court refused to instruct 
the jury that a conviction could not be had upon mere 
suspicion, however strong. An examination of the in- 
structions given by the court upon his own motion, and 
the one requested by the defendant and given by the court, 
in which it was clearly stated that it was incuinbent upon 
the state to prove beyond a reasonable doubt all the ma- 
terial allegations of any or all counts of the information; 
that the material allegations of the counts of the informa- 
tion are that the beverages charged as sold are whiskey; 
that they were sold, if at all, to the persons named in the 
information, and that any or all of the sales, if made, were 
made within 18 months next preceding the commencement 
of this prosecution (June 15, 1911); that the charge in 
the information that the sales were made without a license 
is material—obviated any necessity for instructing the 
jury that they could not convict the defendant upon mere 
suspicion. As we view the record, the case was fairly 
tried, and the instructions are without error. 

Finally, it is contended that the court erred in permit- 
ting the state to introduce in evidence the federal liqnor 
license issued to the defendant, because it had been ob- 
tained by the state by stealth. In Younger v. State, 80 
Neb. 201, objection was made to the introduction of de- 
fendant’s shoes, upon the ground that they were taken 
from him by force, and it was held that, where matters 
are offered in evidence on the trial of the case which are 
pertinent to the issue, they should be admitted, and the 
court will not take notice of how they are obtained. To 
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the same effect are Geiger v. State, 6 Neb. 545; Russell v. 
State, 66 Neb. 497; Williams v. State, 100 Ga. 511, 39 L. 
R. A. 269; 1 Bishop, New Criminal Procedure (4th ed.), 
secs. 210-212. As defendant cites no authority in support 
of this contention, and in view of the authorities above 
mentioned, we are of opinion that the receiving of the 
federal license in evidence presents no ground for a re- 
versal of the judgment. 

The evidence clearly shows that the defendant, in the 
back room of his store, in Barada, Richardson county, 
Nebraska, at or about the time charged in the information, 
sold intoxicating liquors, which the witnesses say looked 
and tasted like whiskey, to the persons charged in the 
information. It was admitted that he had no license to 
‘.make such sales, therefore the jaderoens of the district 
court should be, ‘and is, 

AFFIRMED, 


E:NTHRPRISE IRRIGATION DISTRICT ET AL., APPELLEES, V. TRI- 
Statp LAND COMPANY ET AL, APPELLANTS. 


Fitep Ootoser 18, 1912. No. 17,522. 


1. Waters: IRRIGATION: APPROPRIATION OF WATER. Before the 1911 
amendment to section 18, ch. 69, laws 1895, and under the Irri- 
gation act of 1889 (laws 1889, ch. 68), one who has constructed a 
canal for the purpose of carrying water for hire to be used upon | 
the lands of others, and is ready and willing to furnish the 
water to such landowners as will take it, has made the only 
application of water to a beneficial use that he can make, and 
his right to an appropriation continues as a developing right until 
all lands along the canal for which the water was originally 
appropriated use the same; provided, formerly, that the water 
be applied to the land within a reasonable time, and, now, within 
the time limited by statute. 


2. Statutes: IRnicaATION AcT: CONSTITUTIONALITY. The constitution- 
ality of the irrigation act of 1895 and of -the provisions thereof 
creating the state board of irrigation and conferring on the board 
the right to determine priorities, reaffirmed—following Oramford 
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Co. v. Hathaway, 60 Neb. 754, 61 Neb. 317, 67 Neb. 325, and 
McOook Irrigation € Water Power Co. v. Orews, 70 Neb. 116. 


3. Due Process or LAw. Where a statute authorizes 
@ proceeding under the police power of the state affecting prop- 
erty rights, and does not expressly provide for notice to be given 
to the property owner, the right to notice is implied, and where a 
proper notice has been given, under a procedure authorized by 
the legislature, and the party interested has appeared, he has 
not been deprived of any of his rights without due process of 


law. 


4, : : . The legislature has power to delegate the 
duty of formulating rules of procedure before the state board 
of irrigation, and the fact that the method of procedure is not 
embodied in the statute does not render due process lacking in 
the proceedings of the board. 


6. Waters: IRRIGATION: APPROPRIATION OF WATER: PBIORITIES. In 
determining nrinrities of ennronriation undor the act of 1650, ihe 
transcripts of posted and recorded notices transmitted by the 
county clerk to the state board of irrigation constitute the 
“claims” for adjudication. 


: IsSUANCE oF CERTIFICATE: LIMITATIONS. 
The limitation of 30 days within which to issue a certificate by 
the board of irrigation, under section 21 of the 1895 act, is merely 
directory. Such certificate does not constitute the adjudication, 
but ig merely evidence thereof. 


6. 


. 
. 


Power or State Boarp oF IrgieaTion, In 
determining priorities under sections 15-27 of the act of 1895, the 
board of irrigation, although it might recognize and determine 
existing conditions and limitations, was without power to im- 
Pose new. 


ABANDONMENT. Under the facts set forth 
in the opinion, held, that the right of the Tri-State Land Com- 
pany to an appropriation, as successor in interest of the Farm- 
ers Canal Company and Roberts Walker, was not lost by lack 
of diligence, nonuser or abandonment. 


9. $ Ys : Notice oF CLtatm: Recorp. The posting 
and recording of notices of “claims” to the waters of the state, 
under the laws of 1889, ch. 68, held to be a public record, of 
which all parties interested were bound to take notice, and with 
knowledge of which they were chargeable. 


: : Estoppen. After it had been adjudged 
that Roberts Walker had a valid appropriation to 1,142 8-7 cubic 
feet of water per second of time from the North Platte river, 


10, 
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with priority dating from September 16, 1887, the Tri-State 
Land Company purchased all his rights in the appropriation and 
canal. It immediately began the expenditure of large sums of 
money in the enlargement and completion of the canal, and 
earried the same forward with diligence from year to year until 
it had expended nearly $2,000,000. In 1906 it applied to and re- 
ceived Jeave from the state board of irrigation to construct a 
needle dam in the river for the purpose of conducting water 
into its headgate, and thereafter erected the same at large ex- 
pense. There being insufficient water in the river during the 
months of July, August, and September to supply the amount 
claimed by the Tri-State Land Company and also to supply the 
amount to which the plaintiffs are entitled, plaintiffs began this 
action in 1909 for the purpose of adjudicating priorities of the 
respective water users in the river, and procuring @ decrec that 
their rights are superior to those of the Tri-State Land Company 
exeept as to about 28 second feet, and for an injunction to re- 
strain the use or diversion of more than that quantity of water 
by the defendants. Held, That since the plaintiffs stood by for 
more than four years with full notice and knowledge of the 
“claims” of the defendants to an appropriation of 1,142 6-7 second 
feet, and permitted defendants to expend nearly $2,000,000 with- 
out objection or without notice of their claims to a prior appro- 
priation, and without beginning an action to restrain the diver- 
sion of the water in excess of the amount which they concede 
defendants are entitled to, they are estopped, after the substan- 
tial completion of the canal and works, to maintain this action. 


APPRAL from the district court for Scott’s Bluff county : 
RaLpH W. Hopart, Jupee. Reversed and dismissed, 


C.C. Flansburg and Wright & Duffie, for appellants. 


Morrow & Morrow, Harry N. Haynes, Wilcox & Halli- 
gan, G. J. Hunt and W. W. White, contra. 


Lurron, J. 


This action was begun on August 23, 1909, by the En- 
terprise Irrigation District claiming an appropriation of 
water from the North Platte river, under a claim made 
by the Enterprise Ditch Company in March, 1889, to whose 
rights the plaintiff has succeeded by purchase. ‘A large 
number of other persons and corporations claiming ap- 
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propriations of water from the North Platte river in 
Scoti’s Bluff and Cheyenne counties are made parties de- 
fendant. When the issues were finally made up, it ap- 
peared that plaintiff and each of the defendants except the 
Tri-State Land Company and the Farmers Mutual Canal 
Company were interested in having the prayer of the peti- 
tion granted, and that practically the same relief is sought 
by each of them against two defendants named. There is 
one excepticn to this general statement, which will be here- 
after noted. Throughout the opinion therefore, for con- 
venience, the two latter-named companies will be desig- 
nated as defendants and all the other parties as plaintiffs. 
The state board of irrigation and the secretary of the 
state board will be hereafter termed the state board or the 
sucrelaly, as the case may be. 

The pleadings are exceedingly lengthy and involved, 
therefore no attempt will be made to set them out in detail. 
The cause was tried upon the pleadings and upon an agreed 
stipulation of facts, so that the questions presented are 
practically questions of law. 

The dispute may be summarized thus: The defendants 
claim an appropriation of water to the extent of 1,142 6-7 
cubic feet prior in point of time to an appropriation by 
any of the plaintiffs, and an adjudication in their favor 
by the state board to this extent. The plaintiffs’ claim is 
_ that an appropriation to the extent of more than 28 fect 
never actually vested in the Farmers Canal Company or 
its successors, and that by the actual beneficial use of 
water by the plaintiffs before the water had been put to 
beneficial use by the defendants, and before the canals 
of defendants had been constructed, plaintiffs acquired a 
prior right to all but 28 second feet of the water claimed 
by defendants. They further contend that, if the Farmers 
Canal Company ever acquired an appropriation for the 
full amount, it had lost the same by nonuser. The defend- 
ants assert the validity of their appropriation, that it is 
prior in point of time to that of any of the plaintirfs, and 
deny its loss by nonuser or abandonment. They also plead 
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an estoppel by reason of plaintiffs standing by with knowl- 
edge of their claims for years and allowing them to ex- 
pend vast sums of money in the carrying out of their en- 
terprise, without notice of any hostile or adverse claim of 
superior right until after the works were practically 
completed. At the close of the trial the court found for 
each and all of the plaintiffs and cross-petitioners, except 
the Mitchell Irrigation District, and rendered a decree 
which ascertained and adjudged the respective appropria- 
tions to which the parties were entitled and established 
their respective priorities, without reference to the action 
of the state board in 1896 und 1897. The Tri-State Land 
Company and the Farmers Mutual Canal Company were 
adjudged to have an appropriation of 28.57 cubic feet per 
second only, instead of 1,142 6-7 second feet as claimed, 
with priority dating from September 16, 1887. As to any 
excess over this amount, if an appropriation was ever 
acquired, it had become lost by a failure to apply the same 
to a beneficial use for a continuous period of more than 
ten years. As to the Mitchell Irrigation District, the cour! 
found that, because its canal heads in the state of Wyom- 
ing and the water is diverted into it in that state, the court 
had no jurisdiction of the subject matter of its cross-peti- 
tion, and the same was dismissed. 

Much abbreviated, but preserving those facts we con- 
sider material to the controversy, the stipulation of facts 
upon which the case was submitted shows that the lands 
are in the valley of the North Platte river, and that the 
amount of water flowing in the bed varies greatly at diff- 
erent times in the year. During April, May and June the 
amount usually has been sufficient to supply all water 
necessary for irrigation to the canals thus far constructed. 
There are no tributaries between the headgate of defend- 
ants’ canal and the headgate of the canals of any of the 
plaintiffs. If no water were diverted at defendants’ head- 
gate, the quantity of water flowing would not be materially 
increased or diminished when it reached the headgate of 
the lowest canal, belonging to a party to this suit. On the 
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16th of September, 1887, the Farmers Canal Company, a 
corporation, posted a notice at the proposed point of 
diversion of its intention to divert from the North Platte 
river for the purpose of irrigation a quantity of water 
sufficient to fill a canal 40 feet wide on the bottom and 
carry water to a depth of 4 feet, and on the same day 
notice was duly filed and recorded in the office of the 
county clerk of Cheyenne county which at that time in- 
cluded the territory now embraced in Scott’s Bluff county. 
In March, 1888, the Farmers Canal Company commenced 
the construction of the canal, and continued work on it 
until about the year 1890, at which time it was constructed 
a distance of about 10 miles. The ditch was then about 12 
feet wide on the bottom just below the headgate. The first 
mile was about 6 feet deep, and was capable of carrying 
water to a depth of 2 feet. There were not more than 
1,500 acres susceptible of irrigation from the canal as 
then constructed, and the capacity of the canal was not 
sufficient to carry water for more than 1,000 to 1,200 acres 
of land. On November 17, 1890, this company posted at 
the headgate, and filed for record in the office of the county 
clerk of Scott’s Bluff county, a notice of its intention to 
divert water, in addition to its former claim, to the amount 
of 200,000 miner’s or statutory inches. The notice also 
specified that the canal shall be 80 feet wide on the bottom, 
with a slope of one to one, and a depth of 8.84 feet at 
the point of the diversion, with an average grade of not 
more than 2 feet per mile. In 1891 the canal company 
issued bonds secured by mortgage upon all its property, 
and sold about $80,000 worth. In the spring of 1892 it 
resumed work on the canal with the proceeds of the sale, 
constructed a substantial headgate costing about $8,000, 
and excavated the canal to a width of about 100 feet toa 
point 500 feet below the headgate, and from there to a 
point about 4,000 feet below to a width of 60 feet on the 
bottom, and from there to a point about 19 miles below to 
a width of 30 feet on the bottom, and water was conducted 
from the river therein. The canal as constructed was 
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capable of carrying water to a depth of 6 feet, and was of 
sufficient capacity to irrigate 30,000 acres of land, Twenty- 
five miles of the canal from a point below the 19 miles 
mentioned had been opened up at various places to the 
full width, and nearly one-quarter of the work thereon 
had been performed in detached sections, but had not been 
connected up with the 19 miles above. All this work was 
accomplished by June 1, 1893, at a total expenditure of 
about $96,000, when the company ceased work on the 
canal because of inability to procure funds, except that 
it kept one team employed which continued excavation 
work until October, 1895. From that time the Farmers 
©anal Company did no further work upon the canal. As 
then constructed there were 5,661.5 acres of land sus- 
ceptible of irrigation from the canal, and other lands 
lying under the Enterprise and Ramshorn ditches to the 
amount of 2,540 acres which were also susceptible of ir- 
rigation from this canal, had not the Enterprise and Rams- 
horn ditches been built to irrigate such lands. Prior to 
1897 not more than 500 acres had been irrigated annually 
from the canal; prior to 1907 not more than 2,000 acres; 
in 1907, 5,000 acres; in 1908, 7,000 acres; in 1909, 10,000 
acres; and in 1910, 20,000 acres of land were irrigated 
from the canal. In 1897 and 1898 work was done by the 
company and users of water with its consent in repairing 
the canal and protecting its banks and headgate. After 
work ceased, the company endeavored to sell its bonds and 
to exchange bonds with different contractors for the pur- 
pose of building a canal, which negotiations continued 
until after the mortgage upon the property was foreclosed. 

The stipulation sets out with much particularity that, 
at various dates in a period extending from January 14, 
1888, until the 1895 act took effect, the other plaintiffs or 
their grantors, except the Steamboat Ditch Company and 
the Gering Irrigation District, each posted notices and 
duly filed and recorded the same, claiming various amounts 
of water from the river, and that each constructed canals 
and appropriated the amounts of water it now claims in 
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the petition and cross-petitions. The Steamboat Ditch 
Company made application to the state board under the 
1895 act on October 22, 1895, and the Gering Irrigation 
District on March 15, 1897, for permits to appropriate 
water. Permits were granted, their canals were con- 
structed, proofs filed with the state board as to each of 
said claims, and a certificate was issued to the Gering 
Irrigation District, the priority dating from March 5, 
1897. In May, 1895, the county clerks of the two counties 
in which the lands irrigated lie made transcripts of the 
notices of appropriation on file in their respective offices 
and transmitted them to the secretary of the state board 
in whose office they were filed on May 31, 1895. After 
the transcript was filed the secretary sent to each of the 
claimants named in the notices a blank claim to be filled 
out. ‘A copy of this blank is attached to the stipulation. 
This blank is in form an affidavit, and sets forth the name 
of the claimant; the purpose for which water is claimed; 
the name adopted for the ditch; the source of the appro- 
priation; its amount; the location of the headgate; the 
length of the ditch; the sections of land through which 
the canal passes; together with a plat showing the same; 
the portions of the canal completed or not completed; the 
dimensions of the uncompleted portions; total excavation; 
length of fluming required; material removed and fluming 
completed; estimated cost; expenditure thus far incurred; 
land to be irrigated ; time of beginning work; when works 
were or will be completed; whether claims are made on ac- 
count of application of the water to a beneficial use with- 
out objection or by posting notice and filing the same; 
when water was or will be turned into the ditch; acres 
actually irrigated and estimated to be irrigated; and the 
relation which the affiant bears to the ditch, canal or 
other work. 

On August 20, 1895, the state board adopted resolutions 
providing and establishing at large and in detail the pro. 
cedure and practice of the board in ascertaining and ad- 
judicating water rights already vested, and for the con- 
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sideration of new applications for the use of water. It 
also provided for practice and procedure in case of the 
contest of claims. These rules provided for notice, and for 
hearings, rehearings, and appeals. Prior to June 5, 1896, 
the rules adopted by the state board were printed in full in 
pamphlet form, and, as so established and published, were 
accepted by the state board and its secretary in matters 
of procedure thereafter. On the 5th of June, 1896, the 
secretary mailed a notice with a copy of the rules to each 
and all of the parties to this suit or their predecessors in 
interest. This notice was as follows: “Office of State 
Board of Irrigation. Lincoln, Nebr., June 5, 1896. Notice. 
Notice is hereby given that the hearing in the matter of 
adjudicating rights to the use of water claimed prior to 
April 4, 1895, within the water-shed of the North Platte 
and Platte rivers, will be held for the several counties 
therein, by an officer of the state board of irrigation at the 
places and upon the dates indicated, as follows: (Omit- 
ting other counties.) For Cheyenne and Banner counties, 
. in Bayard, on Tuesday and Wednesday, July 14 and 15, 
1896. For Scott’s Bluff and Sioux counties, in Gering, 
on Friday, July 17, 1896, at office of O. W. Gardner. 
Claimants are expected to attend at hearings for their 
respective counties in order to furnish to the officer pre- 
siding at said hearing the necessary proofs, if any be re- 
quired, to sustain their claims; otherwise said claims will 
be dismissed. State Board of Irrigation. W. R. Akers, 
State Engineer, Secretary.” This was the only notice 
forwarded by the board or its secretary to any of the par- 
ties to this action. On and prior to the 17th day of July, 
1895, the owners of the Brown’s Creek, Chimney Rock. 
Castle Rock, and Alliance ditches procured to be filled out, 
verified and filed with the secretary, by some of the offi- 
cers of their respective companies, the blank forms sent 
out by the secretary. On July 14 and 15 the secretary at 
Bayard, Nebraska, made inquiries and took evidence as 
to the claims of the owners of Chimney Rock, Nine Mile, 
12 
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Alliance and Logan canals, and the claim of the Belinont 
canal was subinitted on the record, without evidence. On 
July 17 the secretary nade inquiries and took evidence at 
the office of O. W. Gardner, in Gering, Nebraska, in refer- 
ence to the claims of Yorick Nichols and Carrol Nichols 
and the owners of the Enterprise, Castle Rock, Minatare, 
Central and Farmers canals. No contest was made as to 
any of the claims. The evidence was reduced to writing 
and made a matter of record in the office of the secretary. 

The stipulation then sets out the evidence offered in be- 
half of the Farmers Canal Company. This shows, in ad- 
dition to the facts already stipulated, that the cash in- 
vestment was something over $100,000, and that the canal 
was designed to irrigate 80,000 acres; that the canal did 
not strike the large bodies of land until the lower end, and 
that the company expected to resume work in the near 
future and were still negotiating in order to procure 
money. At this time the secretary allowed the company 
30 days in which to file a claim setting out specifically the 
lands they expected to water. No other hearing with refer- 
ence to the above claims or either of them was ever applied 
for, ordered, or held, except that the Steamboat, Castle 
Rock, Belmont and Alliance ditches had rehearings on 
their respective applications subsequent to April 7, 1897. 
without notice to other claimants. The Farmers Canal 
Company, through an officer, filled out the blank claim 
affidavit, and filed the same on September 19, 1896, claim- 
ing 1,142 6-7 cubic feet per second of time, with priority 
from September 16, 1887. On January 7, 1897, the secre- 
tary rendered an opinion on the claim of the Farmers 
Canal Company, made the saine a matter of record in his 
office, and forwarded a copy to the company, but no copy 
or notice of the opinion was sent or given to any of the 
other claimants for water. On the same day the secretary 
filed written opinions allowing the claims of the Enter- 
prise, Minatare, Castle Rock and Central ditches, and at 
various dates from January 8, 1897, to January 28, 1897, 
opinions were filed allowing the claims of the Nine Mile, 
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Winter’s Creek, Ramshorn and Brown’s Creek ditches and 
adjudicating their respective priorities. On April 7, 1897, 
-the state board, without notice other than may be im- 
puted by law, caused a resolntion to be entered upon its 
record affirming the findings of the secretary as to the 
claims of these parties, except Castle Rock, which was 
finally approved on September 22, 1897. None of the 
claimants were notified within 30 days of the adoption of 
this resolution, none of the plaintiffs acquired any knowl- 
edge or information concerning the same for several years 
after the adoption thereof. At various dates in August 
and September, 1898, other written opinions were filed as 
to the claims of the Belmont, Alliance and Chimney Rock 
Ditch companies, and on January 2, 1897, these opinions 
were affirmed by resolution as in the former claims. None 
of the opinions or resolutions, and no certificates as to 
priorities, nor any other information with reference to 
claims was ever transmitted to the county clerk of the re- 
spective counties, nor were any of such documents ever 
filed or recorded, except the opinion with reference to the 
claim of the Farmers Canal Company which was filed and 
recorded in the office of the county clerk of Scott’s Bluff 
county on the 27th of December, 1905. 

The stipulation then sets forth at length the default of 
the Farmers Canal Company upon its bonds; the fore- 
closure of the trust deed; and the purchase at the fore. 
closure sale of all the property of the company by Roberts 
Walker on December 238, 1901. It also recites the filing of 
aun application in the office of the secretary on April 14, 
1902, by one William Frank to appropriate water for a 
canal to be built along substantially the same line; the 
filing of protests by that company; intervention by the 
Farmers Irrigation District (which had also filed an ap- 
plication in June, 1902, for water to cover a part of the 
same territory); that a hearing was had, and the ap- 
plications denied; that appeal was taken to the district 
court, which reversed the board, and that on appeal to the 
supreme court of the state of Nebraska its decision was 
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affirmed. It is also shown that by the final judgment of 
the district court the findings of the state board, “in so 
far as it finds the said Roberts Walker as the successor in 
interest of the Farmers Canal Company entitled to an 
amount of water from the North Platte river not to ex. 
ceed 1,142 6-7 cubic feet per second of time, are hereby 
ratified and affirmed.” 

In 1904 the Tri-State Land Company was organized, and 
in February, 1904, it entered into an agreement with 
Roberts Walker for the purchase of the property con- 
veved to him under the decree of foreclosure, by which 
agreement $60,000 was to be paid to him for the property 
in the event that the adjudication of the state board should 
be confirmed by the supreme court, and $21,000 should be 
paid for the property if the judgment of the district court 
in the Frank case should be affirmed. After the judgment 
of the supreme court it received deeds and conveyances 
from Roberts Walker and from the Farmers Canal Com- 
pany to the property. In August, 1905, the Tri-State 
Company began the reconstruction and enlargement of the 
canal, and also began to excavate, reconstruct and en- 
large that portion of the canal lying below the 19-mile 
portion through which water had been theretofore con- 
ducted. In 1905 it expended in resurvey, reconstruction, 
machinery, tools and labor, $133,066.46; in 1906 and 1907 
work was prosecnted so that in the spring of 1907 the 
canal was constructed full size to a distance of 40 miles 
below the headgate. In September, 1906, application was 
made to the state board for leave to construct a needle 
dam across the river, which was granted in October, 1906, 
work begun, and $8,000 expended thereon. Jn that year 
the company expended in enlargement, construction, deep- 
ening and widening, $499,491.87; in 1907 the amount ex- 
pended on dams, waste way, construction, etc., amounted 
to $323,386.87, and the canal at the close of that year was 
completed for 60 miles and was capable of irrigating 
60,000 acres of land. In 1908, $52,410.67 was expended, 
and in 1909 $464,535.18 was expended, and at the 
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close of that year the canal was capable of irrigat- 
ing all of the land described in the opinion of the 
secretary and the claim of the Fariners Canal Company. 
The amount expended in 1910 is also set forth, but this we 
deem immaterial under the issues. Before this action was 
begun the Tri-State Land Company sold and conveyed to 
the Farmers Mutual Canal Company all of its property, 
taking in payment therefor the stock of said latter com- 
pany. It now controls a majority of the stock, but has 
sold parties under its canal some 25,000 shares. 

The average flow of the North Platte river during the 
last half of July and in August, September and Octoher, 
at or near the headgate of the canal of the Tri-State Com- 
pany, does not exceed 800 second feet, and frequently 
runs as low as 300 second feet; that in those months in 
1910 the Tri-State Company diverted from 300 to 400 
second feet, and during portions of the time this diversion 
exceeded all the water flowing in the bed of the river at 
that point; that, while the Tri-State was diverting all the 
water flowing in the river at its headgate, water had come 
to. the surface below and was flowing in the river so that 
some of the plaintiffs received a specified part of the 
water they were entitled to. In July, 1910, the state board 
caused the headgates of the canals of all the parties to 
this action except the Tri-State Company to be closed, in 
‘ order to allow the water to flow to an alleged prior ap- 
propriator whose canal is located near North Platte. Ne- 
braska. Because of the rendition of the opinion on the 
claim of the Farmers Canal Company and the resolution 
of the state board, said board refused to close the head- 
gate on the canal of the Tri-State, and the board claims 
that the Tri-State has a prior right to any of the parties 
to this action to divert 1,142 6-7 second fect as needed; 
that, unless restrained, the Tri-State Company will, under 
the direction and permission of the state board, divert the 
full amount of water claimed by it, even though the di- 
version consumes all the water flowing in the river. The 
irrigated lands have been used for the raising of diversi- 
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fied crops, but certain crops require irrigation during July, 
August and September; that the crops which require ir- 
vigation during these months are most profitable and re- 
munerative; that, in case any of the lands under the 
ditches do not receive water during these months, the 
owners will be compelled to raise less remuuerative crops, 
or will be compelled to procure reservoir water at an 
added expense. This terminates the stipulation of facts. 

The questions involved in this ‘case are of the deepest 
importance, not only to the parties actually before the 
court, but to every owner of irrigated land in the state of 
Nebraska, since the plaintiffs challenge all right and an- 
thority of the state board to adjudicate priorities of ap- 
propriation under the act of 1895. If this contention he 
Upheld, then more tau 1,060 adjudications of prior claims 
which have been made by that board since the time of its 
first organization until today, a period of over 16 years, 
are absolutely void. Moreover, whatever the conclusion 
of the court may be, it is almost inevitable under the 
peculiar ‘circumstances of the case that one party or the 
other will suffer serious loss. It is, therefore, with a deep 
sense of responsibility and a keen appreciation of the 
serious results, not only to the parties before the court, 
but to a vast number of water nsers in the state of Ne- 
braska, that we approach the consideration of the ques- 
tions involved. 

The appellants contend, first, that the district court had 
no jurisdiction to establish priorities, that being exclu- 
sively for the state board; second, that the rights of the 
defendants were fixed and determined by the state board 
in the Frank case as affirmed by the supreme court, and 
that any attack thereon in a collateral proceeding can be 
of no avail; third, that there was no forfeiture; fourth, 
that by their own conduct the plaintiffs are estopped to 
assert any right as against the defendants’ claim. 

On the other hand, plaintiffs contend that defendants 
neyer acquired an appropriation for more than the amount 
of water allowed by the district court, for the reason that, 
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although the preliminary steps—the posting and record- 
ing of notice—were taken and the intention to apply 
water for beneficial use existed, yet the work was not 
prosecuted to completion with diligence, and water in 
excess of the amount allowed was not conducted to the 
place of intended use and applied within a reasonable 
time. It is also contended that the Farmers Canal Com- 
pany had no vested appropriation at the time the irriga- 
tion act of 1889 was passed. 

With reference to the claimed adjudication by the state 
board, it is argued, first, that that board never made a 
final adjudication or an adjudication intended to be final; 
secoud, that the hoard does not possess power or jurisdic- 
tion to enter an order or decree conclusively establishing 
vights acquired prior to the act of 1895, for the reasons 
that the entry of such an order would require the exercise 
of purely judicial powers, which such board does not and 
cannot possess, and, further, that if it is possessed of 
judicial powers the method provided by the statute for ad- 
judicating such rights does not constitute due process of 
law; third, that the manner in which the board proceeded 
did not constitute due process of law, and its proceedings 
so far as they purport to be conclusive adjudications are 
absolutely void. It is also contended that the opinion in 
the Farmers Canal Company claim is void because it at- 
tempted to award au appropriation in excess of the claim 
made. The plaintiffs also deny that this proceeding is a 
collateral attack upon the adjudication of the board, and 
maintain that this is a direct attack upon an order made 
in excess of jurisdiction, and that the proceedings of the 
board were erroneous to the extent that it would be un- 
couscionable to permit them to stand. It is further con- 
tended that, if any appropriation in excess of 28 second 
feet of water was ever acquired by the defendants, the 
same has been lost and forfeited by nonuser. And, as to 
the claim of estoppel, it is argued that the mere fact that 
plaintiffs remained silent and did not assert any hostile 
claim is entirely insufficient to constitute an estoppel. It 
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is also maintained that the opinion of the state board in 
the Farmers Canal Company claim did not purport to 
adjudicate a vested and completed appropriation for any 
definite quantity of water, and that the right of that com- 
pany was limited by the opinion to water acquired for such 
lands as should be irrigated prior to September 1, 1905; 
that the limitation of the appropriation, if construed to 
be in excess of the jurisdiction of the board, if excised 
from the opinion, radically reconstructs it and would ren- 
der it either void or make it reach a result contrary to what 
was intended and declared; that, if construed as an at- 
tempt to adjudicate and perfect an appropriation of more 
than 7.15 second feet, such excess is unsupported by any 
recorded statement of claim or evidence, and was beyond 
the jurisdiction of the board; that, if it be assumed that 
the adjudication was valid, then the nonuser of any water 
in excess of 28.57 second feet, together with the use dur. 
ing ten years by the other parties of all water in the river 
during low stages, has occasioned by prescription a loss 
to defendants and a corresponding gain to plaintiffs in the 
order of their priority. 

Much of the argument in behalf of some of the plain- 
tiffs discusses the question as to what constitutes an ap- 
propriation, and it is maintained with much force that 
there can be no valid and vested appropriation until the 
water diverted has been actually applied to a beneficial 
use. Many decisions of the courts of Colorado and other 
states are cited to uphold this contention. A different view 
is taken in the brief of counsel appearing for the Belmont 
Company and Alliance Irrigation District. Quoting and 
construing the statutes of 1889, he says: “The legislature 
never meant to encourage any one to invest their money 
in an enterprise, supposedly for a public good, and then 
to take away from him or them their appropriation simply 
because the landowner did not take the water within a 
specified time. That was a provision of subsequent legis- 
lation. The principle of the application of water to land ~ 
before the absolute vesting of the appropriation was not 
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of the essence of the act. * * * There is nothing in the 
act that in anywise indicates that water must be applied 
to land in order to make the appropriation absolute. The 
act provides that, within a certain time after the posting 
of the notice, actual work of construction must be begun 
and in good faith carriéd forward to completion, and that 
by ‘completion’ is meant conducting the water to the place 
of intended use—-to such place on the line of the canal as 
the landowner desires to receive it into and carry it 
through his laterals. * * * The act of 1895 (section 28) 
speaks of the application of water to a beneficial use, or 
for beneficial purposes, but the act of 1889 nowhere does. 
After a canal was constructed under the prior act, there- 
fore, and the water conducted through the same, if the 
owner at all times stood ready and willing to carry water 
for such landowners as would take it, he made all and the 
only application that he could make, and all that the act 
expected him to make, and his right to his appropriation 
continued as a developing right until all lands under the 
canal were using water, and thereupon ripened into a 
complete appropriation.” Counsel for other plaintiffs also 
concedes that “in some states, by statute, an appropriation 
is treated as effected when all the works are completed, 
the water is available for use, and there are lands reached 
by the system ready to be tilled by its occupants. In other 
states, by statute, the appropriation is not deemed com- 
plete until the beneficial use of water occurs. Such was 
the rule prior to legislation.” See, also, sections 8-10, ch. 
68, laws 1889, defining appropriation and completion of 
work. This subject is also considered to some extent in 
the monographic note to Nevada Ditch Co. v. Bennett, 60 
Am. St. Rep. 777, 816 (30 Or. 59), where the commentator 
says: “The appropriation of water for sale to others is 
authorized by the statutes of the states in which it is valu- 
able for that purpose, and, in many instances, the chief, 
and even the sole, object of an appropriator is not that of 
any use by him in and upon his own lands or mines, ‘but 
the sale of the water to others who have mines to be worked 
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or lands to be irrigated. In cases of appropriation for the 
purpose of supplying water to others, we do not understand 
how it can be said that the use of the water is an esseutial 
element of its appropriation. If the intended appropriator 
constructs the works and appliances necessary for the di- 
version of the water and the carrying of it to points where 
its use is desirable and profitable, and has actually carvied 
it there, or is ready and willing to do so, and offers it to 
all persons who are willing to pay for its use, we appre- 
hend that his appropriation is complete, though the per- 
sons to whom it is thus offered refuse to receive or use it. 
They certainly cannot thus defeat the rights of the di- 
verter.” What the rights of the canal owner or of subse- 
quent takers may be in such case it is unnecessary here to 
consider, A discussion as tu tis point may be found in 
Sowards v. Meagher, 37 Utah, 212, 108 Pac. 1112. This 
court has repeatedly said that a canal company is to a 
certain extent a public service corporation; that it does 
not own the water that it carries, but acquires by appro- 
priation the right to divert the same and to charge a 
reasonable fee for the carriage of the same to the lands 
upon which it was designed to be used. Paston & Hershey 
rT. 0. & 1. Co. v. Farmers & Merchants I. & L. Co., 45 Neb. 
884; Castle Rock T. C.& W. P. Co. v. Jurisch, 67 Neb. 377; 
McCook JTrrigation & W. P. Co. v, Crews, 10 Neb. 115. 
Without further discussion, we are content to adopt the 
views as to what constitutes an appropriation under the 
act of 1889 thus stated by counsel, so far as relates to 
appropriation by a canal owner who is a carrier of water 
to be applied to a beneficial use upon land owned by others, 
with the reservation, however, that the water, formerly, 
must have been applied within a reasonable time in order 
to retain the first right to take it from the river, and, now, . 
it must be applied within the time limited by the statute. 
Comp. St. 1911, ch. 93a, art. IT, sec. 18. 

One of the principal questions argued in the case is 
with respect to the validity and effect of the proceedings 
of the state board when it undertook to adjudicate priori- 
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ties under the command of section 16, ch. 69, laws 1895 
(Ann. St. 1909, sec. 6795). We deem it unnecessary here 
to set out at length the provisions of the statute with refer. 
ence to the adjudication of priorities, or the order which 
was made upon the claim of the Farmers Canal Company 
by the state board. These are all set out at length in the 
opinion in larmers Canal Co. v. Frank, 72 Neb, 186. In 
that case it was held: “The powers of the state board of 
irrigation exercised under section 16, art. II, ch. 93a of 
the irrigation act of 1895, are quasi-judicial in their na- 
ture, and an adjudication by it of a right of priority of 
appropriation of water made before taking effect of the 
act of 1895, after proper notice, is final, unless appealed 
from, and cannot be collaterally attacked.” That case was 
an appeal from an order of the board refusing two appli: 
cations for appropriations on the ground that appropria- 
tions already were in existence for the same lands. The 
court decided in effect that, in a matter properly before 
it, the board had allowed an appropriation as claimed, 
and that it was concluded by its own prior order and ad- 
judication. We are asked by the plaintiff to reexamine 
this doctrine, which it is earnestly contended is entirely 
erroneous and is based upon a misconception of the pow- 

ers and duties of that board. In view of the fact that only 
a few pages of the briefs in that case were devoted to the 
discussion of this question, and that, as the writer recalls, 
but a short time was spent in oral argument, we have con- 
sidered the learned and exhaustive arguments presented 
at this time and will endeavor to discuss them as suc- 
cinctly as we may. 

It is first contended that the state board does not possess 
power or jurisdiction to enter such an order or decree. It 
is argued that under the constitution the government of 
the state is divided into three distinct departments, the 
legislative, the executive, and judicial, and no person or 
collection of persons being one of these parties shall ex- 
ercise any powers belonging to either of the others, ex- 
cept as heretofore expressly directed or permitted. The 
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same contention was first made in this court in the case 
of Crawford Oo. v. Hathaway, 60 Neb. 754. The case was 
decided on another ground, but on this question, in the 
opinion by Norval, C. J., it is said: “It is conceded by 
appellant that any right it may have in the premises 
arises out of the irrigation act of 1895 (Comp. St. 1897, 
ch, 93a), and that without that act neither the appellant 
nor the numerous cross-petitioners have any right to the 
waters by them sought to be appropriated, unless the act 
of 1877 may have abrogated the common law rights of ri- 
parian owners, a question to which we will advert later. 
Tf this irrigation act of 1895 is valid and constitutional, 
the trial court properly refused to try and determine the 
right of priority between these litigants for the reason that 
the beard of irviguiion provided by that act is thereby 
given exclusive original jurisdiction to try those questions, 
and the same had not been by it heard or in anywise de- 
termined, Appellant admits the truth of this proposition, 
but seeks to avoid it by contending that that portion of 
_ the act which erects a board of irrigation, giving it ex- 
clusive judicial powers, is in derogation of section 1, art. 
VI of the constitution, in that the legislature by said act 
sought to erect a new judicial tribunal in place of one of 
the regularly constituted courts of the state. Without 
deciding that that portion of the act is unconstitutional, 
we will assume its invalidity for the purposes of this case, 
for a enrsory examination of the act will convince any onc 
that the board of irrigation was one of the inducements for 
its passage, and it is so interwoven with the whole act as 
to make it impossible to declare this portion thereof in- 
valid without also effecting the destruction of the remain- 
der of the act.» On motion for rehearing an additional 
opinion was written by Norvan, C. J., 61 Neb. 317. The 
opinion discusses, at length, at pages 325 to 328, inclusive, 
the question as to whether the act is unconstitutional for 
the reason that judicial powers are conferred upon the 
board. The writer, though evidently of the opinion that 
if the p*ovisions with reference to the board fall the whole 
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act would fall with them, and implying, at least, that the 
act is valid, says the court expressly refused to decide 
this question because it “is not involved in the case at 
bar,” and “it. merely decides that, if the act in question is 
valid, plaintiff proceeded in the wrong forum.” And it 
was said that, if unconstitutional with respect to the 
judicial powers of the board, it is void as a whole. -A re- 
hearing was had, and in an opinion prepared by HoLcomr, 
J., the purpose of the act was stated more fully. 67 Neb. 
325. It seems that the action was brought by the plaintiff 
below to have adjudicated the rights of 12 persons to the 
use of water flowing in the White river, and to enjoin 
Hall, a riparian owner, from interfering with the head- 
gates and works connected with an irrigating canal being 
constructed by the plaintiff. The trial court refused to 
try the case on its merits for the reason that the water 
rights of the respective parties had not first been deter- 
mined by the state board of irrigation. This court took a 
different view as to the rights of riparian owners, and the 
judgment was reversed and the cause remanded, with di- 
rections to try the case. The opinion of Judge Houcoms, 
after considering the question at some length, says at page 
867: “Powers of the same general nature and character 
are conferred upon almost every administrative body 
known to the statute, and regarding which it has fre- 
quently been decided are of a quasi-judicial nature, and 
yet such bodies are invariably held to be administrative, 
and to in no way conflict with the constitutional pro- 
visions regarding officers and bodies upon whom judicial 
power may be conferred. The state board of transporta- 
tion, as heretofore organized in this state, the constitu- 
tionality of which has been invariably upheld when at- 
tacked, in all respects, save as to the manner of passing 
the law providing for its creation, is a fair illustration of 
the validity of legislation, of this character.: Numerous 
other boards and offices created by statutes, of an admin- 
istrative character, and yet possessing powers of a quasi- 
judicial nature, might also be referred to if thought to 
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serve any useful purpose. For the reasons given, we are 
of the opinion that the sections of the act in question are 
not obnoxious to the constitution on the objections raised 
by counsel, and that the authority of the board of irriga- 
tion to make the determinations contemplated by the act. 
and the requirement of its approval as a condition to the 
right of appropriation under the provisions of the act, is 
a valid exercise of leglislative power’—citing Farm In- 
vestment Co. v. Carpenter, 9 Wyo. 110. As to this point 
Judge SEDGWiIcK concurred, saying: “Those parts of the 
irrigation act of 1895 which provide for a board of irriga- 
tion, and the adoption of the rule of ownership of water 
by appropriation, are constitutional.” In McCook Irriga- 
tion & W. P. Co. v. Crews, T) Neb. 115, the constitu- 
tionality of the irrigaiion act of 1895 was again chal- 
lenged, but the law was again sustained by the court. 

In the face of these decisions it hardly seems necessary 
to again consider the question, but we have done so, and 
have examined further authorities. It is a matter of com- 
mon knowledge that both in the administration of the 
laws of the United States and of the several states, boards 
or individuals, for the purpose of exercising executive or 
administrative functions, are often compelled to inquire 
into and determine questions requiring the exercise of 
powers judicial in their nature. Some of such determina. 
tions are often, by virtue of the statutes defining the func. 
tions and power of the tribunal, final and decisive, and 
others are made reviewable by appeal to the courts. For 
example, the determination of the general land office with 
respect to controversies over claims to the public lands; 
the action of boards of medical examiners in granting or 
refusing diplomas to persons seeking to practice medicine; 
the determination by boards of county commissioners in 
this state that the formation of a drainage district will be 
conducive to public health, or that the establishment of a 
highway is necessary; the judgment of a commission cre- 
ated by congress to pass upon the validity of private land 
claims in territory ceded to the United States. Number- 
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less other instances may be adduced. Whether reviewable 
by the courts or not, the exercise of such powers by tri- 
bunals of this nature hag seldom been held to be a viola. 
tion of the constitution in this respect. McGehee, Due 
Process of Law, 162, 368; Reetz v. Michigan, 188 U.S. 
505; Gardner v. Bonestell, 180 U. S. 362; Bates & Guild 
Co. v. Payne, 194 U. S. 106; People v. Simon, 176 Tll. 165; 
Farm Investment Co, v. Carpenter, 9 Wyo. 110; State v. 
Thorne, 112 Wis. 81, 55 L. R. A. 956; Gee Wo v. State, 
36 Neb. 241; Lincoln Medical College v. Poynter, 60 Neb. 
228. We are satisfied with the conclusion reached by this 
court in the cases cited, which were followed in Farmers 
Canal Co. v. Frank, 72 Neb. 186, and see no reason to 
change our conclusion in this respect. 

On the point that the action of the board in adjudicat- 
ing priorities does not constitute due process of law for 
the reason that the statute does not specifically provide 
for notice to the parties, we are of opinion that where a 
statute under the police power of the state authorizes a 
proceeding affecting the property rights of any person. 
and does not expressly provide for notice to be given, the 
right to notice is implied, and that where a proper notice 
has been given, under a procedure authorized by the legis- 
lature, and a party has appeared, he has not been deprived 
of any of his rights without due process of law. And this 
is more especially the ease where the proceedings are not 
in the nature of proceedings at law or in equity. The 
constitution and the statute will be construed together as 
one law. Baltimore & O. R. Co. v. Pittsburg, W. & K. Ry 
Co., 17 W. Va. 812, 885; Paulsen v. Portland, 149 U.S. 
30; Kentucky Railroad Tar Cases, 115 U.S, 321, 334. See, 
also, McGehee, Due Process of Law, 82, and cases cited in 
note to Sterritt v. Young, 4 L. R, A. n. s. 169 (14 Wyo. 
146), beginning with page 173. Plaintiffs cite I/ceGavock 
v. City of Omaha, 40 Neb. 64, to sustain their propositioi.. 
Although the writer of the opinion in that case seems to 
think that the authori’’es preponderate in favor of the 
view that notice must be prescribed in a statute in order 
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that it be valid, the court expressly confines the holding tc 
the proposition that, if notice is not given in condemna- 
tion proceedings, the right to bring an action for damages 
is not barred.: This case, therefore, is no authority in sup- 
port of the proposition. 

By the act of 1895 the legislature committed the duty 
of prescribing the method of procedure with respect to 
such adjudications to the state board. That board form- 
ulated rules providing for notice, and allowing for hear. 
ings and appeals. We think the legislature had power 
to delegate this duty to that body, and that the fact that 
the method of procedure was not embodied in the statute 
does not render due process lacking in the proceedings. 

It is contended that the opinion of the secretary was 
void because it was in excess of the claim filed by the com- 
pany. It is assumed by the plaintiffs that the “claim” 
adjudicated by the board was the affidavit filed by the 
Farmers Canal Company, but in this we think they are in 
serious error. The “claim” which the board investigated, 
and which the statute mentions, is “the claim for appro- 
priation now on record” (section 16), and it is as to this 
’ claim, and other claims based upon actual use without 
posting, that “the method of determining the priority and 
amount of appropriations shall be determined by said 
state board.” Moreover, in the 1889 report of the state 
board the method of adjudicating claims is set forth, and 
it is shown that the copies of notices posted and _ filed, 
transmitted by the county clerks, and the claims presented 
to the board by parties who neglected to post notices. but 
who had previous to 1895 appropriated and used water, 
constituted, according to its practice, the claims to be ad- 
judicated. We are of opinion that, even if no blank claim 
affidavit had ever been filed by the company, as in fact 
none was filed until long after the hearing had been had, 
the board would still have had power and jurisdiction to 
determine the validity and priority of claims “now on 
record.” The rules of the board clearly show that the 
affidavit filed by claimants under recorded notices was 


VOL. 92] SEPTEMBER TERM, 1912. 145 


Enterprise Irrigation District v. Tri-State Land Co. 


intended to be taken as evidence, and not as a pleading. 
The opinion shows that “the claim * * * is made by 
virtue of posting three notices of appropriation at the 
proposed point of diversion,” setting forth specifically the 
time of posting and recording each notice. The authori- 
ties cited to sustain the proposition that a judgment in 
excess of the claim made in the petition is void are, there- 
fore, inapplicable, and the finding was not in excess of 
the claim made. In this connection plaintiffs’ counsel say: 
“Tf we assume that the hoard had jurisdiction to hear 
and determine the claim of the Farmers Canal Company 
as against other claimants to the use of water from_said 
river, then we are perfectly willing to concede that, if the 
board made an adjudication that the Farmers Canal Com- 
pany was entitled to an appropriation greater than it was 
possessed of at that time, it would be final, provided that 
said company claimed an appropriation to the extent of 
its allowance by the state board, and other claimants had 
knowledge thereof; but we do not concede that, if a claim- 
ant only asks for an appropriation of 10 cubic feet of 
water, the state board has jurisdiction to grant to him 
1,000 cubic feet of water; or, if he makes application for 
a permit to appropriate or claims an inchoate or incom- 
plete appropriation, that the state board has jurisdiction 
to allow a completed appropriation.” By this concession 
in the brief it would seem that plaintiffs themselves take 
the same view as this court did in the Frank case, since 
by the several notices, which were matters of public record 
of which the plaintiffs were charged with notice, the 
Farmers Canal Company claimed an amount of water 
greatly in excess of the allowance made to it by the 
state board. The fallacy in the argument of plaintiffs’ 
counsel is that the posted and recorded claims, which 
under the statute were the basis and the moving cause for 
the action of the board, are treated as of no force or effect, 
and the claim affidavit subsequently filed is assumed to 
be a pleading by which the authority of the board is 
limited. 
18 
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It is insisted that because the act of 1895 (section 19) 
provides that “when the adjudication of a stream shall 
have been completed it will be the duty of the state board 
to make and cause to be entered of record in its office an 
order determining and establishing the several priorities,” 
etc., the action of: the board upon the claim of the Farmers 
Canal Company was void, for the reason that the adjudi- 
cation on the stream had not been completed when the 
opinion was filed and affirmed. It is shown, however, that 
hearings had been had upon all the claims to the water 
from the North Platte river; that the secretary proceeded 
to examine and render opinions upon each claim; that on 
January 7, 1897, opinions were rendered by him upon the 
claims of the Farmers Canal Company, and others, and 
from tite tu une opinious were rendered on other claims. 
On April 7, 1897, the opinions upon these and other 
claims, from which appeals were not taken, were affirmed 
by resolution of the board. A hearing was had as to the 
claims of several of the plaintiffs, and a subsequent resolu- 
tion adopted on January 2, 1899, affirming the opinions 
rendered on rehearing. It would seem that, while the 
secretary filed his opinion on each claim as soon as he had 
reached a conclusion with regard to its validity and pri- 
ority, the board itself took no action in the matter until 
the investigation was completed, when it affirmed the 
opinions en masse. The fact that rehearings were grauted 
in a few cases could not operate to divest the board of the 
power it possessed and had already exercised. Even if 
the decision was premature, we are inclined to the view 
that it wonld be a mere irregularity, and not a void act. 

Plaintiffs also argue that rule 3 of the board implies 
that the adjudication provided for was not intended to be 
final, because it provides that “the first adjudication of 
the rights of claimants shall be conducted for the purpose 
of determining the validity of claims,” etc. This was what 
was actually done, that is, the validity of the claims, evi- 
denced by the posted and recorded notices claiming water 
in specified quantities with priorities dating from the 
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posting and recording thereof, were actually determined, 
and, when this was done, no further adjudication upon 
this point could be had. It appears also from an examina- 
tion of the entire body of rules that no other hearing or 
adjudication is provided for thereby, except in cases of 
contests or reliearings before the secretary or the board. 
It is also contended that, because no certificate was 
issued within 80 days after the determination of the board, 
its adjudication was not final and there was nothing from 
which any of the parties could have appealed to the dis- 
trict court. The limitation of 30 days in which to issue 
the certificate we think is merely directory. The certificate 
required by the statute does not constitute the adjudica- 
tion, but is merely evidence thereof. S 
Tt is next insisted that the language of the opinions 
themselves shows that they were not intended as final 
adjudications, that the board and its secretary followed 
the practice which seems to have prevailed in the courts 
of Colorado, by which in proceedings to settle water rights 
decrees may be rendered, both final and interlocutory ia 
their nature; final and conclusive as to water which the 
court found had already been applied to a beneficial use, 
and conditional or interlocutory in that they recognized 
and declared the capacity of the canal and the quantity 
of water required for future use and decreed a right to 
. the same, contingent upon the exercise of diligence in 
constructing the ditch and applying the water from the 
same to a beneficial use. It is not improbable that the 
board of irrigation had the Colorado practice in mind. 
There is no statute in this state authorizing sueh condi- 
tional decrees in a proceeding brought before the state 
board to ascertain and adjudicate priorities. The statu- 
tory duty of the board in this connection was to ascertain 
the rights which had become vested before the taking 
effect of the act of 1895 and the extent of such rights. 
Their powers were special and limited, and could not ex- 
ceed the statutory grant. After the taking effect of the 
act of 1895, all water in the streams of the state, the right 
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to appropriate which had not already vested, could only be 
set apart to individuals by obtaining a permit from the 
state board under the manner of procedure specified in 
sections 28 to 31, inclusive, of the act. In so far, there- 
fore, as the board attempted to make a conditional order 
in such a proceeding, its action was unauthorized and nu- 
gatory. But it is contended that the holding in the Frank 
case that the adjudication may be upheld with the wlira 
vires conditions eliminated is erroneous and should he 
set aside. In Shaw v. Kellogg, 170 U. S. 312, the contro- 
versy was one with respect to the title to a large tract of 
land in New Mexico; it being contended it was mineral 
land subject to entry. A congressional grant provided 
that the land should be selected by the grantees, and that 
it should be vacant and nonmineral. The land was settled 
by the claimants, and the selection reported to the land 
department by the surveyor general of New Mexico, whose 
duty it was to make the survey and see that the lands were 
such as the grantees were entitled to select. The land de- 
partment approved the survey, field notes, and plat, and 
noted on its maps that the land had been segregated, but 
the certificate of approval entered upon the plat filed in 
the land department by the surveyor general, under the 
directions of that department, made the approval “subject 
to the conditions and provisions of section 6 of the act of 
congress, approved June 21, 1860.” This is the act making 
the grant and providing that the land shall be “not min- 
eral” in character. The court held that the limitation was 
beyond the power of the land department to impose, and 
that the title was valid and not affected by the limitation, 
saying: “What is the significance of, and what effect can 
be given to, the clause inserted in the certificate of ap- 
proval of the plat that it was subject to the conditions and 
provisions of the act of congress? We are of opinion that 
the insertion of any such stipulation and limitation was 
beyond the power of the land department. Its duty was 
to decide and not to decline to decide, to execute and not 
to refuse to execute the will of congress. It could not deal 
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with the land as an owner and prescribe the conditions 
upon which title might be transferred. It was agent and 
not principal. Congress had made a grant, authorized a 
selection within three years, and directed the surveyor 
genera] to make survey and location, and within the gen- 
eral powers of the land department it was its duty to see 
that such grant was carried into effect and that a full 
title to the proper land was made. Undoubtedly it could 
refuse to approve a location oh the ground that the land 
was mineral. It was its duty to decide the question—a 
duty which it could not avoid or evade. It could not say 
to the locator that it approved the location provided no 
mineral should ever thereafter be discovered, and disap- 
proved it if mineral were discovered; in other words, that 
the locator must take the chances of future discovery of 
minerals. It was a question for its action and its action 
at the time.” See, also, Deffeback v. Hawke, 115 U.S. 392, 
406, where it is said: “The land officers, who are merely 
agents of the law, had no authority to insert in the patent 
any other terms than those of conveyance, with recitals 
showing a compliance with the law and the conditions it 
prescribed.” By a parity of reasoning, the only authority 
which the state board had was to adjudicate the validity 
of the claims filed and determine their priority, under 
sections 15 to 27, inclusive, of the act. This being done, 
its powers and duties in the matter before it were ended, 
and it had no power to impose conditions, no application 
for unappropriated water being before it for consideration. 

Much is said in the plaintiffs’ briefs upon the proposi- 
tion that the powers and duties of the board are adininis- 
trative in character, and the point is sought to be made 
that controversies between rival appropriators are not 
within the scope of its powers and duties. This may be 
granted, and, yet, it cannot help the plaintiffs here. The 
board was authorized under the statute to fix a time for 
determining the claims of all persons to the waters of 
the North Platte river which had become vested prior to 
Aptil, 1895. Notice was given of the time and place of 
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the hearing. All the parties to this suit or their pre- 
decessors in interest appeared. The board examined their 
claims, passed upon their validity, and fixed their priori- 
ties. This was absolutely essential for its own informa- 
tion in order that it might administer and distribute the 
unappropriated waters. By its rules it provided for the 
contest of claims made, and for a hearing upon the same, 
and for appeals from the decision of the secretary and 
board upon such contests.’ No contests being made as to 
the rights of any claimant, and no appeal being taken as . 
_ to the amount and priority of appropriations, the matter 
became settled, so far as the board was concerned, and in 
its future dealings with the waters of the river it was 
bound to follow the adjudications made and distribute the 
same in accordance therewith. The supreme court of 
Wyoming in Ryan v. Tutty, 13 Wyo. 122, 78 Pac. 661, in 
passing upon the statute of that state, which grants pow- 
ers to water commissioners and superintendents to regu- 
late the use of waters by different appropriators according 
to their priorities, and provides that from the decision of 
such officers an appeal lies to the state engineer, and from 
his decision to the circuit court, while holding that a de- 
cision of the commissioner and superintendent as to the 
right or use of water, although not appealed from, is not 
an adjudication conclusive on the courts, say: “But it is 
to be observed that the statute clearly contemplates that 
such official action shall be based upon a record of ad- 
judicated priorities. They (the officers) are not vested 
with arbitrary control, but are required to divide the water 
according to the prior rights of the interested parties. 
* * * Primarily, the commissioner is authorized, when- 
ever legally called upon, and it is his duty, to see that the 
water of a particular stream is diverted in accordance 
with the established priorities, and to prevent any one 
from taking more water than he is entitled to take to the 
injury of others. He is not authorized to determine priori- 
ties. * * * The only object of his inquiry is that he 
may justly and fairly make a temporary distribution of 
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the water in conformity with the adjudicated priorities.” 
(The italics ave ours.) It will be seen, therefore, that 
the question involved here is not decided in that case ad- 
versely to the views of this court, though it is cited by 
plaintiffs as upholding their contention. Boulder & Left 
Hand Ditch Oo. v. Hoover, 48 Colo. 343, 110 Pac. 75. The 
same principle was announced by this court in Farmers 
& Merchants [rrigation Co. v. Cozad Irrigation Co., 65 
Neb. 3. 
In considering whether the appropriation had been lost 
by lack of diligence, by nonuser or abandonment these 
facts must be considered. The stipulation shows that 
prior to June 1, 1893, about $96,000 had becn expended 
upon the canal. It was then of sufficient capacity to ir- 
rigate 30,000 acres of land within a distance of 19 miles 
from the headgate. The 25 miles below the 19 miles men- 
tioned had been opened up at various places to a full 
depth, and nearly one-fourth of the construction work per- 
formed, but had not been connected up with the 19-mile 
section in which water was flowing. The canal was kept in 
repair until in 1898 by the Farmers Canal Company, and 
thereafter by landowners along the canal with the consent 
of that company, until it was taken possession of by the 
Tri-State Land Company. Up to the time of the fore- 
closure of the trust deed the company endeavored to sell 
additional bonds or to exchange them with different con- 
tractors for the purpose of extending and finishing the 
canal. The action to foreclose the trust deed securing the 
bonds was commenced in 1898, on December 23, 1901, the 
property was sold, and the sale was confirmed in February, 
1902. On April 14, 1902, Frank filed his claim, which, 
if allowed, would have destroyed the appropriation except 
for water sufficient to irrigate 5,000 acres. This was fol- 
lowed by the claim and intervention of the Farmers Irri- 
gation District, which, if allowed, would have had the 
same effect. Protests against Frank’s application were 
filed on behalf of Roberts Walker claiming the prior ap- 
propriation. These proceedings before the board and by 
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appeal to the district and supreme courts continued until 
November 18, 1904, when they were terminated by the 
judgment of the district court in pursuance of the man- 
date. This recites: “The findings and jurisdiction of the 
state board of irrigation, in so far as it finds the said 
Roberts Walker as the successor in interest of the Farm- 
ers Canal Company entitled to an amount of water from 
the North Platte river not to exceed 1,142 6-7 cubic feet 
per second of time, is hereby ratified and affirmed.” And 
it was adjudged that Roberts Walker “has appropriated 
and is entitled to divert from the North Platte river for 
irrigation purposes 1,142 6-7 cubic feet of water per second 
of time, and has a yested, subsisting right in and to said 
uppropriation.” The Tri-State Company was organized in 
January, 1904. In February, 1904, it made a contract 
with Roberts Walker to purchase the Canal Company’s 
property, the anount to be paid depending upon the result 
of the litigation. Relying upon the judginent, the Tri- 
State Company paid the full amount stipulated for the 
yights of Roberts Walker, and received a conveyance of 
the property, which was recorded on February 21, 1905, 
in the office of the register of deeds in Scott’s Bluff county. 
It immediately began the enlargement and construction 
of the canal, expending over $100,000 that year. It pur- 
sued this work in 1906, and diligently and actively pr:ise- 
cuted the work until its completion, so that the canal is 
now capable of furnishing water for the entire 80,000 
acres of land which it was constructed to serve. On Sep- 
tember 13, 1906, it made an application to the state board 
for leave to construct a needle dam across the river below 
the headgate of its canal. That it had a valid existing 
right was recognized by the state board at that time, when 
it granted leave to construct a needle dam in the river be- 
low its headgate for the purpose of diverting sufficient 
water into its canal, and this right has been since recog. 
nized by that body in its administration of water from the 
river. 

Tt seems evident that the purpose to carry on the enter- 
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prise and construct the canal in its entirety was never 
abandcned by the owners, and it has now been carried to 
completion. It is probably true that no actual construc- 
tion work was performed upon the canal for about 10 
vears; but, from the time that the foreclosure suit was 
begun until the final decision in the Frank case, the title 
to the property and right to the appropriation were in 
such hazardous and uncertain condition that few men 
would have had the temerity to invest money to any extent 
in the further development of the plan. The enterprise 
was of such a nature as to require large expenditures and 
years of effort. While recognizing the rule that in the 
final analysis it is the application of water to a beneficial 
use within a reasonable time that conditions the power 
of the appropriator to retain his right to carry water, and 
that an appropriator of water to be carried to be used by 
others must carry on his works with diligence or lose his 
priority, we are convinced that, under all the facts in this 
case, it would be highly inequitable and unjust at this time 
to enforce a forfeiture on. the ground of lack of diligence, 
nonuser or abandonment. We are aware that it has been 
said that pecuniary difficulties are no excuse for failure 
to carry on such work, but an examination of the cases in 
which this doctrine has been laid down shows that the 
facts are so dissimilar from the ease at bar that we do not 
feel justified in adopting them as forceful authority in 
this case. This precise question may never arise again in 
this state, for by an amendment made in 1911 to sectiou 
18, ch. 93a, Comp. St., a time is specifically limited for the 
application of water, and a method of procedure estab- 
lished by which the question of nonuser or lack of dili- 
gence is determined. 

Upon the question whether, even if the other questions 
be decided in favor of plaintiffs and against defendants, 
plaintifts are entitled to the aid of a court of equity and 
are not estopped by reason of their own conduct, it is 
‘necessary to examine the facts as admitted hy the plead- 
ings and the evidence. All parties who took any part in 
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the hearing knew, or were charged with knowledge, that 
notices had been posted by the Farmers Canal Company 
and recorded in the office of the county clerk prior to the 
taking effect of the act of 1895. The act of 1889, by au- 
thorizing such filing and recording, constituted the same 
a public record, of which all persons interested were 
bound to take notice. These notices showed that the 
Farmers Canal Company, by the first, claimed a quantity 
of water sufficient to fill a canal 40 feet wide on the bot- 
tom and to carry water to a depth of 4 feet, and, by the 
others, water in addition to its former claim to the amount 
of 200,000 miner’s inches, the canal to be 80 feet wide and 
8.84 feet deep at point of divergence, slope 1 to 1, with 
an average grade not greater than 2 feet to the mile. 
Under section 82 of the act of 1895, 50 miner’s inches shall 
be deemed equivalent to a cubic foot of water per second, 
so that in the aggregate the waters claimed largely ex- 
ceeded in quantity the 1,142 6-7 cubic feet per second 
which were allowed. Indeed, we find no specific denial of 
this knowledge either in the pleadings or the evidence. 
After denying knowledge of the filing of the claim of the 
Farmers Canal Company with the board, of the hearing 
thereon, and of the opinion and resolution, the petition 
alleges: “Nor did the plaintiff herein or its grantor ac- 
quire any knowledge whatever of the above mentioned 
transactions of said board and its secretary for several 
years after they had taken place.” This is not a negation 
of knowledge of the claims of the Farmers Canal Com- 
pany, but only of knowledge of the transactions of the 
board. It also amounts to an admission that it acquired 
knowledge “several years after” 1896 and 1897, when the 
transactions mentioned took place. The expression “sev- 
eral years after” is vague and indefinite, and, since the 
language used must be construed most strongly against 
the pleader, it cannot we think be taken to mean a space 
of about nine years from July, 1896, when the hearing was 
had, and January, 1897, when the resolution passed, and 
the time when the defendants began the work of recon- 
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struction and enlargement on a large scale in August, 
1905. So that there is no denial of want of knowledge 
even of the board’s action before the latter time. 

The petition alleges that the defendants “have, through 
their duly authorized officers and agents, at various times 
asserted and declared that they have a right of appropria- 
tion of water from the North Platte river to the extent of 
1,142 6-7 cubic feet per second of time * * * which is 
prior to the right of appropriation acquired by this plain- 
tiff.” The time at which these declarations were made is 
not disclosed. But, if only recently made, the pleader 
would, no doubt, have taken advantage of the fact. The 
evidence also shows the mailing of notices and of printed 
rules of procedure to the plaintiffs, aud that at different 
dates from June 24 to October, 1895, the plaintiffs @ran- 
tor and ten other claimants, including the Farmers Canal 
Company, filed claims before the state board, and that on 
July 17, 1896, another claim was filed by the owners of the 
Minatare ditch. On the same day that the opinion on 
Farmers Canal Company was filed by the secretary, he 
also filed opinions in the claim of the Enterprise Ditch 
Company, plaintiff’s grantor, and in those of three of the 
other plaintiffs. It is apparent, therefore, that all claim- 
ants who filed claims with or produced evidence before the 
board had notice of its transactions, at least to the extent 
of being aware that a hearing would be had, and were also 
charged with notice of the rules of practice adopted by 
the board. The evidence also shows that some rehearings, 
presumably on request, were had upon claims. In April, 
1902, the Frank application was filed with the state board. 
In June, 1902, the Farmers Irrigation District also filed a 
like application. These applications were contested before 
the board, appeal was taken to the district court and su- 
preme court. Judgment was rendered on June 9, 1904, 
in favor of the Farmers Canal Company upholding its 
prior right to the appropriation it claims. In 1905 the 
Tri-State Land Company expended $133,066.46 in their 
work on the canal. In August, 1906, it began work on the 
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enlargement of the 19-wile portion of the canal. In the 
spring of 1907 the canal was constructed to its full size 
for a distance of 40 miles below the headgate. In Sep- 
tember, 1906, it was given leave by the state board to con- 
struct a needle dam across the river below the headgate. 
and this work was begun in October of that year. In all 
there was expended in 1906 in these operations the sum 
of $499,491.87. In 1907 a new headgate was built and 
the canal further extended at an aggregate cost of 
$523,386.87. In 1908 the work was continued at a cost 
of $52,410.67. In 1909 $464,535.13 was expended in ex- 
tension and improvement. Jn 1910 work was continued 
on the headgates, needle dam, and waste gute at a total 
cost of $198,529.70. The total amount expended by the 
Tri-State Company in construction from February, 1905, 
to October 31, 1910, was $1,651,138.41, of which amount 
over $950,000 was expended before the original petition 
in this case was filed. 

The question is whether the plaintiffs could stand idly 
by while the defendants, openly claiming a prior right tu 
water sufficient to water the lands for which the appro- 
priation had been allowed by the state board, expended 
nearly a million dollars in the work, and then after the 
work was practically finished enjoin the use of the water : 
which the works were constructed to carry. Under 
section 10 of the act of 1895, the state board is required 
to prepare and render to the governor biennially full 
reports tonching all the matters and duties devolving 
upon the board by virtue of its office, and it is provided 
that 2,000 copies of the report should be printed and dis- 
tributed according to the provision of the law providing 
for the printing of other state reports. This report is a 
public document of which we take judicial notice. The 
report for the vears 1897 and 1898 contains a table show- 
ing the apprepriatious from the various streams of the 
state which had been allowed by the Doard since its 
organization in 1895, with the date of priority, and the 
amount adjudged to each appropriator. This table shows 
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that the Farmers Canal Company of Omaha had been 
granted an appropriation of 1,142.87 second feet, with 
headgate located on section 3, town 2, range 58, Scott’s 
Bluff county, with priority of September 16, 1887, with 
the conditions mentioned, and also shows the amount and 
priorities awarded other parties to this suit. This table 
is carried forward in each report published, so that the 
information therein contained has been available to all 
parties interested ever since early in the year 1900 until 
the present time. With all these facts before us, we 
must find that plaintiffs had knowledge of the posted and 
recorded claims of the Farmers Canal Company; of the 
passage of the law of 1895, and of its provisions requiring 
the state board at its first meeting to make arrangements 
for adjudicating the priorities of all “claims for appro- 
priation now on record;” of the notice to appear before 
the secretary, and of the rules prescribed by the board as 
to rehearing, appeals, and contents; of the practice of 
the board in deciding claims by written opinions, copies 
of which were mailed to each claimant; of the fact ad- 
mitted in its reply that ever since the Tri-State Land 
Company became the owner of the canal, “it claimed and 
still claims the right to 1,142 6-7 cubic feet per second ;” 
of the vast undertaking of the defendants in the comple- 
tion of the canal; of the extensive works of the Tri-State 
Company in building dams and headgates, and in exea- 
vation, comparable only to the construction of a railroad; 
and of the expenditure of hundreds of thousands of dol. 
lars in a sparsely settled country. Furthermore, the - 
claims of all the parties except two originated by posting 
notices on the bank of the stream and recording copies 
in the office of the county clerk. When the state sought 
to determine for its own purposes the rights to the use 
of water which had vested, so that it might apportion 
that which still flowed in the river bed subject to appro- 
priation, it gave all of these claimants an equal oppor. 
tunity to assert their claims. They all took advantage of 
_ this privilege, their rights were determined, and they all 
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acquiesced. Opportunity for contests of the claims of 
others which might interfere with the amount of water 
each claimed was afforded each of them under the rules 
adopted which were brought to their attention. Thev 
filed no contests, took no appeals, but remained apparently 
content to recognize the authority of the board. Relying 
on these conditions, as well as upon the adjudication, the 
defendants purchased the canal, worked upon it for years, 
and spent vast sums of money in its conipletion so as to 
irrigate the specific land which it was originally desig. 
nated to reclaim. During all these years no claim of 
superior right to this water seems to have been made, 
though it must be said that, when the supply wag short 
and while the defendants were not using the water, it 
was used by some of the plaintiffs, but this is customary, 
right and proper when water is flowing in the stream un- 
used. If a prior appropriator for carriage is not ready 
to use water, the use of it by another is not equivalent to 
an adverse user which of itself would give notice of a 
hostile claim. Smith v. Duff, 39 Mont. 374, 102 Pac. 981; 
Featherman v. Hennessy, 42 Mont. 535, 118 Pac. 751; 
Ison v, Sturgill, 57 Or. 109, 109 Pac. 579; Weidenusteiner 
9. Mally, 55 Wash. 79, 104 Pac. 148. Under these cirenmn- 
stances, and having this knowledge, it would be contrary 
to the plainest principles of equity if plaintiffs might 
stand silently by, seeing the defendants engage in such a 
monnmental work under claim of right, and utter no 
word of warning as to their own claims, which, if eventu- 
ally established, would deprive defendants of the water 
which the canal was built to carry, condemn the whole 
enterprise to failure, and result in the absolute loss of 
the money expended. It would be manifestly inequitable 
and unjust to allow the plaintiffs, after the works were 
practically finished and the money expended, to insist 
upon claims which, had they been asserted in good time, 
would at least have put the defendants upon their guard 
and have given them cause to pause and hesitate in their 
expenditures until the validity of their title had been 
determined. 
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In Fremont Ferry & Bridge Co. v. Dodge County, 6 
Neb. 18, the facts were that the company songlit to enjoin 
the county from erecting a bridge which wonld take away 
tolls from a bridge built by plaintiffs. It was shown by 
the answer that a bridge had been erected by the county, 
a part of which was out of repair, and which it was about 
to repair. The court said: “The silence of the plaintiff 
when knowing its own riglits, and having full knowledge 
of the steps taken by the defendants to build the bridge. 
will estop it after the completion of the work, or after 
large expenditures of money in construction had been 
made; for such silence lulls to rest instead of warning 
to danger, and, in the language of the books, it becomes 
a fraud.” In a case where a mill owner entitled to the 
use of water aS a riparian owner remained quiescent 
while an irrigation company expended large sums in con- 
structing its canal, this court refused to grant an in- 
junction against the use of the water for irrigation, say- 
ing: “It is clearly established by the proofs that the 
construction of the irrigating ditch was undertaken and 
carried out by the defendant company in good faith in 
accordance with the purpose of its creation, at a cost of 
many thousands of dollars, and im the belief on the part 
of its promoters and managing officers that it was en- 
titled to divert the water of the Republican river. It is 
also practically undispnted that the plaintiff was from 
the first fully advised of both the undertaking and the 
purpose of the defendant, and it is certain that he inter- 
posed no objection thereto until after the substantial com- 
pletion of the work. The rule which denies relief in equity 
to one who has slept upon his rights applies in all its 
force to cases where the defendant is engaged in a work 
of public interest. In fact there is no principle more 
firmly established in the jurisprudence of this country 
than that a suitor who has by his laches iade it im- 
possible to restrain the completion or use of public works 
without great injury to liis adversary or the public will 
be left to pursue his ordinary legal remedies.” Clark +. 


a 
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Cambridge & Arapahoe I. & I. Co., 45 Neb. 798. See, 
also, cases cited in each of these opinions. Vew York 
City v. Pine, 185 U. S. 93, 22 Sup. Ct. Rep. 592. We 
think the cases cited by plaintiffs are so different in the 
facts before the court that they do not furnish any gnide 
in this case. Whether the original adjudication was mo: > 
than a mere administrative preceeding for the inforna- 
tion of the board or not, and even if it should be held that 
the right to the full epprepriation was lost by nonuser 
hefore the Tri-State Land Company fully constructed its 
canal, we agree that the plaintiffs are estopped to main 
tain this action. 

Tn concluding, we may remark that the evidence shows 
that at the time the state board made the determinations 
agricniture by irrigation was in its infancy in this state. 
The yolume of water flowing in the North Platte river at 
vurions seasons of the year had not been definitely as- 
certained, and the actual flow was largely a matter of 
conjecture. A number of the determinations made, there- 
fore, were for water in excess of the actnal amount which 
experience has shown was available for the respective 
enterprises and which the works could convey. Perhaps 
this fact should be considered by the state board in times 
of scarcity, but this question was not presented, and is 
not decided. The true test of ultimate right to the water 
is its actual application to a beneficial use. The Spirit 
and the letter of the statute compels the most rigid 
economy in the use of water so that the full benefit of it 
may be derived. If not in use by prior appropriators, 
others may use it. No dog in the manger policy can ap- 
ply. If the nonuse is continued for the statutory time the 
right ceases, nay be forfeited, as the statute provides, 
and more diligent users may acquire the right to its use 
under the authority of the board. A landowner taking 
more than he is entitled to is liable in damages to those 
injured. No appropriator is entitled to more than can be 
beneficially used, or more than the least amount which 
experience indicates is necessary for the production of 
crops in the exercise of good husbandry. 
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We find it unnecessary to consider the questions pre- 
sented as to the rights of the plaintiffs and cross-petition- 
ers between each other, since the result reached eliminates 
the same. 

The judgment of the district court is reversed and the 
cause dismissed, but without prejudice as to any con- 
troversy between the plaintiffs and cross-petitioners. 


REVERSED AND DISMISSED. 


Hamer, J., concurring in part, and dissenting in part. 


I concur in the opinion so far as it reverses the judg- 
ment of the district court, and no further. I am unwill- 
ing to adopt the views expressed in the opinion, and dis- 
sent from them. I am unwilling that the case shall be 
dismissed, and dissent from so much of the opinion as 
directs its dismissal. Only that amount of water should 
be adjudged to the main ditch which can be applied to a 
beneficial use. The amount of water applied should be 
with due regard to the rights of other appropriators, and 
where the first appropriator fails to apply all the water 
within the limits of his appropriation to a beneficial use, 
and there is an excess of water which is not applied, the 
same shall be for the use of the next appropriator in the 
order of priority, and there should be no appropriation 
except for an actual beneficial use. The ditch should not 
be held entitled to appropriate water over and above that 
which is intended for an immediate beneficial. use, and 
water not so diverted and used should belong to the next 
appropriators in order of priority. As between ditches, 
there should be a pro rata distribution of water based 
upon the amount each ditch has lawfully appropriated 
and applied to a beneficial use, and not exceeding the 
limit of each appropriation. 


14 
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Ropert B. DUNCAN, ADMINISTRATOR, APPELLEE, V. NE- 
BRASKA SANITARIUM & BENEVOLENT ASSOCIATION, 
APPELLANT. 


FED OctToser 18, 1912. No. 17,086. 


1. Charities: Hosrrrars: Liarmrry: NELIGENCE or Nurses. A chari- 
table institution conducting a hospital solely for philanthropic 
and benevolent purposes is not liable to inmates for the negli- 
gence of nurses, 


2. : A charitable institution conduct- 
ing a hospital does not, by accepting compensation from a pa- 
tient who is able to pay for room, board and care, incur liability 
to such patient for the negligence of nurses. 

3. A charitable institution con- 


ducting a hospital for benevolent purposes alone does not neces- 
sarily incur liability in damages for the death of an insane 
patient who committed suicide when alone in a room, though pay 
for the patient’s room and care was accepted under an oral 
agreement to keep a nurse in constant attendance. 


APPEAL from the district court for Lancaster county: 
LINCOLN Frost, JUDGE. Reversed. 


John M. Stewart and T. F. A. Williams, for appellant. 
Charles O. Whedon and C. P. Peterson, contra. 


Ross, J. 


When Sadie Duncan was occupying a room in defend- 
ant’s hospital, she committed suicide in absence of a nurse 
or other attendant, and this is an action by her hus- 
band as administrator of her estate to recover from de- 
fendant damages for negligently causing her death. Plain- 
tiff alleges that, in consideration of $45 a week, she was 
aecepted as an inmate under a verbal agreement by de- 
fendant to give her necessary medical attention and to 
furnish a trained nurse to be in constant attendance upon 
her. In the petition it is also alleged that her death was 
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due solely to the wrongful act, neglect, default and care- 
lessness of defendant in leaving her alone and unattended. 
The right of plaintiff to a recovery was resisted on the 
ground that defendant is exempt from liability to its 
inmates for the negligence of nurses and other attend- 
ants, because it is a charitable institution, conducted 
solely for philanthropic and benevolent purposes. From 
a Judgment in favor of plaintiff for $3,275, defendant has 
appealed. 

After giving a number of instructions the trial court 
charged the jury as follows: “The undisputed evidence 
further shows that the defendant is a charitable institu- 
tion maintained for philanthropic and charitable and 
benevolent purposes, and in no manner directly or indi- 
rectly for private profit or dividend-paying to any one.” 
This instruction was fully justified by the evidence, and 
was properly given. In stating the law applicable, how- 
ever, the trial court said: “You are instructed that if 
you find from the evidence that said Sadie Duncan was 
in any sense a charitable patient, or, in other words, a 
beneficiary of any bounty at the hands of the defendant, 
and the amount paid does not make full pecuniary com- 
pensation for the services rendered, then the deceased’s 
representative, the plaintiff herein, cannot recover, and 
your verdict must be for the defendant. On the other 
hand, if you find from the evidence that the deceased was 
received as a patient on full pay, full pecuniary compen- 
sation, and without being the recipient of any charity 
or bounty at the hands of the defendant, then the defend- 
ant would be liable for any negligence of its agents or 
servants which proximately contributed to the deceased’s 
death.” 

This instruction is assailed as erroneous. It contains 
two propositions of law, and the first seems to be correct. 
It is a well-established doctrine that a charitable institu- 
tion conducting a hospital solely for philanthropic and 
benevolent purposes is not liable to inmates for the neg- 
ligence of nurses. Some courts say that one accepting the 
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benefits of such a charity exempts his benefactor from 
liability for the negligent acts of servants. Others assert 
that non-liability is based on the ground that trust funds 
created for benevolent purposes should not be diverted 
therefrom to pay damages arising from the torts of serv- 
ants. Exemption from liability is frequently sanctioned 
on the ground that public policy encourages the support 
and maintenance of charitable institutions and protects 
their funds from the maw of litigation. While there is a 
diversity of opinion as to the reasons for the rule, the 
doctrine itself is firmly established. Thornton v. Frank- 
lin Square House, 200 Mass. 465, 22 L. R. A. n. gs, 486; 
Farrigan v. Pevear, 193 Mass. 147, 7 L. R. A. ns. 481; 
Powers v, Massachusetts Tomeopathic Hospital, 101 Fed. 
896, 65 L. R. A. 372; Downes v. Harper Hospital, 101 
Mich. 555; Parks v. Northwestern University, 121 TI. 
App. 512, 218 Ill. 381; Joel v. Woman’s Hospital, 89 
Hun (N. Y.) 73; Ward v. St. Vincent’s Hospital, 50 N. Y. 
Supp. 466; Conner r. Sisters of Poor, 7 Ohio N. P. 514; 
Abston v. Waldon Academy, 118 Tenn, 24, 102 S. W. 351; 
Adams v. University Tospital, 122 Mo. App. 675; Hearns 
v. Waterbury Hospital, 66 Conn. 98, 31 L. R. A. 224. In 
applying the law thus established the trial court was 
right. 

The second proposition stated in the instruction last 
quoted, however, is erroneous. It permits the jury to 
find in favor of plaintiff, if full compensation was paid 
to defendant. The uncontradicted evidence is that the 
agreed rate as pleaded by plaintiff was not paid. On 
the contrary, a reduced rate was paid and accepted. Even 
if full compensation had been paid, it would not neces- 
sarily follow that the patient received no benefit from 
charity. She occupied a room in a building maintained 
in part at least by donated funds intended for benevolent 
purposes. Necessary care, skill and food came from the 
same source. On the record as made, the jury should 
not have been permi-.ed to find that the inmate had re- 
ceived no benefit from charity. A charitable, institution 
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conducting a hospital does not, by accepting compensa- 
tion from a patient who is able to pay for room, board 
and care, incur liability to such patient for the negli- 
gence of nurses. Jensen v. Maine Eye & Ear Infirmary, 
107 Me. 408, 33 L. R. A. n. s, 141; Cunningham v. The 
Sheltering Arms, 185 App. Div. (N. Y.) 178; Gable v. 
Sisters of St. Francis, 227 Pa. St. 254; McDonald v. 
Massachusetts General Hospital, 120 Mass. 482; Powers 
v. Massachusetts Homeopathic Hospital, 101 Fed. 896; 
65 L. R. A. 872; Downes v. Harper Hospital, 101 Mich. 
555; Parks v. Northwestern University, 121 Ill. App. 512, 
218 Ill. 381; Ward v- St. Vincent’s Mospital, 50 N. Y. 
Supp. 466; Conner v. Sisters of Poor, T Ohio N. P. 514; 
Taylor v. Protestant Hospital Ass’n, 85 Ohio St. 90. 
Money accepted from patients who are able to pay it does 
not go to persons who may be trustees, directors, found- 
ers, or incorporators of the institution, and is not a source 
of pecuniary gain to private individuals, but is devoted to 
the general purposes of the charity. 

To justify the recovery, plaintiff ably argues that de- 
fendant is liable for damages because, for a valuable con- 
sideration, it entered into a verbal contract to keep a 
nurse in constant attendance upon the inmate, because 
that duty rested on defendant itself and could not be 
delegated to servants, because the agreement was vio- 
lated and because the negligent breach of the contract 
resulted in the death of the inmate. The right to recover 
damages for the causing of death by a wrongful act is 
created by statute. Comp. St. 1911, ch. 21, secs. 1, 2. It 
is based on .tort, and not on contract. It does not exist 
independently of statute. A charitable institution con- 
ducting a hospital for benevolent purposes alone does not 
necessarily incur liability in damages for the death of an 
insane patient who committed suicide when alone in a 
room, though pay for the patient’s room and care was 
accepted under an oral agreement to keep a nurse in 
constant attendance. Downes v. Harper Hospital, 101 
Mich. 555; Taylor v. Protestant Hospital Ass’n, 85 Ohio 
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St. 90; Lewis’? Adm’r v. Taylor Coal Co., 112 Ky. 845, 66 
S. W. 1044; Duncan v. St. Luke’s Hospital, 98 N. Y. Supp. 
867. The report of the last case cited shows that an in- 
sane woman was kept in a hospital under contract to 
keep a guard in constant attendance for $7 a day, that 
the agreement was violated, and that, in absence of a 
guard, the inmate killed herself. The facts were fullv 
pleaded. The existence and violation of contractual ob- 
ligations were invcked to sustain a cause of action. In 
the opinion it was said: “The contract was to keep a 
constant watch and guard. It was not to prevent the 
unfortunate patient from committing suicide. Nor could 
it fairly be held to be within the reasonable intendment 
of this contract that the hospithl agreed to pay to the 
husband the value of his wife’s life to him in case she 
did commit suicide. There has been no case cited to us, 
nor have we been able to find one, which allows a recovery 
upon such a complaint or such a state of facts. Nor can 
we see any reason why there should be any difference in 
the rule where the tortious act which caused death is al- 
leged to be a breach of an express contract than where 
it is alleged to be a breach of an implied contract, or . 
where no coutractual relation at all existed.” 

This reasoning is applicable to the present case. In 
permitting the jury to find in favor of plaintiff, if defend- 
ant received full compensation, the trial court was in 
error. As the case stood when submitted to the jury, 
there should have been a peremptory instruction for de- 
fendant. The judgment is therefore reversed and the 
cause remanded. 


REVERSED. 
LETTON, J. 


I concur in the result on the ground that full payment 
for service is not the test of liability, and the instruction 
to that effect is erroneous. 
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NELS PETERSON, APPELLEE, V. LINCOLN COUNTY; ALBERT 
JOHNSON, INTERVENER, APPELLANT. 


Firep OcToser 18, 1912. No. 16,731. 


1, Appeal: AMENDMENT. Under section 144 of the code, power is 
given the court to conform the pleadings to the proof, in an ap- 
pellate court, only “when the amendment does not change sub- 
stantially the claim or defense.” 


The power of the supreme court to permit an 
amendment of a pleading to conform to the proof is, as a rule, 
only exercised to sustain a judgment, and not to reverse it, ex- 
cept where it ciearly appears that a refusal to permit the amend- 
ment would cause a miscarriage of justice. 


AFFIRMANCKE. The record examined, and held that the de- 
cree of the district court is sustained by the pleadings and 
proof upon which it was based. 


APPEAL from the district court for Lincoln county: 
HANSON M. GRIMES, JUDGE. Affirmed. 


John A. Sheean and Halleck F. Rose, for appellant. 


K. H. Evans, L. BE. Roach and Hoagland & Hoagland, 


contra, 


FAWCETT, J, 


This suit was instituted in the district court for Lin- 
coln county to quiet plaintiff’s title to certain lands in 
that county, described in plaintiffs petition. Defendant 
William Robb was holding as grantee of the defendant 
county, under a title obtained in a tax foreclosure pro- 
ceeding which was void by reason of the fact that in such 
proceeding service was had by publication upon the then 
record owner as a nonresident, when in fact he was an 
actual resident of this state. Albert Johnson, whom we 
will hereinafter designate as defendant, intervened, and 
as an answer and cross-petition to plaintiff's petition 
alleged, substantially, that he purchased the land in con- 
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troversy in 1893, and rented the same to plaintiff for that 
year and the year following; that, on account of a lack of 
rainfall and of hot winds during those years, no crops 
were raised, and that plaintiff moved off without paying 
any rent, and defendant, being unable to obtain a renter, 
was unable to procure the money with which to pay taxes; 
that a few years thereafter plaintiff returned to Sauuders 
county, where defendant resided, and represented to de- 
fendant that the land was valueless and advised him not 
to attempt to redeem the same; that defendant had ne 
further knowledge or information concerning the land 
until about a month prior to filing his answer and cross- 
petition, but still believed the land to be valueless and 
not worth the taxes assessed against it; that some time 
prior to March 6, 1909, plaintiff made a trip to Lincoln 
county, visited the land, and saw that said county was 
enjoying a heavy annual rainfall; that good crops were 
being raised, and that the land was worth the sum of 
$3,000; that upon his return from Lincoln county he 
asked defendant if he still owned the land, and, upon 
receiving an affirmative answer, suggested that he was 
going back to Lincoln county and would look up the land 
in controversy, “at the same time informing this defend- 
ant that he understood land was ‘picking up’ a little, and, 
if it was worth the taxes against it, he would make this 
defendant an offer on it;” that at that time plaintiff was 
fully aware of the value of the land, but, in order to mis- 
lead and defraud defendant, led defendant to believe that 
he knew nothing of it; that a short time thereafter he 
came to defendant and represented that he was intending 
to move out to Lincoln county and take “a bunch of 
horses” with him; that he would need some place for them 
to run in, and that under those conditions he believed he 
could afford to pay off the taxes on the land and give de- 
fendant $100 for a deed to the same; that it was risky to 
pay that much for it; that perhaps it would be impossible 
to redeem, but, as he needed a place to run his horses, he 
would do it; that defendant asked time to think it over, 
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but plaintiff insisted that unless he could make the deal 
at once he would not buy; that he was buying only be- 
cause he was moving out and wanted the land to run his 
horses on; that defendant had not seen the property since 
1893, was not aware of the changed climatic conditions, 
believed the land was valueless; relied upon the assertions 
of plaintiff, and, being financially unable to make the trip 
out to see the land, and not being able financially to re- 
deem the taxes, he agreed to accept the sum of $100 for 
the deed, which he executed on March 6, 1909; that the 
representations of plaintiff were false and known to be 
false when made; that the same were falsely and fraudu- 
lently made for the purpose of misleading the defendant 
and causing him to convey a valuable right for practically 
nothing; that the land was well worth $2,500 in excess of 
the taxes and assessments, and that defendant Robb had 
no valid title to said property, all of which was well known 
by plaintiff. Defendant then tenders plaintiff a return of 
$100 received by him for the deed, ending with a prayer 
that defendant Robb take nothing, and that the deed from 
defendant and his wife to plaintiff be canceled, and that 
his title be quieted. 

For reply to the answer and for answer to the cross- 
petition of defendant Johnson, plaintiff traversed the al- 
legations in such answer and cross-petition with general 
and specific denials, and alleged that by the deed of March 
6 he purchased whatever unlitigated equity defendant had 
in the premises; that at that time defendant Robb was 
claiming to be the owner, was in possession under the 
proceedings referred to, was denying that Johnson had 
any right or title or any right of redemption; that, while 
plaintiff believed that Johnson had an equity in the prem- 
ises and the right of redemption, yet such rights of John- 
son could only be enforced by extended litigation in the 
courts; that prior to the execution and delivery of the 
deed plaintiff fully informed defendant, both by himself 
and his agent, 1. E. Roach, as to the full rights that said 
Johnson had in the premises; that Johnson was fully in- 
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formed that plaintiff and his attorney believed that he, 
Johnson, could enforce his title to said premises, and, 
after being fully informed as to all of the facts and cir- 
cumstances, defendant, without any misrepresentation 
or concealment of any kind on the part of plaintiff, made 
the contract and executed and delivered the deed; that 
the deed was not made and executed until after Johnson 
had fully considered the matter for several weeks and had 
made investigation as to his interest and rights in the 
premises; that, after plaintiff had instituted this suit, 
Johnson for a time assisted him in the prosecution of the 
same, and that, with full knowledge of all of the facts, 
Johnson never complained to plaintiff in any manner with 
reference to his contract or deed until his answer and 
cross-petition was filed in this suit; that Johnson had not 
tendered to plaintiff any part of the moneys which plain- 
tiff had paid for the deed, and had not offered to reim. 
burse plaintiff for any portion of his expenses and liabili- 
ties which he had incurred with reference to the premises. 

The district court found that the tax foreclosure pro- 
ceeding was void and vested no title in defendants Robb; 
that they were entitled to nothing more than the return 
of the money which they had paid to the defendant county. 
and for subsequent taxes, with interest and penalties, 
which sum the court found to be $215. The court further 
found upon the issues joined between plaintiff and John- 
son that for about 30 days prior to the making of the deed 
in controversy Johnson had knowledge of the condition of 
the property and title, and had every opportunity to make 
investigation concerning the same; that there were no 
fiduciary relations existing between Peterson and John- 
son with reference to said transaction, found the issues 
in favor of Peterson as against Johnson, and dismissed 
the petition of intervention. From this decree defendant 
Johnson, alone, has appealed, and the only question for 
our consideration is the one presented by his cross-peti- 
tion, viz., his right to have his deed to plaintiff set aside 
upon the grounds alleged in his answer and cross-petition 


VoL. 92] SEPTEMBER TERM, 1912. 171 


Peterson vy. Lincoln County. 


above set out. Plaintiff filed a motion to dismiss the 
appeal for various reason set out in his motion. As the 
case inust be affirmed upon the record, we have not con- 
sidered the merits we this motion, but overrule the same 
pro forma, 

While not expressly, it is practically conceded in the 
briefs of counsel for defendant that upon the pleadings 
above outlined, and the evidence, the decree of the trial 
court cannot be disturbed. They seek to avoid this dis- 
astrous result by now tendering and asking leave to file in 
this court an amended answer and cross-petition “to con- 
form to the proofs adduced upon the trial in the district 
court,” in which, in addition to what was alleged in their 
original answer and cross-petition, they alleged that 
plaintiff and L. E. Roach, a practicing attorney at North 
Platte, entered into a collusive agreement to defraud de- 
fendant out of his land, worth, as they alleged, over 
$3,000, for the mere pittance of $100; that in furtherance 
of such collusive agreement plaintiff induced defendant 
to write to Roach for information respecting his land and 
legal rights, and to employ him as defendant’s ey 
in that behalf; that Roach accepted the retainer, but, 
violation of his duty as such attorney, he concealed pes 
defendant all information as to the value of the lands, 
and entered into a collusive agreement with plaintiff to 
assist plaintiff in obtaining title thereto for a pittance, in 
which event plaintiff and Roach were to divide the profits 
made from such transaction. Plaintiff vigorously assails 
the right of defendant to file such amendment, upon the 
ground that it constitutes a material change of defend- 
ant’s claim or defense, and, if permissible at all, the leave 
should have been sought and obtained in the trial court; 
that, while an appellate court may, and occasionally does, 
permit the amendment of pleadings to conform to the 
proofs, for the purpose of sustaining a judgment of an 
inferior court, it never permits such amendment for the 
purpose of reversing a judgment. 

Defendant made no request in the court below, either 
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before or after judgment, for leave to file this amended 
pleading. The decree recites: “This cause came on for 
trial before the court upon the petition of the plaintiff, 
the answer of the defendant Robb, and reply of the plain- 
tiff, and upon the answer and cross-petition of the inter- 
vener, Albert Johnson, and the answer of plaintiff to 
cross-petition of the intervener, Albert Johnson, and re- 
ply of intervener, Albert Johnson, and the evidence, and 
this cause is submitted to the court upon the pleadings 
and evidence, and the cause is taken by the court under 
advisement.” Four days later the court made its findings 
and entered the decree. These recitals cleatly advised 
counsel that the court was basing its decree upon the 
pleadings then on file, and, if after the decree was entered, 
any amendinent of the pleadings was deemed necessary, 
or desired, the trial court was entitled to be advised 
thereof, so that it might correct its decree, if such amend- 
ment made a correction necessary. It would be sanction- 
ing a very loose practice and be unfair to the trial court 
to permit an amendment here under such circumstances. 
Section 144 of the code is relied upon by defendant, but 
we do not think it is sufficient to entitle hin to the relief 
now sought. The section provides: “The court may, either 
before or after judgment, in furtherance of justice, 
and on such terins as may be proper, amend any plead- 
ing, process, or proceeding, by adding or striking out the 
name of any party, or by correcting a mistake in the name 
of a party, or a mistake in any other respect, or by in- 
serting other allegations inaterial to the case, or, when 
the amendnient does not change substantially the claim 
or defense by conforming the pleading or proceeding to 
the facts preved.”’” That the amendment tendered “sub- 
stantially” changes “the claim or defense” of defendant is 
clear. This provision of the code is found substantially 
in this same form in most, if not all, of the states in the 
Union, and, so far as we have observed, it is construed 
liberally when relief under it is sought in the trial court, 
but when appealed to in an appellate court it is construed 
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much more strictly. As said in Boone, Code Pleading. 
sec, 2384: “Amendments after trial are very cautiously 
allowed, and the general rule is that a party who has not 
sought to amend until after he has been nonsuited is too 
late to ask for a new trial and an amendment.” The 
proposition thus stated is in accord with the views of other 
writers, and has received our approval in Scott v. Spencer, 
44 Neb. 93. 

Upon the point under consideration, section 723 of the 
New York code is identical with our section 144. In 
Alden v. Clark, 86 Hun (N. Y.) 357, the first paragraph 
of the syllabus holds: “Under the provisions of section 
723 of the code of civil procedure, power is given the court 
to conform the pleadings to the proof only in a case ‘where 
the amendment does not change substantially the claim 
or defense.” In the opinion it is said: “By section 
723 of the code of civil procedure power is only given to 
conform the pleadings to the proof in a case ‘where the 
amendment does not change substantially the claim or 
defense.” Apparently, under the evidence given, Clark 
claimed that he had through his purchase from Butler an 
absolute title to the safe. As his answer stood, it was 
insufficient as a defense. The amendment sought, if it 
amounted to anything, would substantially change the 
defense set up in the pleading and so would not be ad- 
uussible.” In Fitch v. Mayor, 88 N. Y. 500, it is said: 
“As the case stood before the trial court, it was its duty 
to dismiss the complaint, for the alleged cause of action 
had not been made out. It is not necessary to restate the 
grounds of this conclusion, for in regard to them we con- 
cur with the learned court below. The appellant, how- 
ever, desires us to amend the complaint so that the plain- 
tiff shall be designated as ‘record clerk of the court of 
special sessions,’ and supposes that this may be done 
under section 723 of the code of civil procedure. If the 
section applies to this court, the power should not be 
exercised unless it is plain that no substantial right of the 
adverse party would be affected. Here the case has been 
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tried upon a different issue, and without amendment dis- 
posed of by the general term. The application should 
have been to that court, or the trial court.” We concur in 
the holdings in the two cases cited, and, for the reasons 
therein given, we hold that defendant’s application is not 
within the scope of section 144; that the proposed amend- 
ment clearly changes the claim or. defense of defendant; 
that the application should have been made in the district 
court, and cannot be allowed here. 

The reason assigned by plaintiff why the amendment 
should not be permitted in this court, viz., that this court 
‘will in a proper case permit an amendment to conform a 
pleading to the proofs for the purpose of sustaining a 
judgment, but will never grant such permission to defeat 
a Judgment, is also fatal to defendant’s right to this amend- 
ment. We turn again to the New York decisions. In 
IeGinniss v. Mayor, 6 Daly (N. Y.) 416, it is said: “No 
motion was made on the trial to conforin the pleadings to 
the facts proved, or to amend the answer. It is now too 
late to do either. The power of the general term to ainend 
a pleading, or to conform the pleadings to the proof, is only 
exercised to support or sustain the judgment—never to 
reverse it.” In Steinam v. Strauss, 18 N. Y. Supp. 48, it 
is said: “Two questions are raised upon this appeal. The 
first is whether the judgment was void upon its face; 
and the second, whether, as matter of fact, and from proof 
of extraneous circumstances, it was invalid. The latter 
proposition it is not necessary to consider. No such issne 
was presented by the complaint, and although evidence 
was taken in respect thereto, and the learned judge seems 
to have passed upon the same, yet, a8 it was not within 
the scope of the pleadings, and they never having been 
amended for the purpose of conforming the pleadings to 
the proof, this question was improperly considered by the 
court, and the result of the decision it is not necessary to 
review here. If it may be said that the court should amend 
the pleadings to conform the same to the proof, the proof 
having been taken without objection, it may be suggested, 
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in the first place, that objections appear as to some of the 
proof, and also that a complaint is never amended for the 
purpose of reversing a-judgment, although such amend- 
ments are made in some instances for the purpose of sus- 
taining a judgment.” In Weems v. Shaughnessy, 70 Hun 
(N. Y.) 175, the last paragraph of the syllabus reads: 
“Pleadings will not be conformed to the proof for the 
purpose of reversing a judgment.” In the opinion, on 
page 177, it is said: “But, although pleadings are some- 
times made to conform to the proof in order to support a 
judgment, we have not yet heard of a case where such a 
practice was resorted to for the purpose of reversing a. 
judgment.” The court of appeals has also spoken on the 
subject. In Volkening v. De Graaf, 81 N. Y. 268, the last 
paragraph of the syllabus reads: “The pleadings in an 
action will not be amended on appeal to this court for 
the purpose of reversing a judgment.” In the opinion by 
Mr. Chief Justice Folger, on page 272, it is said: “It is 
urged that as the averments of the answer show the true 
contract between the parties, as shown by the proofs, the 
complaint may now on appeal be amended so as to con- 
form to the proofs, and judgment be given thereon for the 
plaintiff; and Bate v. Graham, 11 N. Y. 237, Pratt v. Hud. 
-son R, BR, Co., 21 N. Y. 305, and Haddow v. Lundy, 59 N. 
Y. 320, are cited. Those were cases of a recovery by the 
plaintiffs below and an appeal by defendant to this court. 
We may not amend the pleadings on appeal so that we 
may reverse a judgment.” 

The supreme court of Vermont has had the s same ques- 
tion under consideration, and in Chaffee-v. Rutland R. 
Co., T1 Vt. 384, it is said: “An amendment is not allowed 
if it introduces a new cause of action. An amendment in 
the case before us is only permitted in order that the 
pleadings way conform to the proof, and for the purpose 
ef sustaining the judgment, not reversing it (1 Ency. PI. 
& Pr. 582); for, as said by Redfield, C. J., in White River 
Bank v. Downer, 29 Vt. 332, ‘an amendment will cure 
error, but cannot create it.’ ” 
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Upon this branch of the case counsel for defendant cite 
Humphries rv. Spafford, 14 Neb. 488; Homan v. Steele, 18 
Neb. 652, and Bennett v. Baum, 90 Neb. 320. In Hum- 
phries v. Spafford, supra, the suit was for the foreclosur¢é 
of a mortgage. In the petition plaintiff appears to have 
made a mistake in stating the amount due upon the notez. 
and this court held: “Tf the amount actually due on the 
two notes be, as we infer from the brief of counsel, greater 
than is alleged, if she desire it, the plaintiff may take 
leave to amend her petition so as to correct the mistake, 
upon the terms of paying all accrued costs, and have tne 
case remanded to the district court to make the amend- 
ment, and for further proceedings. We have no doubt 
whatever that an amendment at this stage of the case is 
in harmony with section 144 of the code, where the ends 
of justice seem to demand it. But, if no amendment be 
desired, for the reasons stated the judgement will have to 
be affirmed.” The ruling there, if justifiable at all, is 
under the clause of section 144, “or by correcting a mis. 
take in the name of a party, or a mistake in any other 
respect.” The case has no reference to the clause of’ sec- 
tion 144 under which relief is sought here. In Homan v. 
Steele, supra, the plaintiff recovered, and, in considering 
the case, MAXWELL, J., said: “It is claimed that the ac- 
tion should have been to recover on a quantum meruit. 
and not upon the contract. * * * The few days which 
elapsed after the time fixed for the completion and occupa- 
tion of the building and the time in which it was actually 
completed and occupied do not in our view affect the right 
to recover. The defendant's attorneys iu their brief vir- 
tually admit this, but say the action should not have been 
upon the contraet. This objection should have been made 
on the trial to be available here. Where proof has been 
introduced without objection which would entitle a plain- 
tiff to recover, this court would, if necessary, permit an 
amendment of the petition to conform to the proof, or 
remand the cause to the district court for that purpose.” 
In other words, if in that case it had been necessary in 
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order to sustain plaintiff’s judgment (not to reverse it), 
the court would have permitted an amendment of the peti- 
tion to conform to the proof, or would have remanded the 
cause to the district court “for that purpose,” but not for 
anew trial. In Bennett v. Baum, supra, counsel rely upon 
the tenth paragraph of the syllabus, which reads: 
“Where it is clear that all of the evidence to sustain or 
defeat an issue was adduced by the respective litigants in 
an equitable action in the district court, it is competent 
on an appeal for this court in the interests of justice to 
permit amended pleadings to be filed so as to conform to 
that proof.” Even under this syllabus defendant would 
not be entitled to the amendment tendered, for the reason 
that it is not clear in this case that all the evidence to 
sustain or defeat an issue was adduced “by the respective 
litigants.” On the contrary, it is urged by plaintiff here 
that, if the proposed amendment had been made in the 
court below, they could have met and overcome it. 
Whether this be true or not, the fact is they did not have 
the opportunity to meet it upon the trial below, nor did 
the trial court have any opportunity to pass upon it. But 
let us see why the amendment was permitted in Bennett 
v. Bawm. In the opinion on page 337, Root, J., said: 
“But, however liberal we may desire to be in affirming a 
judgment, we cannot sustain a finding which is not re- 
sponsive to any allegation in the pleadings, nor to a theory 
mutually adopted by the litigants in the district court. 
We have the authority to permit amendinents in this court. 
We therefore shall permit the plaintiffs, if they are so ad- 
vised by counsel, to amend their petition so as to allege 
such facts as will justify ws in sustaining the decree quiet- 
ing title in the Bennett Company to all of the real estate 
described in the referee’s report, and to a decree for a 
specific performance of their contract for one-fifth of the 
$200,000 capital stock of the Bennett Company. Ordi- 
narily such amendments would not be permitted. In the 
instant case counsel for the defendants strenuously ob- 
jected to the introduction of all evidence touching title 
15 
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to this real estate. We are confident, however, that the 
defendants will not be prejudiced by the amendments, 
because all features of the transactions touching those 
subjects have been testified to by the only persons having 
knowledge thereof, and this litigation should cease at as 
early a day as possible.” It will be seen that there is 
nothing in any one of the three cases cited which conflicts 
with the holdings of the New York and Vermont courts, 
herein adojted by us. The amendment tendered is not for 
the purpose of sustaining a judginent, but for the purpose 
of reversing it; not to cure error, but to create it. In the 
opinion of the writer, in which he is not alone, such a 
request should never be allowed in this court; but a ma- 
jority of the court are of the opinion that we should not go 
further than to hold that: “The power of the supreme: 
court to permit an amendment of a pleading to conform 
to the proofs is, as a rule, only exercised to sustain a 
judgment, and not to reverse it, except where it clearly 
appears that a refusal to permit the amendment would 
cause a miscarriage of justice.” As this case does not 
present such a situation, the request of defendant to file 
the amended pleading tendered is denied. 

The only question left is: Is the decree of the district 
court sustained by the pleadings and proofs upon which 
it was based? After a careful reading of the entire record. 
we feel that that question must be answered in the affirma- 
tive. 

The judgment of the district court is therefore 


AFFIRMED. 
Ross, J., took no part. 


LETToN, J., dissenting in part. © 


T do not agree with the proposition that the proposed 
amendment changes the “claim.” The action is based on 
fraud. The tendered amendment merely adds another 
specification of fact tending to establish the same. Other- 
wise, I concur. 
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SEDGWICK, J., dissenting. 


The majority opinion announces two new propositions 
of law, neither of which have been so determined hereto- 
fore by this court: ; 

1. The first proposition is that, in an action for fraud 
where facts constituting the alleged fraud are stated, an 
amendment which alleges additional facts constituting the 
same fraudulent transaction changes substantially the 
claim or defense, so that such an amendment cannot be al- 
lowed in any case after judgment. Section 144 of the code 
contains the language: “The court may, cither before or 
after judgment, in furtherance of justice, and on such 
terms as Inay be proper, amend any pleading * * * when 
the amendment does not change substantially the claim or 
defense by conforming the pleading or proceeding to the 
facts proved.” What does the statute mean by the words 
“change substantially the claim”? In one sense of these 
words, any change of a petition which would admit of a dif.- 
ferent decision than could be supported by the original peti. 
tion would of course be a substantial change, but unless 
such a change can be made—that is, unless a pleading can 
be amended so as to support a different judgment—there 
would never be any object in making the amendinent. The 
purpose of allowing the amendinent is to support a judg- 
ment that otherwise would not be supported, and this of 
course, in the ordinary sense of the word, is a very sub- 
stantial change. We have, however, generally held that 
to change “the claim” is to substitute a new cause of 
action for the former one or to add a new cause of action 
to the former one, and I suppose that the purpose of this 
proviso in the statute is to prevent an amendment that 
would allege a new cause of action, and not to prevent any 
change or amendinent that would add to or make more 
certain the cause of action upon which the suit was based. 
And then, again, to change substantially the claim is not 
limited to changing the claim alleged in the original plead- 
ing, but under the liberal practice of our code must be 
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held to mean the claiin Actually tried in the lower court, 
whether it was in the pleadings or not. I think that the 
opinion gives the wrong construction to the language of 
the statute in that regard. 

2. I am still more strongly opposed to the new con- 
struction which is given to the statute in another respect. 
The second paragraph of the sylabus is: “The power of 
the supreme court to permit an amendment of a pleading 
to conform to the proof is, as a rule, only exercised -to 
sustain a judgment, and not to reverse it, except where 
it clearly appears that a refusal to permit the amendment 
would cause a miscarriage of justice.” There are many 
decisions of this court in which it is held that a pleading 
may be amended after judgment to conform to the proofs, 
and in all of them the language is general and no distine- 
tion made as to whether such amendment will sustain or 
reverse the judgment of the trial court. The first case. 
cited and reviewed in the majority opinion is Humphries 
ct. Spafford, 14 Neb. 488. The opinion was by Chief 
Justice LAKE. The petition in foreclosure failed to allege 
that no payments had been made on the note, the allega- 
-tion being that no payments were made at the particular 
time when the notes fell due. The petition also failed to 
allege that the defendant failed to pay interest “within 
ten days after due.” The allegation was that he failed 
to pay it on the particular day on which it came due. The 
trial court therefore held that one of the notes was not 
due and refused to give the plaintiff judgment thereon. 
The plaintiff appealed, and the supreme court held that 
upon appeal her petition might be amended in accordance 
with the evidence upon the trial, and that the case would 
be remanded to the trial court for that purpose, if she 
decided to so amend. This was a direct holdiug that the 
pleadings would be amended for the purpose of reversing 
the judgment of the trial court. In regard to this case 
the opinion says: “The ruling there, if justifiable at all, 
is under the clause of section 144, ‘or by correcting a mis- 
take in the name of a party, or a mistake in any other 
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respect.’’? But section 144 of the code provides that a 
pleading may be amended “by correcting a mistake in the 
name of the party, or a mistake in any other respect, or 
by inserting other allegations material to the case.” In- 
serting other allegations material to the case is precisely 
upon the same basis in the section as correcting a mistake 
in the name of the party, or a mistake in any other re- 
spect, and the fact that the pleading may be amended by 
inserting other allegations “material to the case” shows 
clearly that the next clause, that amendments may be 
made when they do not “change substantially the claim,” 
means that they may be made unless a new cause of 
action or defense is stated that has not been tried below. 
The opinion cites early cases, mostly from inferior courts, 
that hold that amendments will never be allowed for the 
purpose of reversing a case, but I think that those cases 
are hostile to the language of the statute, which does not 
limit the allowing of amendments to supporting the judg- 
ment, but requires them to be made when it is “in fur- 
therance of justice” to have thein made. In Humphries v. 
Spafford, supra, the leading case above referred to, it was 
in the interest of justice to the plaintiff to allow her to 
amend her petition to conform to the proofs which were 
made upon the trial, and reverse the judgment of the dis- 
trict court refusing to allow her to recover npon both of 
her notes, and J think the decision was right. It has 
never been criticised by this court, but has been appar- 
ently universally followed aud ought to be adhered to. 
Suppose that in an action to foreclose a mortgage the 
plaintiff failed to make the technical allegation that there 
had been no proceedings at law to recover the debt, both 
the plaintiff and the defendant, as well as the court, sup- 
posed that that allegation was in the petition and tried 
the case fully upon that theory, the proof showing plainly 
that there had been no proceedings at law, but the trial 
court for some unacconntable reason refused to enter 
judgment for the plaintiff and the plaintiff appeals to 
this court, and for the first time it is ascertained that the 
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allegation that no proceeding at law had been had was 
omitted from the petition, would this court refuse to allow 
such amendment and refuse to allow the plaintiff to re- 
cover, that being the only possible legal objection to such 
recovery ? 

Unless the case has been tried in the lower court as 
though the proposed amendment was already in the plead- 
ings, the ameudment is never allowed in this court either 
to sustain or to reverse the judgment. If it was so tried. 
and no objection was made to the evidence because of the 
defect in the pleading and the court or jury determined 
the issue as tried, the amendment will be allowed in this 
court, if necessary, to make the pleadings conform to the 
case actually tried, or the case will be disposed of as 
though the amendment had been made. Lawsuits were not 
invented to afford sparring matches to exhibit the cute- 
ness of attorneys at the expense of justice to litigants, at 
least they are not so regarded in modern times in this 
state. The courts are not looking for immaterial techni- 
calities to defeat justice. 

The second paragraph of the syllabus, which is also 
quoted in the opinion as the view of the majority of the 
court, does not harmonize with the discussion in the 
opinion, and I think that discussion is misleading in view 
of tke quotations made from the early cases in other 
jurisdictions, which quotations do not fully present the 
veal point decided by those courts. The second paragraph 
of the syllabus makes an unnecessary and incorrect dis- 
tinction in amendments in this court. The true test is, 
are they in furtherance of justice? And that depends 
upon how the case was tried in the court below. If the 
parties, without any suggestion of defect in the pleadings, 
have fully and fairly tried the cause, the pleadings in 
this court should be made to state the cause actually so 
tried, or the cause should be disposed of here as though 
that had been done. 


Hamer, J., concurs in this dissent. 
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Isaac WARD, APPELLEH, V. CHICAGO, ST. PAUL, MINNE- 
APOLIS & OMAHA RAILWAY COMPANY, APPELLANT, 


Fitep OcToper 18, 1912. No. 17,066. 


1. Negligence: “Acr or Gop.” “A snow storm of such violence as to 
prevent the moving of trains is an act of God.” Black v, Ohi- 
cago, B. € Q. R. Co., 30 Neb. 197. 


. 


: EVDENCE. In an action for damages on account of negli- 
gence, the negligence must be established by direct proof, or by 
showing facts and circumstances from which negligence may 
reasonably be inferred. ~ 


3. Evidence examined and referred to in the opinion held clearly in- 
sufficient to sustain the verdict and judgment. 


ApPFAL from the district court for Cedar county: Guy 
T, Graves, JuDcE. Reversed. 


Mapes & Hazen and B. H. Dunham, for appellant. 


Rk, J. Millard, contra. 


Fawcert, J. 


Plaintiff brought suit in the district court for Cedar 
county to recover for the death of two hogs and the crip- 
pling of two others, through the negligence of defendant, 
while the same were being shipped over defendant’s line. 
From a judgment in his favor defendant appeals. 

The evidence shows: That the hogs were shipped from 
Coleridge, Nebraska, to Sioux City, Iowa; that the line 
of defendant’s road from Coleridge to Wakefield is what 
might be termed a stub line. Plaintiff's shipment con. 
sisted of 71 head of hogs. They were loaded at and left 
Coleridge between 1 and 2 o’clock in the morning of Feb- 

-ruary 9, 1909, on train No. 44. Freight for Sioux City 
urriving at Wakefield on No. 44 is transferred at that 
point to the main line and carried to Sioux City either 
on No. 56 or No. 14. When the train, of which plaintiff's 
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car formed a part, reached Wakefield, a snow storm of 
great severity was blowing and the weather was extremely 
cold. No. 14 was at that time stalled at Norfolk, some 
distance west of Wakefield, and No. 56 was stalled on the 
passing track east of the depot. 

The conductor of No. 44 testified: That he had been in 
defendant’s employ for 20 years; that he remembered the 
storm of February 9; that during the trip they had a little 
delay at Laurel on account of the high storm; that the 
storm was fierce at Laurel and he lost one of his men; 
that when le reached Wakefield the storm was as bad as 
he had “ever lived in;” that there was a high wind with 
falling snow and it was bitter cold; that when they 
reached Wakefield they got as far as the tank and “could 
not get on the line because the train stalled. The Bloom- 
field train, bound for Sioux City, was stalled on the 
passing track east of the depot at Wakefield; they 
could not get through the drifts on the track, about 200 
yards from us. I didn’t know they were stalled there until 
we worked our way to the station and found them. They 
went as far as they could to the side track while we got 
tied there. Their engine died next morning about the 
time ours did. I could have gone 20 or 30 yards farther. 
There was a drift at the main switch. The only reason- 
able thing to do was to stop at the water tank, with hopes 
of doing something after the storm was over. I kept my 
engine alive until 8 or 9 o’clock the next morning, when 
she died on us. We had to kill her to keep her from freez- 
ing up. It stormed all day Tuesday and Tuesday night, 
and abated some time Wednesday. When the storm 
abated everything was blocked wherever snow could lie; 
side tracks were full of snow; yard was full of snow, 
deep drifts, perhaps some ten feet right in front of the 
station; stockyards were level full of snow; snow in box 
cars and everything; had a regular mountain of ice around 
our engine. * * * This car of stock got out of Wake- 
field some time Thursday evening, and went out on the 


o) 


first train. We did everything that we could do to pro. 
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tect the stock. The storm was so fierce one could not see 
his hands before his face. It was absolutely impossible 
to get the cars off on Tuesday morning. * * * Q. Was 
it possible any time after you reached the water tank on 
Tuesday morning of your arrival at Wakefield until the 
track was opened up Thursday afternoon for you to reach 
the chutes at the stockyards? A. No, sir. Utterly im- 
possible. Q. And why? A. Because of the drifts, deep 
drifts between there and the stockyards.”’ 

Mr. Severance, another witness for the defendant, testi- 
fied: That he was a freight conductor on defendant rail- 
way; that he was at Wakefield on the morning of Febru- 
ary 9; was conductor of No. 56; that “it was blowing very 
hard, a blizzard, you couldn’t see anything with distinct- 
ness six feet in front of you. The storm first struck us at 
Wayne, where we had trouble, and it continued getting 
worse. When we arrived at Wakefield the tracks were 
covered with snow so it was almost impossible to move 
without going ahead and shoveling the snow off the tracks 
so that the sand would take a hold and keep the wheels 
from slipping. When we struck the yards at Wakefield 
we first stopped at the water tank. Then we pulled up to 
the main line, and headed in on the passing track. It took 
considerable time to get in there on account of the snow. 
We took the passing track to wait for 14, but 14 did not 
arrive. It is the train from Norfolk; 44 then came in and 
stopped at the water tank. We did not go out on account 
of the blizzard. We tried to get out, made several at- 
tempts, made one attempt to get Mr. Hoider’s engine (the 
engine on No. 44) up there coupled onto ours, in order 
to proceed double headed, but we couldn’t do anything. 
After it cleared up we started to buck snow to clear the 
road toward Sioux City, and went as far as Emerson, I 
think we got there between 4 and 5 o’clock on Thursday. 
We then returned to Wakefield, picked up the stock, in- 
cluding the cars mentioned, and went on to Sioux City. 
That was the first train that went through from the time 
the storm began. * * * Q. Was there any time Mr. 
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Hoider (conductor of No. 44) could have transferred his 
car of stock from his train to your train that morning? 
A. No, sir. Q. Was no time he could do that until after 
they got the road bucked, as you spoke of? A. No, sir.” 
The testimony of these two witnesses is fully corroborated 
by defendant’s station agent at Wakefield. 

‘As against this testimony on behalf of the defendant, 
plaintiff testified: “Q. Do you know whether or not the 
company could have moved your hogs on from Wakefield 
without this delay you speak of? A. Yes, sir. Q. Could 
they? A. They could when we got to Wakefield. Could 
went right along with us; was no storm to bother us, no 
drifts, because I was out all through there.” On cross- 
examination he shows that he knew the train he shipped 
on would not go beyond Wakefield; that it goes there and 
turns around and returns, and is not scheduled to run to 
Sioux City. He also testified: “I went to Sioux City on 
the first train that came through after the storm. This 
was about 10 o’clock Thursday evening. No freight trains 
had gone through before that time.” 

The witness Beig testified: That he shipped a car of hogs 
from Coleridge at the same time plaintiff shipped; that 
they left Coleridge about 1 o’clock Tuesday morning, and 
arrived at Wakefield about 4 in the morning; that it was 
snowing pretty hard. On cross-examination he testified: 
“The hogs were shipped in open stock cars. It was snow- 
ing, and got colder as it stormed. We stayed up to the 
hotel all day Tuesday, Wednesday and Thursday.” On 
being recalled, plaintiff testified: That they stopped at 
Laurel en route to Wakefield about 25 minutes. “It was 
snowing at that time, but wasn’t blowing. When we got 
to Wakefield, Beig and I got out of the caboose and walked 
up to the depot, and there wasn’t a drift between there 
and the depot. It was snowing quite hard, but the wind 
wasn’t blowing to amount to anything. I had a conversa- 
tion with Hoider, in which he said that he was hold- 
ing train for Norfolk train—that was the one that took 
the stock on—waiting for that one to double engines, and 
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this other engineer and our conductors wanted to double 
engines and take us to Sioux City. I was not down 
around the chutes that night. The Norfolk train hadn’t 
arrived while we were there.” The witness Beig, referred 
to by plaintiff, testified: “When we arrived at Wakefield 
we walked down to the depot. It was not drifted.” On 
cross-examination he testified: “When we got out of the 
caboose it was blowing some and there was snow on the 
ground: It was snowing pretty hard and the wind was 
blowing.” 

The testimony of defendant’s witnesses that train No. 
14 was stalled at Norfolk, and No. 56 on the passing track 
east of the depot at Wakefield, is not denied. The severity 
of the storm is not denied, except by the statements of 
plaintiff and Beig that when No. 44 reached Wakefield 
they got out of the caboose and walked to the depot, and 
that there were no drifts between the train and the depot. 
We have read the abstract of the testimony carefully, and 
are unable to find anything in it which even tends to show 
any negligence on the part of the defendant in failing to 
get plaintiff's stock through to Sioux City any sooner than 
was done. In the face of the severity of the weathe? and 
the immense quantities of snow, the defendant’s agents 
in charge of the trains at Wakefield were the only ones 
qualified to determine whether or not it was wise to at- 
tempt to move the stock in controversy from Wakefield to 
Sioux City on that morning. We think it is clear that, if 
they had attempted to do so, the train would have been 
unable to reach even the next station, and would in all 
probability have been stalled out in the country, where it 
would have been next to impossible to feed and care for 
the stock; in which event we think, under the evidence 
in this case, plaintiff would have had reason to complain 
of their having made such a foolhardy attempt. That “a 
snow storm of such violence as to prevent the moving of 
trains is an act of God” was decided by this court in Black 
v. Chicago, B. & Q. R. Co., 30 Neb. 197. That the snow 
storm of February 9, 1909, was such a storm is clear, 
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The only testimony as to the death and crippling of the 
hogs is the following given by plaintiff: “1 didn’t see 
anything wrong with the hogs until Wednesday, about 10 
or 11 o’clock, I saw two dead. There was two crippled 
when I got to Sioux City. I think they crippled them 
transferring. They ran a wagon box from one car to 
another, and got the cars as close as they could get them 
together, and drove them across. This was Wednesday 
night.” It is clear from the record before us that plaintiff 
was accompanying his shipment of hogs, yet he does not 
attempt to relate any circumstance tending to show what 
caused the death of the two hogs, nor does he account for 
the crippled condition of the other two any further than 
to say, “I think they crippled them transferring.” There 
is no claim that any of the hogs were dead or crippled 
when they reached Wakefield. 

For aught that appears in the record, the two hogs may 
have died froin disease, or nay have been trainpled to 
death by the other hogs in the car. One thing is certain, 
they were not killed by any bumping or rough handling 
of the car, for it had not been moved from its position 
near the water tank up to the time plaintiff says he saw 
them dead. There is an entire absence of evidence to 
show that their death was the result of any negligence on 
the part of defendant. In like manner, there is no testi- 
mony to show how the other two hogs became crippled, 
beyond the statement of plaintiff that “I think they 
crippled them transferring.” By this he meant the trans- 
ferring of the hogs from the car in which they arrived at 
Wakefield to the one in which they were finally taken to 
Sioux City, which transfer was made Wednesday night. 
There is nothing in his testimony, nor in the record, 
from which it can even be inferred that the method of 
making the transfer, testified to by him, was not as safe 
as any that defendant could have used; nor is there any 
testimony to show that, while making the transfer, the 
hogs were so handled that the crippling of the two might 
reasonably be inferred therefrom. There must be some- 
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thing more than a mere suspicion to sustain a charge of 
negligence. In an action for damages on account of neg- 
ligence, the negligence must be established by direct proof, 
or by showing facts and circumstances from which negli- 
gence may reasonably be inferred. 


REVERSED AND REMANDED. 


FLoRA M. MARSH ET AL., APPELLEES, V. EDITH V, MarsH 
ET AL., APPELLANTS. 


Freep Ocroper 18, 1912. No. 16,891. 


1. Wills: Construction. When there are definite and unambiguous 
expressions in a will, other expressions that are capable of more 
than one meaning must be so construed, if reasonably prae- 
ticable, as to harmonize with the plain provisions of the will. 


: “LEGAL REPRESENTATIVES.” In wills and other 
written instruments, the words “legal representatives” are fre- 
quently used to mean the persons who succeed beneficially to the 
property or interest of the deceased. Whether in any given case 
they are so used, or the executor or administrator is intended, 
must be determined from a consideration of all of the provisions 
of the will. 


: “Heres AND LEGAL REPRESENTATIVES.” The use of 
the expression, “heirs and legal representatives,” instead of 
“heirs, executors and administrators,” may, under some cirenm- 
cumstances, raise the presumption that those who are bene- 
ficially interested and succeed to the property and rights of the 
decedent are intended. 


4. Husband and Wife: Disposrrion or PROPERTY: REMOVAL oF DiIs- 
ABILITIES. Our statute has taken away the common-law power 
of a husband to dispose of his wife’s property. A married wo- 
man has the same power to dispose of her property and prop- 
erty rights that a married man has to dispose of his. 


5. ConTRACTS oF MARRIED WomEN. In this state the contract 
of a married woman must be with reference to her separate estate 
or property. If she provides in her contract that she intends 


to bind her separate estate thereby, without describing any 
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property or property rights, it binds only the property and estate 
which she has at the time of making the contract, and the pro 
ceeds thereof, or substitute therefor. If she assigns specific 
property or rights, such contract is “with reference to her 
separate estate.” 


6. Quaere. Whether a remainder limited to the heirs of one living 
at the time it is granted is assignable, quere. 


7. Husband and Wife: Disabinitirs oF COVERTURE: ASSIGNMENT: 
Estorrer. The defense of coverture is based upon lack of 
power. When the power to act is entirely wanting, no estoppel 
can arise from an attempt to perform such act. But when a 
contingent interest in property is so remote as to be incapable 
of sale or assignment, an attempt to assign it upon adequate 
consideration and subsequent conduct continued until after the 
title of the assignor has become perfect, there being no lack of 
power, may create an estoppel to deny the validity of the assign- 
ment. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. Troup, JupGE. Reversed with directions. 


Francis A. Brogan, for appellants. 


T. J. Mahoney, H. O. Brome and William J. Coad, 
contra, 


SEDGWICK, J. 


William W. Marsh of Omaha died April 2, 1901, leav- 
ing an estate of about $625,000. He left a widow, Flora 
M. Marsh, and four sons, Charles, Frank, William, and 
Allan A. Marsh. Charles Marsh died in 1909. The de- 
fendant Edith V. Marsh is his widow, and the defendant 
Gertrude J. Marsh is their minor daughter. About a year 
before his death William W. Marsh executed a will, in 
which he appointed his widow and his four sons trustees 
of his estate, with large powers and discretion in the con- 
trol and management thereof. The will was duly pro- 
bated, and the trustees named assumed the trust and took 
control of and administered the estate. The plaintifis 
Flora M. Marsh, Frank Marsh, William Marsh, and Allan 
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A. Marsh, as trustees under the will, brought this action 
in the district court for Douglas county to obtain a con- 
struction of the will. ‘Charles Marsh, at the time of his 
death, was indebted to the defendant the United States 
National Rank of Omaha upon several promissory notes, 
and the bank answered in the action, and alleged that to 
secure this indebtedness Charles Marsh had assigned’ to 
the bank his interest in the estate of his father, and that 
the defendant Edith V, Marsh had joined in the assign- 
ment, and the bank asked that the administratrix of the 
estate of Charles Marsh be required to pay the claim of 
the bank out of the estate of Charles Marsh. Edith V. 
Marsh contested the right of the bank under the assign- 
ment, and contended that, as Charles died before January 
1, 1910, he had no interest to assign, and that her assign- 
ment was void because of her coverture, and because her 
interest was contingent and not assignable. 

The will contained the following provisions: 

“Third. All the residue and remainder of my estate, 
both real and personal, of every kind and nature whatso- 
ever, and not. heretofore given and bequeathed to my be- 
loved wife Flora:-M. Marsh, I hereby give and bequeath in 
trust in manner and for the purposes, to wit: To my wife 
Flora M. Marsh, Charles Marsh, Frank Marsh, William 
Marsh and Allan A. Marsh, my sons, I give and bequeath 
all of said residue and remainder of my estate, both real 
and personal, in trust, to be held and managed by them 
as trustees, until the first day of January, A. D. nineteen 
hundred and ten (1910), hereby authorizing and empower- 
ing them to invest, re-invest and keep said property so 
that it will produce an annual income, using their best 
judgment and care in the management thereof, and in the 
(discharge of said trust, I hereby authorize and empower 
my said trustees, while they shall have and hold said 
residue and remainder or any part thereof in trust as 
aforesaid, to sell, convey and dispose of the same or any 
part thereof at public or private sale, at such times and 
upon such terms and conditions, and in such a manner as 


192 NEBRASKA REPORTS. [ Vou. 92 
Marsh vy. Marsh. 


to them shall seem best and proper, and to re-invest the 
proceeds of such sale or sales in other property or securi- 
ties to be held by them upon the terms and conditions of 
said trust, hereby authorizing and empowering my said 
trustees to make any, all and any deeds, conveyances and 
transfers, and execute the same, judged by them necessary 
and proper to carry out the purposes of this trust or their 
duties as such trustees. And I further direct and au- 
thorize that it shall not be essential for said trustees to 
act unanimously, but a majority of said trustees are 
authorized and empowered to do any and all acts and to 
execute any and all powers required to be done in said 
trust, and in the event that either or any of said trustees 
shall resign, die, or for any cause fail to accept this trus- 
teeship, then in such case the majority of such of said 
trustees as are then acting as trustees at the time any 
act or thing is done or performed, may do or perform said 
act or thing as fully and legally as all of said trustees 
could or might do or perform the same unanimously.” 

“Sixth. After paying all expenses and all taxes and 
other charges including the payments to be made to my 
sister Stella M. Champlin, and my beloved wife Flora M. 
Marsh, I will and direct that the balance of the rents, 
profits and income annually derived from said property 
so held in trust, shall be divided equally between my said 
wife Flora M. Marsh, Charles Marsh, Frank Marsh, Wil- 
liam Marsh and Allan A. Marsh, and in the event of the 
death of either of my said sons, his part shall go to his 
heirs or legal representatives as provided by tlhe laws of 
the state, and said balance of said income so to be divided 
and paid to my said wife and sons under this sixth di- 
vision of my will shall be paid quarterly.” 

“Bighth. I will and direct that on the first day of Janu- 
ary, A. D. 1910, all of said property held in trust, as 
aforesaid, shall vest in and be disposed of as follows, to 
wit: To my sister, Stella M. Champlin, if she shall then 
be living I give the use of and income of ten thousand 
dollars during her natural life, the said income to be 
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paid to her annually, and for the purpose of carrying out 
this gift and provision to my said sister, I direct that my 
said trustees shall invest the sum of ten thousand dollars 
($10,000) in some suitable investment the income thereof 
_to be paid annually to her as above directed, and the pay- 
ments to her of the annual sum of six hundred dollars 
hereinbefore directed shall cease and be at an end on 
January 1st, 1910. 

“Ninth. I will and direct that all of my estate both 
real and personal and so held in trust, by my said trus- 
tees, shall vest in and go, on the said first day of January, 
nineteen hundred and ten (1910), subject to the pro- 
visions for my sister Stella, in the eighth division of this 
my last will and testament as follows, to wit: To my 
beloved wife Flora M. Marsh, I give and bequeath an un- 
divided one-fifth part of said property, absolutely and in 
her own right; to my beloved son Charles Marsh, I give 
and bequeath an undivided one-fifth part of said property, 
absolutely and in his own right; to my beloved son Frank 
Marsh, I give and bequeath an undivided one-fifth part of 
said property, absolutely and in his own right; to my 
beloved son William Marsh, I give and bequeath an un- 
divided one-fifth part of said property, absolutely and in 
his own right; and to my beloved son Allan A. Marsh, I 
give and bequeath an undivided one-fifth part of said 
property, absolutely and in his own right. Should my 
beloved wife Flora M. Marsh not be living at the time of 
my death I will and direct that the property given and 
bequeathed to her in second division of this will shall go 
to my said trustees to be held in trust upon the terms and 
conditions of the other property held in trust and shall 
go at the expiration of said trust to wit, January 1st, 
1910, as the other property goes, except such as may be 
worn out or consumed in the use or become worthless by 
age, and loss, to my said sons. And I further will and 
direct that if either or any of my sons shall not be living 
at my death to take under this will, then I give and be- 

16 
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queath that part of the income going to him or them, to 
his or their heirs and legal representatives to go as pro- 
vided by law. And at the death of my sister Stella on or 
after the first day of January, A. D. 1910, the said ten 
thousand dollars shall go as follows: I will and direct 
that said ten thousand dollars shall be equally divided 
between my wife and sons in the same manner and under 
the same conditions as the said residue and remainder on 
the said January ist, A. D. 1910. 

“Tenth. T will and direct that the title and ownership 
to said property devised in this Jast will and testament 
in trust shall not vest in my said wife and sons or either 
of them, except as trustees, until the Ist day of January, 
A. D. 1910. And in the event that my said wife or eithen 
or any of iny said sons shall die prior to the 1st day of 
January, A. D. 1910, then in such case the property or 
that part thereof that would have gone to her, him or them 
shall go to her, his or their heirs and legal represeutatives 
uccording to law as the case may be.” 

“Twelfth. I will and direct that at the expiration of 
this trust, January 1st, A. D. 1910, said trustees shall 
turn over to the parties then entitled thereto the property 
which such persons are entitled to, and in the discharge 
of the duties under this trust I direct that no bond be 
required of either or any of said trustees, as I rely upon 
the sound discretion and good faith of each and all in the 
performance of their duties herein.” 

It is said in the briefs that three principal questions 
are presented: Jirst, would the bequest to Charles 
Marsh vest in him an estate in his lifetime and subject to 
his debts, or was his interest under the will contingent 
upon his living until the 1st day of January, 1910? 
Second, if the estate was contingent and, he having died 
before that time, was not subject to his debts, who took 
the estate under the terms of the will, his wife and child 
as his heirs, or the administrator of the estate as his legal 
representative? Third, if his widow and child took the 
estate as his heirs, did the interest of the widow, Edith V. 
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Marsh, go to the bank under the assignment which she 
executed? 

The trial court held, under the first proposition, that 
the estate of Charles Marsh was a contingent one, and, 
under the second proposition, that under the terms of the 
will it went to the administrator of the estate of Charles 
Marsh, and directed that it be applied by the administra- 
tor to the payment of his debts. From this decree the de- 
fendants Edith V. Marsh and Gertrude J. Marsh have 
appealed. 

It must be conceded that the questions thus presented 
to this court are not free from difficulty. There is a va- 
riety of expressions in the will apparently bearing upon 
the matters in dispute, and, if taken literally as such 
words are ordinarily used, they appear in some instances 
to be inconsistent. 

1. We are inclined to agree with the trial court upon 
the first proposition determined. The object is to ascer- 
tain, if possible, the purpose and meaning of the testator. 
When there are definite and unambiguous expressions in 
a will, other expressions that are capable of more than one 
construction must be so construed, if reasonably practi- 
cable, as to harmonize with the plain provisions of the will. 
The statement in the eighth paragraph of the will, “that 
on the first day of Jannary, A. D. 1910, all of said prop- 
erty held in trust, as aforesaid, shall vest in and be dis- 
posed of as follows, to wit:” and in the next paragraph the 
words, “shall vest in and go, on the said first day of Janu- 
ary nineteen hundred and ten (1910) * * * as follows, 
to wit: * * * to my beloved son Charles Marsh, I give 
and bequeath an undivided one-fifth part of said property, 
absolutely and in his own right,” and also in the tenth 
paragraph, “I will and direct that the title and ownership 
to said property devised in this last will and testament in 
trust shall not vest in my said wife and sons or either of 
them, except as trustees, until the Ist day of January, A. 
TD. 1910,” appear to be positive and unequivocal, and no 
doubtful or ambiguons expressions should be allowed to 
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override them. The language quoted above from the tenth 
paragraph of the will appears to have been used for the 
express purpose of determining this question. The title 
to the property, it is of course conceded, is vested in the 
trustees named in the will; and to leave no question of 
his intention the testator says that not only this title 
but the ownership of the property shall not vest in his 
wife and sons or either of them, except as trustees, until 
the time fixed in the will for that purpose. 

2. The next question presented is a more difficult one. 
Charles having died before the property vested in him, 
who took the property under the terms of the will? In 
the able and exhaustive argument presented upon both 
sides of this question, it is nade to turn largely upon the 
construction of the words “legal representatives” in the 
tenth paragraph of the will: “In such case the property or 
that part thereof that would have gone to her, him or them 
shall go to her, his or their heirs and legal representatives 
according to law as the case may be.” In statutes, con- 
tracts and wills, the words “legal representatives” are un- 
doubtedly more often than otherwise used to designate the 
executors of the will or the administrators of the estate. 
These words are, however, frequently used to designate 
the party or parties who succeed to the property or 
interests of the deceased, who stand in his place, and so 
represent his rights. In what sense these words were 
‘used in this will must be determined from a consideration 
of all of the provisions of the will. The income of the 
property, by the sixth paragraph of the will, was to be 
distributed as it accrued to the beneficiaries named, and 
it was provided that, “in the event of the death of either 
of my said sons, his part shall go to his heirs or legal 
representatives as provided by the laws of the state.” 
The use of the conjunction “or” in this provision and the 
conjunction “and” in the corresponding provision in 
paragraph 10 was apparently inadvertent, and has no 
significance. 

In the first place, if the testator had intended that, in 
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the event of the death of one of the beneficiaries before 
the property vested in him, it should go to his executor 
or his administrator, it would have been easy, and perhaps 
natural, to have used those words instead of the words 
“legal representatives.” The testator appears to have had 
confidence in his sons; they are made trustees, and the 
power and discretion given them in the use and control 
of the property is but very little restricted. They were 
not required to give bond, and, if some of them became 
disqualified or declined to act, no others were to be selected 
in their places. Under the provision of this will, Charles 
might have become sole trustee without bond. The ob- 
ject of placing tlis property in trust is stated in the will, 
and is for business purposes to keep the estate intact and 
enhance the value; but the sole purpose of the tenth para- 
graph of the will is to prevent the estate from vesting in 
the beneficiaries until the specified time, and to provide 
for the contingency of the death of one or more of the 
beneficiaries before that time. We cannot discover any 
purpose that could have been in the mind of the testator 
in inserting this tenth clause in his will that would not 
be effectually thwarted by providing that, in case of the 
death of one of tle beneficiaries before the time specified, 
his share should go to the executor or administrator of 
his estate. In construing this tenth paragraph of the will, 
we are required, if possible, to give some meaning to the 
words ‘‘according to law as the case may be.” The right 
of succession to the property of decedents is regulated by 
statute. These statutes determine the person to whom the 
property shall descend. Changes in that regard are not 
infrequent; indeed, radical changes have been introduced 
into our law since the execution of this will and the death 
of the decedent, in regard to the persons entitled to in- 
herit and the manner of descent of property. If the tes- 
tator intended that, in the event of the death of his son 
within the time stated, his portion of the property should 
go to the persons to whom the law, as it existed at the ter. 
mination of the trusteeship, would give it, under the cir- 
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cumstances and conditions that should then exist, the 
words “according to Jaw as the case may be” might have 
been used for that purpose. No other use for these words 
has been suggested. 

Some of the conditions and surrounding circumstances 
at the time of the execution of the will might indicate a 
different intention on the part of the testator. As an 
illustration of this last thought, it may be ‘noted that 
Charles was indebted to his father in a considerable 
amount at the time of the making of the will and con- 
tinuously until his father’s death. Did the testator in- 
tend that, in case of Charles’ death before the 1st day of 
January, 1910, his portion of the property should go to 
his widow and children, and his indebtedness to his 
father’s estate should remain nnpaid? If the relations 
between Charles and his father had been those of ordinary 
debtor and creditor, this suggestion would have weight. 
Mr. Marsh, after the execution of the will, advanced money 
to Charles with which to meet his existing liabilities, and 
perhaps for speculative purposes, and, although he took 
Charles’ note for the amount so advanced, it is not clear 
whether he expected to enforce collection of the note, or 
regarded it as substantially a gift to his son’ At all 
events, the circumstance that he made no provision for 
the collection of the note in the remote contingency of the 
death of his son before he came into his inheritance is not 
of sufficient weight to determine the question presented. 
The briefs contain exhaustive and admirable arguments 
upon both sides of this question, and, if time would per- 
mit, it would be interesting to pursue the discussion fur- 
ther, but in the end the solution of the riddle would still 
be in doubt, and no good purpose served by prolonging 
this opinion. If our construction of the will is somewhat 
technical, it must be conceded that there is no sub- 
stantia] basis for a broader construction. 

We have concluded that the necessary construction of 
the will as a whole, under all of the circumstances, is that 
it gave the share which Charles would have taken, if he 
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had lived to the time specified, to the persons to whom, 
at that time, it would descend under the law as it should 
then be. 

3. Charles Marsh assigned his interest in certain securi- 
ties belonging to the estate to secure an indebtedness now 
held by the defendant bank. His wife, Edith V. Marsh, 
joined in the execution of the assignment, which contained 
the following provision: “I, Edith V. Marsh, do hereby 
consent to join in the above assignment, it being under- 
stood that said assignment is of all interest, present and 
prospective, actual or contingent, of either said Charles 
Marsh or myself in or to said bonds.” Also to secure the 
same indebtedness, they executed another: assignment 
covering both the income that was coming to Charles 
Marsh and his interest in the principal of the property in 
the hands of the trustees. This assignment provided: 
“The intention hereby being to .assign so much of the 
income and principal due, or to become due to either of 
the undersigned in the assets of said estate, whether pres- 
ent or future, actual or contingent, to fully pay and satisfy 
the interest and principal of the aforesaid notes.” It is 
contended that these assignments were ineffectual to trans. 
fer the interest of the defendant Edith V. Marsh in the 
estate. The first contention in this regard is that, Edith 
V. Marsh being then a married woman, she was incom- 
petent to convey such interest. The first and second sec- 
tions of our married woinen’s act (Comp. St. 1911, ch. 
538) are as follows: 

“Section 1. The property, real and personal, which any 
woman in this state may own at the time of her marriage, 
and the rents, issues, profits, or proceeds thereof, and any 
real, personal, or mixed property, which shall come to her 
by descent, devise or the gift of any person except her 
husband, or which she shall acquire by purchase or other- 
wise, shall remain her sole and separate property, not- 
withstanding her marriage, and shall not be subject to the 
disposal of her husband, or liable for his debts’”—with a 
proviso as to family necessaries. 
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“Section 2. A married woman, while the marriage re- 
lation subsists, may bargain, sell, and convey her real and 
personal property, and enter into any contract with refer- 
ence to the same in the same manner, to the same extent, 
and with like effect as a married man may in relation to 
his real and personal property.” 

Formerly at the common law the personal property of 
a married woman was subject to sale and disposal by her 
husband. The first section of the act above quoted took 
this power over the personal property of the wife away 
from the husband. The language of the section is broad 
enough to cover any interest whatever that the wife might 
have in any property. As the power to dispose of prop- 
erty must exist, it is manifest that the intention of the 
legislature in these two sections was to transfer the 
power of disposal of the wife’s property from the husband 
to the wife, and we have no doubt that under our statutes 
a married woman may dispose of her property “to the 
same extent and with like effect” as a married man may 
dispose of his. Levi v, Harl, 30 Ohio St. 147; Ankeney v. 
TTannon, 147 U. S. 118, and similar cases were decided 
under statutes very different from ours. Some of the 
language used in those cases, and apparently relied upo” 
here, is not applicable. 

The question frequently arises whether the contract of 
a married woman has reference to her separate estate. If 
she provides in the contract that she intends to bind her 
separate estate, without describing it, it is usually con- 
strued to mean her separate estate at the time of entering 
into the contract, and property afterwards coming to her 
by gift or will, and not from her husband, is not affected 
by such contract. This was so held in Lee v. Cohick, 39 
Mo. App. 672. The question was whether the contract of 
a married woman for legal services, with an agreement 
in general terms that the contract should bind her sepa- 
rate estate, but without describing or naming any prop- 
erty right or interest, would create an indebtedness that 
conld be collected from after-acquired property. It was 
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held that it would not, and that is the meaning of the rule 
stated in the syllabus: “A married woman can by her 
contract only charge a separate estate held by her at the 
date of such contract, or the subsequent substitute there- 
for.” If she executes a promissory note, and ‘it is at- 
tempted to enforce it against her property generally, this 
question becomes important. It has been generally held 
by this court that, if a married woman has no separate 
property at the time of entering into a contract, it cannot 
be said that the contract is with reference to her separate 
estate; but, if she has an interest in property and con- 
tracts that inlerest to another, no such question arises. 
If she assigns the property right, the contract must be 
with reference to that right. In Tyler v. Winder, 89 Neb. 
409, it was held: “A married woman who has no separate 
estate may employ an attorney to begin and prosecute or 
defend an action for divorce, and make a valid contract 
to compensate the attorney for his service in such action.” 
In the opinion Kocher v. Cornell, 59 Neb. 315, and other 
cases are referred to, in which it is held that, “when a 
married woman signs a note as surety, and has no sepa- 
rate estate or property at the time of signing, it will be 
presumed that she did not contract with reference to her 
property or business.” And it issaid: “If she has rights 
to protect or enforce, and makes contracts reasonably 
appropriate to enforce or protect them, the case is entirely 
different.” 

The next contention is as to the character of the interest 
of Mrs. Marsh of which she attempted to dispose. Is such 
an interest assignable? Was the subject of this assign- 
ment property, or an interest in property that could be 
assigned? The testator was deceased at the time of the 
assignment. There was a portion of the estate that would 
go to the husband or wife if either of them lived until 
1910. If the husband lived until that time, his assign- 
ment alone would be sufficient to transfer that portion. 
He had no interest that he could have assigned if he died 
before that time. The same condition existed in Taylor 
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v. Taylor, 118 Ta. 407. In that case the will gave the 
widow of the testator a life estate, and afterwards to his 
son or his heirs. The court construed this language to 
mean that, if the son lived to the termination of the par- 
ticular estate, the property went to him; but, if not, it 
went to his heirs then living. It was held that the will 
gave the son a contingent remainder, which could not be 
levied upon and sold on execution, but which was assign- 
able. Under the authority of this case, and indeed under 
the authorities generally, there seeins to be no donbt of 
the validity of the assignment of Charles Marsh, so far as 
any interest which he had in the property was concerned. 
It was not necessary to consider whether the presumptive 
heirs of the son of the testator had an assignable interest 
in the estate. There is in the opinion a quotation from 
2 Washburn, Real Property (6th ed.) sec. 1557, p, 527, 
in which that author says: “But if the contingency is 
in the person who is to take, as where the remainder is 
limited to the heirs of one now alive, there is no one who 
can make an effectual grant or devise of the remainder.” 
If Edith V. Marsh had an assignable interest, it was be- 
cause she was a presumptive heir of one alive at the time 
of the grant; and, under this statement of Mr. Washburn, 
it would seem that she could not make an effectual grant 
of that interest. The authorities, however, especially the 
more recent ones, are not united on this proposition. If 
the rule is supported by the weight of authorities, we think 
it ought not to be applied in this case. The bank might 
have enforced the assignment of Charles Marsh, so far as 
it related to the income which he was receiving from the 
estate. The indebtedness continued for many years, but 
the bank renewed it from time to time on the strength of 
these assignments. The interest in the estate described 
in these assignments amounted to much more than the 
claim of the bank, so that if these assignments were valid 
the claim of the bank was amply secured. By the execu- 
tion of these assignments the collection of the claim was 
postponed from time to time, and the husband enjoyed the 
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income from the estate which, but for its reliance upon 
these securities, the bank might have applied upon his 
indebtedness. 

Our statute provides: “Every conveyance of real estate 
shall pass all the interest of the grantor therein, unless a 
_ contrary intent can be reasonably inferred from the terms 
used.” Comp. St. 1911, ch. 78, sec. 50. If one sells an 
article of personal property of which he has no title or 
possession at the time, but a contingent right, and after- 
wards acquires the title and possession, he ought not to 
be allowed to urge his want of title at the time of his 
contract to enable him to avoid his contract. When Edith 
V. Marsh executed these assignments it was known by 
all parties that the right of her husband to assign this 
interest in the estate might be defeated, as it subsequently — 
was, and she executed these assignments to supply this 
defect in her husband's right to convey. She knew that if 
the bank allowed them to enjoy the income from the 
estate it did so relying upon the validity of these assign- 
ments. She ought not now to repudiate them. But her 
counsel urges that the defense of coverture is the want 
of power, and that, where there is no power to contract, 
the attempt te do so will not constitute an estoppel, and 
it is so held in Whitlock v. Gosson, 35 Neb. 829, in which 
it is said: “Kstoppel will not supply the want of power, 
or make valid an act prohibited by express provisions of 
law.” If, however, we are right in the conclusion that 
married women have the same power to convey their real 
and personal property that married men have to convey 
theirs, then the invalidity of these assignments, so far as 
her interests are concerned, was not for want of power 
in her to convey; but, if they were invalid at all, it was 
because of the character of the thing attempted to be 
assigned. In such ease the principle of estoppel applies 
in full force. We conclude that the interest of Edith V. 
Marsh in the funds in the hands of the trustees is subject 
to the claim of the defendant bank. 

The judgment of the district court is reversed and the 
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cause remanded, with instructions to enter a decree in 
accordance with the view herein expressed. 


REVERSED. 
Fawcett, J., took no part. 


Lerron, J., concurring. 


The question presented relates to an interest in certain 
specified personal property. JI concur in the view that, 
under the terms of the will, the title to the bonds assigned 
never yested in Charles Marsh, but eventually passed by 
the will to his heirs and legal representatives. I alyo think 
the opinion correct as to the meaning of the words “heirs 
and legal representatives’ in this will. The case of 
Shackley v. Homer, 87 Neb. 146, is easily distinguishable. 
The interest of Mrs. Marsh in the property was contin- 
geut upon the death of Charles Marsh before the time when 
the title would vest in him, and her survival. In equity 
such contingent interests in chattel property are both 
devisable and assignable. 1 Fearne, Remainders, 368, 
548; Migden v. Williamson, 3 Cox's P. W. (Eng.) 1381; 
Scawen v. Blunt, 7 Ves. Jr. (Fug.) *294; fMinkle v. 
Wanzer, 17 How. (U. 8.) *358, This being the case, the 
contingent interest of Mrs. Marsh in the bonds passed by 
her assignment and became effectual by estoppel when the 
- trust estate determined. 


PETER FREDERICK, SR., APPELLANT, V. MARY GESLING, 
APPELLEE. 


Fitep Ocroner 18,1912. No. 17,624. 


1. Judicial Sales: VacaTion. Ordinarily judicial sales will not be set 
aside for inadequacy of the price paid, 1m the absence of fraud or 
mistake, when the purchaser pays two-thirds of the appraised 
value of the defendant's interest in the land. 
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2. Liens: ForecLosure: Goon FairH. When two parties have liens on 
the same land, and the land is of sufficient value to pay all liens, 
there should be entire good faith between the lienholders to 
realize sufficient to satisfy both liens. 


3. Subrogation. The right of subrogation must depend upon the facts 
and equities of the particular case in which it is asserted. 


Liens. F. bought land at execution gale upon a judgment 
owned by him. The certificate of liens showed several mortgages 
prior to the lien of his judgment. The land sold for more than 
two-thirds of the appraised value, but much less than its actual 
value. The prior mortgages had in fact been paid. Held, That a 
mortgagee whose mortgage was on record before the execution 
sale, and was given to secure a loan with which the prior mort- 
gages were paid, upon an understanding with the mortgagor that 
it should be a first lien, is entitled to subrogation to the lien of 
the prior mortgages. 


APPEAL from the district court for Sheridan county: 
Witriam H. Wrsrover, JUDGE. Reversed with directions. 


Isham Reavis and Albert W. Crites, for appellant. 
Edwin Falloon and J. H. Edmunds, contra. 


SEDGWICK, J. 


When this case was here before (89 Neb. 93), it was 
determined upon a general demurrer to the defendant’s 
answer. The character of the case is stated in the former 
opinion, and the controlling allegations of the answer 
demurred to are also stated. The principal defense then 
insisted upon was that, in the sale upon the judgment 
under which the plaintiff claims title, the prior mortgages 
were in fact deducted as liens in the appraisement of the 
land. It was clearly and positively alleged in the answer 
“that these liens were deducted from the value of said 
premises, and said premises were appraised by said ap- 
praisers after said liens had been deducted at the sum of 
$500.” And again: “That at the time said sale was nade 
said liens were still of record and in force on said land 
and deducted from its appraised value.” It was held, as 
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against a general demurrer to the answer, that these alle- 
gations were snfficient to charge the plaintiff with these 
prior liens as a part of the purchase price of the land at 
the sale. The cause has been retried, and is now presented 
upon the question of the sufficiency of the evidence; the 
trial court having held that the defendant was entitled to 
have her mortgage subrogated to the lien of the prior 
mortgage. The principal question now presented upon 
this appeal is as to this defense, which was also included 
in the answer, and upon which the trial court has now 
found in favor of the defendant. 

It appears now from the pleadings and evidence that 
when the plaintiff purchased the land at sheriff's sale 
under his jndgment he was not personally present at the 
sale, and had no actual knowledge that the prior mortgage 
had not been released of record, nor that the defendant’s 
mortgage had been duly recorded. It seems, so far as 
he is personally concerned, that he purchased the judg- 
ment against Buckminster and also the land at the execu- 
tion sale in good faith. This defendant also acted in good 
faith in loaning the money for which her mortgage was 
given and with which the prior incumbrance was paid. 
The trial court found that the land, at the time of the 
trial, was worth $1,600. The plaintiff’s judgment at that 
time, with interest and costs, amounted to less than $300. 
The defendant's mortgage was for $600 and some interest. 
The value of the land then was amply sufficient to pay 
both claims. Under such circumstances there should be 
perfect good faith between the parties. The appraisers 
at the sheriff’s sale appear to have valued the land at £500, 
and the plaintiff purchased it at the sale for $333.35, 
which was more than two-thirds of its appraised value. 
It is insisted that under these circumstances the existence 
of prior liens and the fact that they are shown upon the 
appraisement are immaterial, and in ordinary cases of 
judicial sale this is the rule. — 

It will be remembered that Buckminster was the owner 
of this land and had given this plaintiff two mortgages 
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thereon. One of these mortgages included also some land 
in Richardson county. The plaintiff began an action in 
the district court for Richardson county to foreclose the 
last-mentioned mortgage and obtained a judgment of fore- 
closure therein. Thereupon Buckminster’s brother loaned 
him $425 with which to pay to the plaintiff the amount of 
the said judgment in foreclosure, with interest and costs, 
together with the plaintiff's other mortgage, which cov- 
ered only the land in question. It is conceded in the 
briefs that Buckminster’s brother, while he held his mort- 
gage on this land, wonld have been entitled to subroga- 
tion to the prior liens held by the plaintiff as against the 
owner of the land and the plaintiff also. The mortgage, 
under which the defendant claims, was given by Buck- 
minster to the defendant to secure the money which he 
borrowed with which to pay this prior mortgage. Some 
time before either of these two last-named mortgages was 
given the plaintiff purchased a judgment in justice court 
of Richardson county against Buckminster, and caused 
the same to be duly transcripted and docketed in Sheridan 
county as a lien upon the lands of Buckminster. Plaintiff 
caused an execution to be issued upon that judgment and 
levied upon this land. In the meantime, and before the 
execution sale, the defendant’s mortgage was duly re- 
corded in Sheridan county. The appraisers at the execu- 
tion sale included both the defendant’s mortgage and the 
$425 mortgage to Buckminster’s brother in the statement 
of liens certified by them to be prior to the lien of the 
plaintiff's judgment. The plaintiff obtained his title 
through the acts of the sheriff and appraisers, and is 
therefore bound by those acts, so far as they affect his 
title. For the purposes of this action, then, he must be 
held to have known that the appraisers certified and re- 
turned to the court that there were liens upon the land 
prior to his own, amounting to $1,182.30. The plaintiff 
by his purchase took only such title as his judgment 
debtor, Buckminster, had in the land. 

The evidence in many respects is not very clear and 
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satisfactory. but it appears from the record that the re- 
lease of the prior mortgage and the execution of the de- 
fendant’s mortgage were on the same day, and, in the ab- 
sence of any other evidence upon that point, it must be 
presumed that the payment of the prior mortgage and 
the giving of the defendant’s mortgage were at the same 
time and a part of the same transaction. Under these cir- 
cumstances was the trial court right in holding the de- 
fendant’s mortgage prior to the plaintiffs title? It must 
be conceded that, in view of the very many decisions of 
this court in regard to the right of subrogation, this ques- 
tion is not free from difficulty. The evidence does not 
show that there was an express agreement by either the 
mortgagor or mortgagee in the prior mortgage that this 
defendant. should have that right of subrogation. Her 
mortgage, however, conveys her “an absolnte title in fee 
simple, including all the rights of homestead, to have and 
to hold the premises above described, with all the appur- 
tenances thereunto belonging, unto the said Mary Gehling 
and to her heirs and assigns forever.” In eeker v. Lar- 
sen, 65 Neb. 158, it. is said there must be an agreement or 
understanding to that effect with one of the parties to the 
prior lien, or the right of subrogation will not exist. An 
equivalent expression is used in many other of our de- 
cisions; but in other cases it is assumed at least, if not 
decided, that there must be an express contract, in the 
absence of any special equities in favor of the subroga- 
tion. In Rice v. Winters, 45 Neb. 517, the mortgage was 
given to procure a loan with which to psy off and dis- 
charge a prior mortgage, and the mortgagor agreed to 
secure the loan by a first mortgage, and it was held that 
the mortgagee in the later mortgage was not entitled to 
subrogation as against a mechanic’s lien intervening be- 
tween the two mortgages. In a later case, in an opinion 
by the same commissioner, it was held that a mortgagee 
whose mortgage was given to secure money with which to 
pay a prior mortgage, together with taxes and other 
claims against the land, was entitled to subrogation to 
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the mortgage and other claims so paid as against the heirs 
of the mortgagor. Arlington State Bank v. Paulsen, 5T 
Neb. 717, 747. It was said in the opinion: “Only the 
creditors of the beneficiaries are objecting, but their claims 
upon the interests of the beneficiaries were subordinate 
to the debts of the testator against his entire estate; and 
if the corporations be subrogated, the creditors of the 
beneficiaries have not been deprived of any right.” In the 
opinion some 15 of our prior decisions are cited as hold- 
ing this doctrine. In that case the heirs of the mortgagor 
were resisting the subrogation. In this case it is the pur- 
chaser at execution sale of the mortgagor’s interest, and 
the principle would seem to be the same. 

The plaintiff cites and relies upon Bohn Sash & Door 
Oo. v. Case, 42 Neb. 281, in which it was said: “The mere 
fact that with the proceeds of a later mortgage prior mort 
gages have been paid that the lien of them might be re- 
moved affords no ground for subrogation thereto.” But 
it is also said in the opinion: “The real question in all 
such cases is whether the payment made by the stranger 
was a loan to the debtor through a mere desire to aid 
him, or whether it was made with the expectation of be 
ing substituted in the place of a creditor. If the former 
is the case, he is not entitled to subrogation; if the latter, 
he is.” 

In Boevink v. Christiaanse, 69 Neb. 256, the court, in 
an opinion prepared by Mr. Commissioner HASTINGS, said: 
“In the recent case of Cumberland Building & Loan Ass’n 
v. Sparks, 49 C, C. A. 510, a loaner who had furnished 
money to pay off a prior mortgage, under an agreement 
that it should have a first lien, and had taken an invalid 
mortgage for its security, was held entitled to subroga- 
tion, not only against the mortgagor, but against another 
lienholder who had notice of the facts”’—and that the su- 
preme court of Illinois in Home Savings Bank v.. Bier- 
stadt, 168 Til. 618, held that “ ‘conventional subrogation’ 
will always be decreed, where it is in accordance with the 
understanding of the parties, and there is no gross negli- 

17 
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gence, and no injurious result to third parties.” It is 
further said: “Both of these cases are abundantly forti- 
fied by other decisions,” and that “there is no showing of 
any injurious change in the devisees’ position because of 
plaintiffs paying the mortgage.” 

In this case the plaintiff is claiming the land. He is 
not injured by substituting the new mortgage for the 
prior mortgage, which was superior to his lien. The lan- 
guage of this court quoted above from the opinion last 
cited is applicable. The land is of sufficient value to pay 
both his lien and the defendant’s mortgage. There is per- 
haps a presumption that it would have brought sufficient 
at the sheriff’s sale for that purpose if the prior mortgage 
had not been certified as an existing lien. There is no 
doubt, as against the original mortgagor, the defendant’s 
equities are superior. The plaintiff has purchased only 
the rights of the original mortgagor. Through the mis- 
take of those acting for the plaintiff, the title conveyed by 
the sheriff's sale was discredited. The plaintiff has brought 
the matter into a court of equity, aud he should do equity 
by the defendant. In this case the defendant took her 
mortgage at the same time that the prior mortgage was 
paid with the money that she loaned; and there is no 
doubt, under this evidence, that both she herself and the 
mortgagor expected and understood that she would have 
the first lien upon the land, instead of the mortgage which 
was paid with her money. 

The plaintiff's petition was framed upon the theory that 
he took the entire title by his purchase at sheriff’s sale, 
and the prayer was that the defendant's mortgage be can- 
celed. The court decreed that the defendant’s mortgage 
should be canceled upon payment by the plaintiff of the 
amount secured thereby, and so directly answers the peti- 
tion and the prayer thereof. Under the facts alleged in 
the defendant's answer she would be entitled to a fore- 
closure of her mortgage, and the prayer of her answer 
was for general equitable relief. There ought not to be 
any further litigation in regard to this matter. A court 
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of equity should, if practicable, enter such decree as will 
dispose of all the matters involved in the litigation. De- 
fendant’s mortgage should be allowed as first lien in the 
amount paid to redeem the land from the prior mortgage, 
and interest thereon at the rate prescribed in that mort- 
gage to the date of entering the decree. The trial court 
allowed her the full amount of her mortgage, which was 
somewhat more than the amount to which she was en- 
titled as a prior lien upon the land. 

The trial court found that there was no merit in the 
claim of the intervener, and the intervener has taken no 
cross-appeal. It is contended, however, in the brief that 
the intervener is entitled to a decree on the ground that 
the land was his homestead at the time the plaintiffs judg- 
ment is alleged to have become a lien thereon. The evi- 
dence does not show that the land was a homestead, and 
the decree of the district court in that regard is correct. 

The judgment of the district court is reversed and the 
cause remanded, with directions to enter a decree fore- 
closing the defendant's mortgage in the amount of the 
prior mortgage, $425, and interest, and allowing the plain- 
tiff a reasonable time to redeem therefrom, and quieting 
the plaintiff’s title in the land, subject to the defendant’s 
lien. : 

REVERSED. 

LETTON, J. 


I concur in the result only. The maxim, “He who seeks 
equity must do equity,” applies. 


MELS GOLDSBERRY Vv. STATE OF NEBRASKA. 
Frmep Ocroper 18,1912. No. 17,639. 


1. Criminal Law: IMPANELING GRAND JURY: OBJECTIONS: REVIEW. 
Objections to the impaneling of the grand jury may be presented 
by plea in abatement. If such a plea is made and there is no rul- 
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ing or refusal to rule thereon by the trial court the objection is 
waived. The objection cannot be taken by motion in arrest of 
judgment, 


2. Indictment: REQUISITES: Siq@natTureE. An indictment must be in- 
dorsed and the indorsement subscribed by the foreman of the 
grand jury. Signing of an indictment by the prosecuting attorney 
is unnecessary and immaterial. 


3. Embezzlement: INDICTMENT: PrinctrpAL. An indictment under sec- 
tion 121 of the criminal code should show whether the principal 
whose agent is charged with embezzlement is a private person. 
If the principal is described as “Lillian Casey,” a private person, 
when first named in the indictment, and afterwards designated 
as the “said Lillian Casey,” the description is sufficient. 


4, Criminal Law: APPOINTMENT OF ASSISTANT PROSECUTOR. An assist- 
ant for the county attorney in felony cases may be selected by 
him under the direction of the court. Such assistant cannot be 
selected by private persons interested in the prosecution. A 
member of the bar of another state may be selected by the county 
attorney if the court is satisfied that such selection is proper and 
so directs. Such assistant must be qualified as directed by sec- 
tion 3, ch. 7, Comp. St. 1911. 


: PRESUMPTIONS. It will not be presumed that the 
trial court has neglected its duty in directing the selection of 
assistant for the prosecuting attorney. Unless the record shows 
affirmatively that such assistant did not take the oath prescribed 
by statute, such omission will not be presumed. The recital in 
defendant’s affidavit filed with motion for new trial that the 
oath was not taken will not be regarded by this court as estab- 
lishing that fact. Whether an assistant who has been properly 
procured under the direction of the court will afterwards be dis- 
qualified by receiving additional compensation from private per- 
sons is not decided. 


6. : MuIsconpucT oF PROSECUTOR: OBJECTIONS: Review. Objec- 
tion that the prosecuting attorney is guilty of misconduct at the 
trial prejudicial to defendant must be taken at the time. It is 
primarily a question for the trial court. It is too late to make 
the objection for the first time in the motion for a new trial. 


7. Embezzlement: Acrency: Evimence. If an agent receives a draft 
from his principal with instructions to purchase certain property 
therewith, and the agent pursuant to that employment obtains the 
money on the draft and afterwards converts the money, the jury 
will be justified in finding that he obtained and had the money 
as agent of the person from whom he received the draft, 
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8. Criminal Law: INstrucTIONS: ADMISSIONS. It is without prejudice 
to the defendant if the court instructs the jury in a trial for 
felony that certain facts stand admitted, when the defendant him- 
self and other witnesses have testified to the facts stated, and 
there is no evidence to the contrary. 


9. 


: VENUE, If the court submits the question as to the 
place of the commission of the alleged crime fully and fairly to 
the jury, it will not be held prejudicial error to tell the jury that 
they have nothing to do with the law question involved in de- 
termining the proper venue. 


10. OnsEcTIONS. If the defendant desires instruction 


upon matters not mentioned by the court in its instructions, he 
should request the same. An objection in this court that im- 
portant matters were omitted from the instructions, without 
specifying what those matters were, will not ordinarily be con- 
sidered. ‘ 


11. Embezzlement: Evipence. The evidence is found to be sufficient 
to support the conviction. 


Error to the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed. 


Burr, Greene & Greene, for plaintiff in error. 


Grant G. Martin, Attorney General, and Frank E. 
Edgerton, contra. 


SEDGWICK, J. 


The defendant, who is plaintiff in error here, was con- 
victed in the district court for Lancaster county of the 
crime of embezzlement. He urges several grounds on 
which he thinks he is entitled to a reversal of the judg- 
ment. 

1. The first objection is as to the impaneling of the 
grand jury which found the indictment. It is said that 
the jury which was impaneled for the first term of the year | 
1911 was selected from the old list prepared during the 
preceding year. It appears that a plea in abatement was 
filed upon this ground, but the record does not show that 
any action was taken by the court upon this plea. After 
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the verdict, a motion was filed in arrest of judgment upon 
this ground, and it is now insisted that the court erred 
in overruling this motion. Section 493 of the criminal 
code provides that a motion in arrest of judgment may be 
granted by the court when the offense charged is not within 
the jurisdiction of the court, and when the facts stated in 
the indictment do not constitute an offense. Section 444 
provides that all defects which may be excepted to by a 
plea in abatement shall be taken to be waived by pleading 
in bar or the general issue. The question here presented 
is properly raised by plea in abatement, and, the court not 
having ruled upon that plea, nor refused to make such 
ruling, the objection now taken is waived. Dodge v. Peo- 
ple, 4 Neb. 220; Leisenberg v. State, 60 Neb. 628. 

2. The next objection is that the indictment is not sub- 
scribed by the foreman of the grand jury, but is subscribed 
by the county attorney. Section 408 of the criminal code 
provides that, when indictment is found, the “foreman 
shall indorse on such indictment the words, ‘A true bill,’ 
and subscribe his name thereto as foreman.” This was 
done in this case, and was al] the signature necessary, and 
the signature of the county attorney, it appears, neither 
adds to nor detracts from tlie force of the indictment. 

3. It is contended that the indictment “does not state 
facts sufficient to constitute an offense under the laws of 
the state of Nebraska.” The indictment is drawn under 
section 121 of the criminal code. Under that section the 
agent of any private person or any copartnership or any 
incorporated company or any joint stock company who 
shall do certain things shall be guilty of embezzlement. It 
is contended that the indictment does not allege that this 
defendant was the agent of any of these. It alleges that 
“the defendant (naming him), * * * then and there 
being the agent of one Lillian Casey, a private person, 
** * did * * * receive from said Lillian Casey a cer- 
tain draft.” The indictment describes the principal for 
whom the defendant was acting (as agent) as a private 
person, and afterwards in every instance refers to her as 
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the “said Lillian Casey,” and we think thereby it suffi- 
ciently identifies her as a private person. This objection 
to the indictment therefore is not well taken. 

- 4, The next objection is that the court erred “in ap- 
pointing an unsworn, nonresident attorney to aid in the 
prosecution.” -The county attorney under the direction of 
the court procured one Robinson to assist in the prosecu- 
tion. Mr. Robinson was a resident of Kansas City, Mis- 
souri, and appears to be a member of the bar of that state. 
Tt is objected that the attorney so selected was not a mem- 
. ber of the bar of this state, and had never taken the oath 
required of an altorney who practices in this state. In 
Mckay v. State, 90 Neb. 63, our statute authorizing the 
county attorney to procure assistance in the trial of felony 
cases is quoted and construed. The former decisions of 
this court, both those rendered before the enactment of 
the present statute and the later decisions, are reviewed, 
and it is held that the county attorney may procure such 
assistance under the direction of the court, but that pri- 
vate individuals who are interested in the prosecution are 
not allowed to select such assistant for the county attor- 
ney. Section 3, ch. 7, Comp. St. 1911, provides: “Any 
practicing attorney in the courts of record of another 
state or territory, having professional business in either 
the supreme or district courts, may, on motion, be ad- 
mitted to practice (for the purpose of said business only) 
in either of said courts, upon taking the oath aforesaid.” 
No doubt the statute authorizing the county attorney to 
procure assistance in the trial of criminal cases contem- 
plates that his assistant shall be a duly qualified attor- 
ney, and the selection of such an assistant must be under 
the direction of the trial court who will see that he is duly 
authorized to appear as an attorney at law. If the at- 
torney so selected is a member of the bar of this state, he 
will realize the importance of the duties he is to perform 
under the provisions of our statute, and under his oath 
as a member of the bar will have continually in mind the 
duties of that important office as prescribed in section 5 
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and other provisions of the said chapter. If not a member 
of the bar of the state, he will qualify himself to practice 
in the particular case for which he is selected under the 
provisions of section 3 above quoted. 

The abstract in this case shows that counsel for the de- 
fendant in the motions and objections made in the trial 
of the case recited that Mr. Robinson was a nonresident 
and was unsworn, but these recitals do not establish the 
fact, and the abstract does not show, that section 3 above 
quoted was not complied with by the court. The presump- 
tion is that the court performed its duty in that regard. 
It is further insisted that Mr. Robinson had been re- 
tained by private individuals to prosecute this case, and 
that he had been by them paid at least in part for his 
services. The abstract shows that Mr. Robinson re- 
nounced any employment by private individuals, and re- 
turned all fees that they had paid him for his services in 
this case. Whether an attorney who had been procured 
by the county attorney, under the direction of the court, 
to assist in the prosecution, for compensation to be paid 
by the county, would be disqualified by receiving addi- 
tional compensation from private individuals was not 
considered or determined in McKay v. State, supra, and 
it is not necessary to determine that question in this case - 
for the reason above stated. It is the duty of the trial 
court to see that proper selection is made in the interest 
of the state, and for the promotion of justice in determin- 
ing the guilt or innocence of the accused, and the pre- 
sumption is that the trial court has properly exercised its 
discretion in that regard. 

5. It is objected that the evidence is not sufficient to 
justify the conviction. The indictment charged that the 
defendant, being the agent of one Lillian Casey, a pri- 
vate person, “did by virtue of such employment as agent 
* * * receive from said Lillian Casey a certain draft, 
the property of said Lillian Casey” (setting it out in 
full); that the draft was indorsed by the said Lillian 
Casey, and that the defendant afterwards, “in the county 
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of Lancaster, Nebraska, then and there being, did indorse 
said draft and receive thereon from the First National 
Bank, of Lincoln, Nebraska, and take into his possession, 
the sum of $800 in good and lawful money of the United 
States of America, of the value of $800, the property of 
the said Lillian Casey, his principal, and did then and 
there fraudulently, unlawfully and feloniously convert 
to his own use and embezzle said money without the con- 
sent of the said Lillian Casey, his principal.” The de- 
fendant was a witness in his own behalf, and from his tes- . 
timony and that of the complaining witness, Lillian Casey, 
and others, it is shown without contradiction that the 
draft described was the property of Lillian Casey, and 
that the defendant received it from her and obtained the 
money on the draft in Lincoln, as charged in the indict- 
ment. The defendant testified that he was asked by 
Lillian Casey “to cash the draft because she could not be 
identified and did not care to be known to certain people.” 
It is conceded that he afterwards. received and cashed a 
draft of $1,000 for Miss Casey, and he testified that he 
retained $100 to make himself whole “for the expense of 
exchange, and money actually advanced” to Miss Casey, 
and that he paid her $1,700 at a certain time and place 
named by him, in the presence of several witnesses. He 
claims that under these circumstances, if he embezzled 
anything, it was the draft, and not the money as alleged 
in the indictment. This evidence does not necessarily 
establish that he was entrusted with the draft for the 
purpose of disposing of it without converting it into 
money. The jury might find from this evidence that his 
employment by Miss Casey contemplated that he would 
obtain the money upon the paper which she gave him, and 
that the money, when so obtained, would be her money 
and in the defendant’s hands as her agent. The sugges- 
tion in the brief that he was employed merely as an errand 
boy is without force. An errand boy is an agent within 
the meaning of this statute, and is liable as such if he 
embezzles the money entrusted to his care. Surely an 
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errand boy sent to the bank with a draft would be guilty 
of embezzlement under this statute, if, after cashing the 
draft as directed, he converts the money to his own use 
with intent to deprive his employer of it. This question 
was fairly presented to the jury, and upon this point their 
verdict is undoubtedly justified by the evidence. The 
evidence as to the payment of the. $1,700 was conflicting, 
and this question also was properly submitted to the jury. 

6. It is contended in the brief that Mr. Robinson, while 
assisting the county attorney, was guilty of misconduct 
prejudicing the defendant and requiring a reversal. This 
question of misconduct of the prosecuting attorney was, 
so far as the abstract shows, first presented to the trial 
court in an affidavit of the defendant filed in support of 
his wotion for a new trial. This, of course, was too late 
to raise such objections as these. If the prosecuting at- 
torney attempted to take any unfair advantage of the de- 
fendant in the course of the trial, the matter should at 
once be called to the attention of the court. The trial 
court has ample power to protect the defendant in his 
rights, and the presumption is that, if requested, this 
would be done. This affidavit, filed upon the motion for 
a new trial, states that the prosecuting attorney, “when 
admonished by the court at the request of defendant, em- 
_phasized the misconduct and later desisted from it.” This 
statement of itself would prevent the defendant from 
now urging the conduct of the prosecuting attorney as 
ground for a new trial. How or to what extent he “em- 
phasized the misconduct” is not stated, and, if he “de- 
sisted from it” when admonished, the remedy which the 
law gives the defendant appears to have been effective. 
_ Very much, if not all, of the language of the prosecuting 
attorney now complained of appears to be such as is gen- 
erally supposed to be within the line of legitimate argu- 
ment. 

7. Several instructions given by the court are com- 
plained of. It is said that instruction No. 2, which states 
“the material ingredients of the offense,” fails to state 
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“the essential one, that the money was received in a fidu- 
ciary capacity.” We do not think this instruction merits 
this criticism. The court told the jury that one of the 
material allegations was that at the time and place alleged 
in the indictment the defendant was the agent of one Lil- 
lian Casey, and that by yirtue of such employment as 
agent he received from her the draft as alleged in the in- 
dictment; that the draft was her property, and that upon 
indorsing the draft he had reccived the $800, as alleged 
in the indictment, “the same being the property of the 
said Lillian Casey, his principal.” It seems to be con- 
tended that if the jury found that he received the draft 
from her as her agent with instructions to use the pro- 
ceeds for a certain purpose, but withont definite instruc- 
tions to obtain the money upon the draft, that in obtain- 
ing the money he was not acting in a fiduciary capacity. 
There does not seem to be any merit in this contention, 
especially in view of the defendant’s own testimony above 
referred to. 

In instruction No. 3 the court stated that “it stands 
admitted” that certain things took place, reciting them, 
and it is contended that this was error on the part of the 
court; but we cannot see that the defendant was preju- 
diced thereby, since he himself testified to the things that 
the court stated to the jury were admitted, and he was 
corroborated in this regard by other witnesses, and not 
disputed by any. Of course, the plea of not guilty put 
some of these facts in issue, but we cannot see that the 
instruction was prejudicial in view of the condition of the 
evidence in the record. 

It is complained that the sixth instruction “takes from 
the jury the facts with reference to venue.” In that in- 
struction the court told the jury: “Whether or not this 
county and state is the proper place for the prosecution 
of this action is a question of law with which the jury has 
nothing to do, and you should not consider it.” In the 
third instruction the jury are told: “Whether or not at 
the time and place alleged in the indictment he converted 
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the said money to his own use and embezzled the same 
* * * are questions of fact you have to consider and de- 
termine from all the facts and circumstances of the case 
as shown by the evidence.” The fourth instruction given 
by the court was as follows: “You should consider 
whether in receiving the money on the draft he received 
it intending to hold and use it for the purposes for which 
the money was held by him as her agent as shown by all 
the evidence, or whether, on the other hand, he took it 
with the felonious intent of converting the same to his 
own use and depriving her of the same. You should 
consider all the evidence as it may bear upon the question 
how, as between the defendant and Lillian Casey, he held 
the money, and how he used it, and his intent in the use 
he made of it.” 

If the jury found that the defendant converted the 
money which he received upon the draft to his own use, 
and formed the intention then and there to deprive the 
owner of the saine, and all this was done at the time and 
place as alleged, then the action was rightly brought in 
Lancaster county, and the jury would not be justified in 
rendering a verdict of not guilty because they thought 
the law ought not to allow the action to be brought in 
that county. In the light of these three instructions, this 
appears to be the idea of the court, and it seems clear that 
the jury must have so understood it, although the clause 
quoted above from the sixth instruction is perhaps un- 
usual. 

It is urged that the instructions are incomplete; that 
“something has been left out, * * * the one thing that 
would entitle the defendant to any relief whatever in the 
hands of the jury.” It is not even stated in the brief what 
this one thing is. There is no claim that it was stated 
to the trial court, munch less that an instruction was pre- 
sented and asked that would cure the defect. The ab- 
stract shows that the court gave eight several instructions 
to the jury besides a complete statement of the allegations 
of the indictment. If it was desired that there should be 


VoL. 92] SEPTEMBER TERM, 1912. 221 


Tyler v. Hoover. 


instructions upon other matters, a request to that effect 
should have been made to the trial court. No instruction 
was requested except the general one to instruct the jury 
to find the defendant not guilty. 
Not finding any error requiring a reversal, the judg- 
ment of the district court is 
‘AFFIRMED. . 


EMMA C. TYLER, APPELLER, V. A. L. HOOVER, APPELLANT, 
Fitep Ocroner 18,1912. No.16,617. 


1. Highways: Use sy AuTomMosiLes. The law does not denounce the 
use of -an automobile on a public highway, and the appellant is 
not guilty of negligence because he used one on the streets of the 
city of Lincoln. 


2. It is improper to say that the driver of a horse 
attached to a carriage has rights in the road superior to the 
rights of the driver of the automobile, as both have a right to 
go upon the public highway, and each is restricted in the exer- 
cise of his rights by the corresponding rights of the other, and 
each is entitled to regulate his use of the public streets and 
roads by the observance towards others on the road of ordinary 
prudence and care under all the circumstances. 


CarE ReEQquireD. The restrictions which the law im- 
poses on all modes of travel on the highways are such as tend 
to secure to the general public the largest enjoyment thereof, and 
must be observed and borne by all alike upon the broad ground 
that all have an equal right to travel in safety; and, when acci- 
dents happen as incidents to reasonable use and reasonable care, 
the law affords no redress. 


4. 


If the driver of an automobile sees that 
a horse driven to a carriage is restive and frightened, he should 
take such course to avoid inflicting an injury as the dictates of 
ordinary prudence may demand. He should reduce the speed of 
his vehicle, or stop it, if requested to do so, or if he sees that it is 
necessary to avoid an accident; but he is not relieved from the 
duty of exercising ordinary care to prevent injury to those he 
may meet or overtake upon the highway. 
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The fact that a horse becomes frightened 
by an automobile upon the highway does not render the oper- 
ator of such vehicle liable for resulting injury, as the horse 
has no paramount or exclusive right to the road; and the fact 
that a horse takes fright at a vehicle run by new and improved 
methods, and smashes things, does not of itself give the injured 
party a cause of action. 


6. Appeal: QuESTIONS oF Facr. The rule is well established that, 
where there is a conflict of evidence upon the material facts touch- 
ing the cause of action or defense, in an action at law, a review- 
ing court will not disturb the verdict of a jury or the findings 
and judgment of the trial court (O’Chander v. Dakota County, 
90 Neb. 3); but, where a verdict is so clearly wrong as to induce 
the belief on the part of the reviewing court that it must have 
been found through passion, prejudice, mistake, or some means 
not apparent in the record, it will be set aside (Garfield v. Hodges 
& Baldwin, 90 Neb. 122), as, also, will the findings and judgment 
of the trial court, where they are clearly against the weight of 
evidence (Roberts v. City of Lincoln, 6 Neb. 352; Southard v. 
Behrns, 52 Neb. 486; American Fire Ins. Co. v. Buckstaff’ Bros. 
Mfg. Co., 52 Neb. 676; Symns Grocery Co. v. Snow Bros., 58 Neb. 
616; Frerking v. Thomas, 64 Neb. 198). 


ApPRHAL from the district court for Lancaster county: 
LINCOLN Frost, JupGE. Heversed. 


Hall & Bishop, for appellant. 


Charles O. Whedon, contra. 


Hamer, J. 


This is an appeal by the defendant from the judgment 
of the district court for Lancaster county. The plaintiff 
brought an action to recover damages for personal in- 
juries alleged to have been caused by the careless, negli- 
gent and unlawful manner in which the appellant, on the 
19th day of July, 1908, ran, handled, and managed an 
automobile, so that, as alleged in the petition, it struck 
and overturned the carriage in which the plaintiff was 
then riding with her husband, son and daughter, and 
threw the plaintiff, with violence, out of said carriage 
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upon a paved street in the city of Lincotn, and against the 
iron inlet guard to the city sewer, severely lacerating the 
plaintiff's right ear and scalp and bruising and wounding 
her, and thereby causing her physical pain and mental 
suffering, and rendering her unable to perform her house- 
hold duties, and putting her to expense in procuring medi- 
cines, physicians and nurses. The petition also alleged 
that the defendant was running said automobile on the 
left side of. the street at the rate of more than 12 miles an 
hour, and that he gave no sound or warning as he ap- 
proached the intersection of Eleventh and L streets, as 
required by rules 2 and 7 of the General Revised and Con- 
solidated Ordinances and Special Ordinances of Lincoln, 
Nebraska, being a part of chapter 120 of said ordinances. 
The answer admits the collision, but alleges that the 
horse attached to the carriage was wild, fractious and 
unsafe, and that the driver, who was the appellee’s son, 
was unable to manage and control him, and that the horse 
took fright and ran into the automobile at the intersection 
of Eleventh and I streets, in Lincoln, and that the auto- 
mobile, which before that time had been running at a 
rate of speed not to exceed 3 or 4 miles an hour as it ap- 
proached said intersection from the north on Eleventh 
street, being under a complete state of control, was at 
once slowed up and was standing still when run into by 
the plaintiff's horse and carriage, and that the horse and 
carriage left the car after running into it, and that the 
carriage upset a short distance east of the point of col- 
lision, and that the injuries resulting therefrom were 
caused by the wild and fractious character of the horse 
and the carelessness and negligence of the driver and his 
inability to handle and control the horse, and that the 
appellant used every care and precaution possible, and in 
no way contributed to the injuries; that the plaintiff, by 
reason of the vicious character of the horse and the care- 
lessness and negligence of the driver, who was her son, 
and his inability to manage the horse, caused the injuries 
complained of. The reply was a general denial of new 
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matter in the answer. Appellant claims that the evidence 
fails to prove the cause of action, and attempts to show 
that the injuries sustained were so sustained because the 
horse was vicious and unmanageable, and because the 
plaintiff’s driver was unable to control him. Errors at 
the trial are also alleged. 

The horse and carriage were going east on L street at 
the time the automobile was going south on Eleventh 
street. The son of the appellant, who had gone to the 
depot for his mother, and who was driving the family 
horse and carriage, puts the horse and carriage, by his 
testimony, half way across Eleventh street at the time he 
first saw the automobile coming along Eleventh street 
from the north, and then distant from the carriage he was 
driving about 400 feet. He was driving on a trot. As 
Eleventh street is 70 feet between curbs, he had only 35 
feet to drive, if he went on straight ahead towards the 
east, before he would be across Eleventh street and out 
of the way of the automobile going south. According to 
his statement, the automobile had more than ten times 
as far to go as the horse and buggy before it would collide 
with them if they went straight east across Eleventh 
street. The husband of the appellee corroborates the son 
as to the whipping of the horse by the son, and he, by his 
evidence, puts the horse and carriage about two-thirds 
of the way across Eleventh street when he first saw the 
automobile coming, and it was then distant from him 
about 250 feet, according to his opinion. The daughter 
of the appellee was riding in the carriage, at the time of 
the collision, with her brother, at the left of him and on 
the front seat, and the father and mother were in the back 
seat of the carriage. The daughter, by her testimony, puts 
the carriage two-thirds of the way across Eleventh street 
when she first saw the automobile, which was then in 
front of the grocery store referred to by the father in his 
testimony, and about 250 feet north. 

Mrs. Roy Young lived at 310 South Eleventh street, 
over Pfeiff’s grocery store, north of the point of collision, 
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and about one-half way between the alley and M street. 
She saw the automobile going south past her-window. “Q. 
He was going at a moderate rate of speed, was he not? 
A. Well, very slow; not very fast. Q. He was going very 
slow? <A. Yes, sir.” If the right hind wheel of the car- 
riage struck the automobile, this could have been done, 
it would seem, by the carriage turning and going north- 
east with its right hind wheel next to the automobile. The 
latter theory is supported by the testimony of De Vore, 
Spain, Mrs. Herpolsheimer, Mrs. Hoover and the defend- 
ant, Dr. Hoover. The defendant, Dr. Hoover, corrobo- 
rated the statement of Mrs, Young as to the speed of the 
automobile. He testified that he turned on the brake and 
stopped the car hefore the collision occurred, and just as 
the horse started towards him. Before that he was run- 
ning slowly. He says that if the horse, attached to the 
earriage, had gone straight across Eleventh street he 
would have missed the car by from six to ten feet, but 
that the horse turned south on Eleventh street, and “all 
at once the horse wheeled around and made a lunge and 
came down at an angle as though he was going to plunge 
right into the car, and, as he got right up close to the car, 
then he swung right around to the left, kind of doubled 
around the car, and struck the car; and I had brought 
my car to a standstill, when his carriage struck me, and, 
as I say, that he kind of swung around the car, and then 
ran on—the distance was probably 30 or 35 feet—and the 
horse started off then a little to the right, again to the 
south, and there the carriage, it seemed to me, collided 
with the curb, and the horse went down, and the carriage 
upset and spilled them all out there.” This tends to show 
that the frightened horse was unmanageable, and that he 
attempted to, and probably did, go north, and in that way, 
brought the right hind wheel of the carriage in contact 
with the automobile on the west side of the automobile, 
and then went around the automobile, perhaps behind it, 
and turned and went south to the southeast corner of the 
18 
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intersection space of the two streets, where the carriage 
went down. It is in testimony that there were marks on 
the car. 

Lottridge testified that the hind wheel of the buggy 
ran over the wheel of the automobile and that the buggy 
did not tip over until it struck the curbstone, which was 
about 35 feet from where it ran into the automobile. 
Leslie Keizer testified that when he first saw the auto- 
mobile it was at the intersection of Eleventh and L streets, 
and going slow, and that the horse and buggy at first 
were going east on LI street, and all at once the horse 
turned south on Eleventh street, and then that he turned 
around towards the automobile, and was going northeast 
at the time of the collision. He says that when the car- 
riage struck the car it seemed to sway around to the south, 
and then hit the curb on the corner, and then the carriage 
turned over; that the right hind wheel of the carriage 
broke when it hit the curbing or basin. De Vore testified 
that the horse and carriage were going east on L street, © 
and then that the horse turned south on Eleventh street, 
and then reared and turned around northeast towards 
the automobile as though he was going to run into it; 
that the appellant stopped the car, and the horse sprang 
around to the south; that the horse was rearing and 
plunging, and the carriage turned over, and the horse fell 
near the corner of Eleventh and L, and that the auto- 
mobile was standing still when struck by the carriage; 
that the driver was trying to hold the horse, but did not 
have control of it, and that the horse was rearing and 
running. Mrs. Louise Herpolsheimer, the appellant’s 
daughter, testified that she was in the automobile, and 
that the horse was going on a swift trot, and that as he 
reached the southwest corner of Eleventh and IL he broke 
into a run; that the automobile had been slowed down, 
and that the car was stopped when the horse broke and 
ran, and that the horse seemed to run straight for the 
car, and that when the carriage struck the car it was 
standing still; that the horse then went to the southeast 
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corner, where he fell and the carriage upset; that the 
carriage did not upset when it struck the car; that the 
carriage struck the right front wheel of the car. The 
appellant’s wife, Mrs. Della J. Hoover, testified that as 
the horse struck Eleventh street he made a turn as though 
going south, and then the driver suddenly lost control 
of him; that the husband slowed down the car, and that 
the carriage hit the car, and that the horse ran, with the 
driver trying to hold him; that when he reached the cor- 
ner he fell, and the carriage went down. 

The horse seems to have been badly frightened, and ran 
when he was whipped, and reared and plunged, and finally 
went down, and the carriage upset. The right side of the 
earriage and the automobile were brought together. 
That the right hind wheel of the carriage was injured and 
that there were marks on the right front wheel of the au- 
tomobile tends to corroborate the testimony of the fore- 
going witnesses for the defendant as to the manner in 
which the injuries occurred. There is also testimony which 
tends to show that the horse was skittish and easily fright- 
ened, and it is shown that he had before been frightened 
by a street car which struck him, and the same buggy was 
overturned and the same woman was injured. 

The weight of the evidence clearly shows that immedi- 
ately upon the horse entering upon the intersection space 
of the two streets he started south on Eleventh street, 
apparently to avoid the automobile, then moving south, 
but the driver began whipping him, and apparently pulled 
him around until he faced the automobile, which was then 
northeast of him, and, as the whip was applied, the horse 
began to plunge and rear, and finally dashed by the au- 
tomobile, probably on the west side and close enough to it 
so that the right wheel of the carriage came in contact 
with the right-hand front wheel of the automobile, and 
ran over.it; the horse and carriage going around the au- 
tomobile, probably behind it, and then going south 30 or 
35 feet to the southeast corner of the intersection space, 
where the horse fell and the carriage went down and the 
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plaintiff was hurt. All the witnesses say the horse went 
south immediately after entering Eleventh street, except 
the Tylers; and nearly all, including the driver, say the 
horse faced northeast towards the automobile immediately 
hefore the collision. 

The driver, Edward G. Tyler, testified: “I was going 
northeasterly, would hit the alley back of the Odd Fellows 
Hall.” Lottridge testified that the horse got six or eight 
feet into Eleventh. street, “and made a little turn, as 
though he was going south. Well, the man that was 
‘driving pulled the horse back. That turned him down 
this way, * * * down northeast, yes. Yes; that would 
be northeast. Well, the automobile by that time came 
along here, and the consequence was the buggy ran into 
‘the automobile.” Leslie Keizer testified: “Well, at first 
the horse, it was going east on L street, and when it got 
over by the little fountain it looked like it was going 
straight across, and all of a sudden it turned. Q. Turned 
which way? A. South; gave a short tnrn, and then turned 
around again and swung over. Q. Towards the auto- 
mobile? A. Towards the antomobile. * * * Q. And 
in which direction was the horse going at the time of the 
collision? A. It was going northeast.” J. S. De Vore 
testified: “We were going south on Eleventh street, and 
Mr. Tyler was on L street, coming into Eleventh, and as 
the lhorse came into Eleventh he turned south; he was 
going south, and then he reared up, and swung right 
around, and came right kind of northeast, I should think 
right towards the automomible, as though he was going 
to run right onto it. * * * Q. The earriage struck 
the front wheel of what? A. The automobile. Q. What 
do you say happened to the carriage? A. That wheeled 
the carriage to the front. The horse was rearing and 
plunging, and fell down, just when they got over about 
the corner of Eleventh and L, and then the carriage turned 
over.” <A. J. Spain testified: “Well, I was standing on 
the northeast corner next to the Odd Fellows Block, with 
my little boy, and I saw the machine coming up Eleventh 
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street, and I also noticed a horse and buggy—a horse and 
carriage—coming east on I street, and I noticed the car- 
riage as it came to the corner. I noticed the horse make a 
sort of a turn south. He was going south on Eleventh 
street. * * * Mr. Hoover turned the wheels of the 
automobile to the east in order to let the buggy slide by. 
* * * The buggy did not tip clear over until it struck 
the east side of the crossing or the curbstone, and T ran 
right to Mrs. Tyler, and I was the first one to her, ex- 
cepting Mr. Tyler.” Mrs. Werpolsheimer testified: “Well, 
we were going south on Eleventh, on the west side of the 
streel. As we approached I. street, we were going at a 
moderate rate of speed. As we approached L, the horse 
and carriage in question was seen coming from I, go- 
ing east. * * * When the horse broke and ran, the 
car was stopped. The horse then made straight for it. 
When the horse and carriage struck the automobile, the 
automobile was still. The carriage was not upset. On 
the contrary, the horse then went on back to the south- 
east corner. There the horse fell right at the crossing, 
and the carriage with it, and they spilled out. * * * 
Q. What would you say as to the horse being scared or 
unmanageable? A. He was certainly frightened, and I 
think he must have been unmanageable, or he would not 
have come into the car. Q. What did the horse do just 
before he came to the car? A. Plunged. Q. I know; but 
what direction did he take? A. Northeast. Q. He did 
not jump into the car, did he? A. Well, he ran right for 
it. Q. IT know, but what did he do when he got to the car? 
Where did he go with reference to the car? A. Why, he 
went right around the front end of the car, and a little bit 
to the north, and then, of course, they pulled him around 
the other way. Q. So that the horse missed the car? A. 
I don’t think that the horse struck the car, but the car- 
riage did. * * * Q. Which wheel of the automobile did 
the carriage collide with? A. The riglit-hand front wheel. 
That would be on the west side.” Mrs. Della J. Hoover 
testified: “As we came up Eleventh street nearly to L— 
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I could not say just the distance—I noticed Mr. Tvler’s 
carriage coming east, and, as they struck Eleventh street, 
the horse made a little turn, as though he was going to go 
south. My husband saw the horse there and the way he 
was doing, and really we though he was going south, and 
then he made a sudden turn. It looked to me as though 
he was going south, and then he suddenly dashed around, 
and I think the horse—the young man lost control of it. 
* * * My husband slowed the car down; and it came 
to me—it looked as though they were going to dash right 
into the car. I] was very much frightened. Well, it came 
out, and they did strike us, and we had stopped. They 
struck us, hit the car, and then the horse ran on. The 
young man was holding on and trying to control him, and 
they went across the street to the corner. They went sev- 
eral feet. Now, I can’t tell you how many feet; but they 
went over there. The horse fell, the carriage went down, 
and the occupants were all spilled out, of course.” Dr. A. 
L. Hoover, the defendant, testified: “The horse seemed 
to be excited, and I grabbed the lever of my car. * * * 
I grabbed the lever so as to control my car, slowed it 
down, and watched what they were going to do, and as 
their horse came onto Eleventh street he turned south. 
He was going to turn south on Eleventh street, made 
quite a decided turn, and all at once the horse wheeled 
‘around and made a lunge and came down at an angle as 
though he was going to plunge right into the car; and, as 
he got right up close to the car, then he swung right 
around to the left, kind of doubled around the car, and 
struck the car, and T had brought my car to a standstill 
when his carriage struck me, and, as I say, that he kind 
of swung around the car, and then ran on. The distance 
was probably 30 to 35 feet, and the horse started off then 
a little to the right, again to the south, and there the car- 
riage, it seemed to me, collided with the curb, and the 
horse went down, and the carriage upset and spilled them 
all out there.” 

The great weight of the evidence is that the defendant 
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was proceeding slowly on Eleventh street, and that im- 
mediately after entering upon the intersection space of 
Eleventh and L streets he stopped his machine, which was 
standing still a little west of the center line of Eleventh 
street, with the front near the center line of L street, 
when the collision occurred. The machine was not in 
motion when the carriage collided with it. The horse was 
apparently badly frightened and was very unmanageable. 
The defendant contends that the cause of the collision 
and injuries was the unmanageable character and con- 
duct of the horse, together with his driver’s lack of skill 
and strength or judgment, and that he drove northeast 
towards the automobile, instead of keeping away from it, 
or he permitted the horse to go in that direction, and so 
the collision was brought about. 

If equally capable men, carefully considering the evi- 
dence, may honestly differ as to the facts of the case, then 
it is one peculiarly adapted to the jury, and their verdict 
should stand, even though this court should unanimously 
conclude that a different verdict ought to have been 
reached, but is at the same time of the opinion that the 
verdict is not against the weight of the evidence. It may 
sometimes seem to be a narrow and uncertain line which 
determines the reviewing court to follow after the weight 
of evidence, instead of following that which seems to 
barely preponderate; but this line should at all times be 
visible to a discriminating and courageous court, willing 
to limit itself to its own proper province, and not to in- 
yade that field of inquiry which relates only to finding the 
facts by ascertaining a preponderance of the evidence, 
and which belongs, and should belong, exclusively to the 
jury. Ifa careful examination of the evidence shows that 
the material contentions of the plaintiff are clearly not 
sustained, the verdict and judgment cannot be right, and 
are therefore wrong, and the judgment should be set 
aside. 

This court has recently said, in O’Chander v. Dakota 
County, 90 Neb. 3: “The rule is well established that 
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where, as in the case at bar, there is a conflict of evidence 
upon the material facts, touching the cause of action or 
defense, in an action at law, a reviewing court will not 
disturb the verdict of a jury or the findings and judgment 
of a trial court.” And in Smith v. McKay, 90 Neb. 708, 
the first paragraph in the syllabus reads: “The finding 
of a jury on conflicting evidence will not be disturbed on 
appeal unless manifestly wrong.” In Kafka v. Union 
Stock Yards Co., 87 Neb. 331, this court adhered to the 
view that, “ ‘if different minds may reasonably draw differ- 
ent conclusions or inferences from the state of facts es- 
tablished by the evidence in a cause, whether such facts 
show negligence or contributory negligence is not a ques- 
tion of law for the court, but must be submitted to the 
jury. Omaha Street R. Co. v. Loehneisen, 40 Neb. 37, 
followed.’ Chicago, B. & Q. R. Co. v. Pollard, 53 Neb. 725; 
Shirley v. City of Minden, 84 Neb. 544; Hair v, Chicago, 
B. & Q. R. Co., 84 Neb. 398; Crabtree v. Missouri P. R. 
Co., 86 Neb. 33.” In Kafka v. Union Stock Yards Co. the 
opinion contains liberal quotations from the evidence 
taken, and shows that this court most carefully looked 
into the evidence to ascertain what the facts really were, 
and made its determination after it ascertained that there 
was clearly a conflict of the evidence on the material ques- 
tions involved in the case. The opinion was delivered by 
Judge LErron. 

In Garfield v. Hodges & Baldwin, 90 Neb. 122, this court 
declared in the first paragraph of the sylabus: “A ver- 
dict so clearly wrong as to induce the belief on the part 
of the reviewing court that it must have been found 
through passion, prejudice, mistake, or some means not 
apparent in the record, will be set aside and a new trial 
ordered.” That case originated in a tombstone business, 
where every man employed by the business seems to have 
been his own boss. There was a large stone, which was 
denominated A, and it was nearly evenly balanced npon 
a supporting stone with a sharp edge, and being steadied 
against the west side of a large post. Another stone, de- 
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nominated B and weighing about a ton, was placed on 
top of the stone A. There was nothing to prevent this 
stone from toppling and falling to the west if only a small 
amount of weight was placed on the west half of either 
of said stones. The deceased was in the employ of the 
defendants, and in the course of his duties went to the 
yard to get a stone weighing several tons, and denom- 
inated C, and lying immediately south of and adjacent to 
the two stones A and B. The deceased and his brother 
were lifting the stone C by means of a chain around the 
samc and attached to a traveling crane and a rope running 
over a pulley. Both were on the north side of C and im- 
mediately west of A and B. After C had been lifted to a 
certain height, the deceased, to obtain a better hold upon 
the rope, stepped upon the stones A and B, and they, 
being in a balanced condition, were by his weight. tipped 
downwards to the west, and the upper stone sliding off 
its blocks fell over and upon the deceased, crushing his 
leg and inflicting injuries which caused hig death. Plain- 
tiff claimed that the defendants permitted the two stones 
A and B to remain in the dangerous condition set forth 
for five or six weeks, and that the deceased was injured 
through their negligence, and through no fault of his 
own. There was a failure to prove the specific acts al- 
leged. This court said: “When he went out that morn- 
ing to get stone ©, he went on his own initiative; he was 
right beside and had a plain view of stone A; and, if stone 
B was then resting upon stone A, the dangerous condition 
of the two stones could be plainly seen by him. * * * 
The deceased was in duty bound to have noted their dan- 
gerous condition and to have guarded against it. * * * 
He could not carelessly and negligently shut his eyes to 
or ignore the dangerous situation which confronted him, 
and charge the defendants with his own nevligent act. 
Having elected to proceed with his work in the face of the 
dangerous situation or conditions from which his injury 
resulted, we know of no theory upon which his adminis- 
tratix can recover. * * * The rule is well settled in 
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this state that, where a verdict is so clearly wrong as to 
induce the belief on the part of the reviewing court that 
it must have been found through passion, prejudice, mis- 
take, or some means not apparent in the record, it will 
be set aside and a new trial granted.” In that case, Judge 
Fawcett, delivering the opinion of this court, seems to 
have made a careful examination of the evidence, and the 
opinion shows, as does the opinion in the case of Kafka v. 
Union Stock Yards Co., supra, that this court will care- 
fully analyze the testimony with a view to ascertaining 
whether there is a mere conflict of evidence, or whether 
the verdict and judgment are sustained by the evidence 

In Christensen v. Tate, 87 Neb. 848, the question was 
whether the plaintiff should recover damages for personal 
injuries and for damage done to his horse and buggy be- 
cause of the negligence of the defendant in driving his 
automobile along one of the streets of Fremont. In that 
case the defendant testified that he (the defendant) 
turned around a bill board while driving his machine, 
and, as he did so, he noticed the horse “looked up, as 
though he was going to be frightened,” and that he then 
turned out into the ditch, and gave the plaintiff the full 
road, and stopped his machine, but the plaintiff denied 
that the defendant stopped his car at all. This court said, 
Judge SepGwick delivering the opinion: “It was fully 
shown by many witnesses that at the place of the meeting 
in question 10 or 12 miles an hour would be a highly 
dangerous rate of speed. In view of the fact that the 
defendant was a witness in his own behalf and did not 
testify as to the rate of speed he was driving when he met 
the plaintiff, we cannot say that the finding of the jury is 
unsupported by the evidence.” In the syllabus, the sixth 
paragraph reads: “It is found upon examination of the 
record that the evidence is sufficient to support the ver- 
dict and judgment.” The fair implication is that the 
reviewing court will look into the evidence, and, if there 
ig simply a conflict of evidence, the verdict and judgment 
will be allowed to stand, but not where they are clearly 
against the weight of the evidence. 
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The automobile furnishes an improved method of 
travel. It is to be welcomed as a saver of time and a pro- 
tection to man’s favorite domestic animal, the horse, 
against long drives. It is said to be in use in all civilized 
countries, and it has come to stay. We are told that there 
are 750,000 automobiles in use in the United States alone. 
The law therefore does not denounce the nse of an auto- 
mobile on a public highway, and the appellant is not guilty 
of negligence because he used one on the streets of the 
city of Lincoln. It would be improper to say that the 
driver of a horse attached to a carriage has rights in the 
road superior to the rights of the driver of the automobile, 
as both have a right to go upon the public highway, and 
each is restricted in the exercise of his rights by the cor- 
responding rights of the other, and each is entitled to 
regulate his use of the public streets and roads by ob- 
servance of ordinary prudence under all circumstances. 
Tf the driver of an automobile sees that a horse driven to 
a carriage is restive and frightened, it would seem that he 
should take such course to avoid inflicting an injury as 
the dictates of ordinary prudence may demand. He should 
reduce the speed of his vehicle, or stop it, if requested to 
do so, or if he sees that this is necessary to avoid an 
accident. Indiana Springs Co. v, Brown, 165 Ind. 465, 1 
L. R. A. a. s. 288; Gue v. Wilson, 87 S. Car. 144, 69 S. E. 
99. In this case the defendant was not requested by the 
driver of the horse to stop, and therefore was not bound 
to do so, unless ordinary prudence required it; but he was 
not relieved from the duty of exercising ordinary care to 
prevent injury to the occupants of the carriage. 

The restrictions which the law imposes upon all modes 
of travel upon the highways are such as tend to secure to 
the general public the largest enjoyment thereof, and 
must be observed and borne by all alike upon the broad 
ground that all have an equal right to travel in safety; 
and, when accidents happen as incidents to reasonable 
use and reasonable care, the law affords no redress. The 
fact that a horse becomes frightened by a motor vehicle 
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upon the highway does not render the operator of such 
vehicle liable for resulting injury, as the horse has no 
paramount or exclusive right to the road; and the fact 
that a horse takes fright at a vehicle run by a new and 
improved method, and smashes things, does not of itself 
give the injured party a cause of action. Davids, Law of 
Motor Vehicles, sec. 125. 

In Nason v, West, 65 N. Y. Supp. 651, it is said, among 
other things: “Forses may take fright at conveyances 
that have become obsolete, as well as at those which are 
novel; but this is one of the dangers incident to the driv- 
ing of horses, and the fact cannot be interposed as a bar- 
rier to retrogression or progress in the method of locomo- 
tion. Bicycles used to frighten horses, but no right of 
action accrued. * * * Hlectric street cars have caused 
many runaways. Automobiles operated without steam, 
by storage batteries or by gasoline explosive engines, run- 
ning at a moderate speed, may cause fright to horses un- 
used to them; yet the horses must get used to them, or the 
driver take his chances.” 

It is contended by the defendant that he was driving in 
his automobile at the rate of froin four to six miles an 
hour, and that he slowed up as soon as the horse and car- 
riage entered the intersection space of the two streets, 
and that he has been guilty of no negligence. A careful 
reading of all the evidence in the case compels us to fiud 
that the verdict is clearly against the weight of evidence. 
Our supreme court reports contain many hundred cases 
where the verdict and judgment have been set aside be- 
cause of the insufficiency of the evidence. The most recent 
of these cases are Rockwell v. State, 90 Neb. T44; In re 
| state of Paisley, 91 Neb. 139; Bartels v. State, 91 Neb. 
575; Carlos v. Hastings Independent Telephone Co., 91 
Neb. 538; Fitzgerald v. State, 91 Neb. 481; Gering v. 
Leyda, 91 Neb. 430. 

The seventh instruction given by the court upon its 
own motion reads: “Tf vou determine from the evidence 
and under these instructions that the defendant was 
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negligent in one of the respects alleged in plaintiff’s 
petition, as set out in the first paragraph of these in- 
structions, and if you further determine from the evi- 
dence that the defendant’s said negligence proximately 
contributed to the injuries of the plaintiff, then you should 
direct your attention, among other things, to the claim of 
the defendant that the plaintiff was guilty of contributory 
negligence, or, in other words, that the plaintiff by her 
negligence proximately contributed to the injuries done 
her. Contributory negligence is a part of the defendant’s 
ease, and the burden of proof is upon the defendant, un- 
less you find that plaintiff in making her own case has 
shown such contributory negligence, to prove by a pre- 
ponderance of the evidence that the plaintiff was guilty 
of such contributory negligence. In this particular, you 
are further instructed that if the horse which, at the time 
of the accident, was being driven by plaintiff’s son was a 
fractious, dangerous and unsafe animal, and that the 
plaintiff's injuries were proximately caused, even in part, 
because of that fact, then that would constitute contribu- 
tory negligence on the plaintiff’s part. On the other hand, 
any negligence of plaintiff's son in the management of 
the horse would not constitute negligence on the plaintiffs 
part, and she would not be responsible therefor. In any 
event, if you find that plaintiff was guilty of contributory 
‘ negligence, which proximately contributed to her injuries, 
she cannot recover in this action.” 

The jury must have been misled by the following sen- 
tence contained in the instruction above quoted: “On the 
other hand, any negligence of plaintiff’s son in the man- 
agement of the horse would not constitute negligence on 
the plaintiff's part, and she would not be responsible 
therefor.” The foregoing sentence would seem to be clearly 
wrong and misleading and in a high degree prejudicial to 
the defendant. The plaintifi’s son, with plaintiff’s. con- 
sent, was driving the family horse and carriage. All the 
members of the family were with him. Presumably he 
was driving as the plaintiff and her husband desired him 
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to drive, because they were with him. If the plaintiff had 
herself driven the horse and buggy in such a negligent and 
careless way as to bring about the collision and the in- 
jury, she would be the direct cause of the injuries suffered, 
and she could not recover damages because of her own 
carelessness and negligence. The plaintiff’s son, for the 
time being, was the plaintiff’s servant. He had gone to 
her stable and got out the family horse and buggy to 
bring her from the raiJroad station. It was her journey 
that was being made. It was made by her by and with 
the assistance of her son and husband. Suppose that she 
herself had driven the horse and buggy against the auto- 
mobile, and that the horse then turned and ran until it 
fell, would it be possible under these circumstances that 
anybody could seriously think that she ought to recover 
for her carelessness, negligence or inability to control a 
fractious or an exceedingly timid horse? The all-im- 
portant question to be determined is: Who is to blame 
for the collision and injuries which are the direct result 
thereof? If the thing which happened would not have 
happened except for what the plaintiff did through her 
son, then she certainly cannot recover. What her son did 
must be attributed to her, because he was her servant or 
agent, aud it is immaterial which he was. The plaintiff 
was herself guilty of negligence, and therefore should not 
recover. Jfajsck v, Chicago, B. & Q. R. Co., 5 Neb. (Unof.) 
67; Aurelius v. Lake Hrie € W. R. Co., 19 Ind. App. 584; 
Cunningham v. City of Thief River Falls, 84 Minn. 21; 
Wosihka v. St. Paul City R. Co., 80 Minn. 364; Donnelly v. 
Brooklyn City R. Co., 109 N. Y. 16; Brickell v. New York 
CLG HW. R. RR. €o., 120 N. Y. 290; Chicago Union Traction 
Co. v. Leach, 215 Tl. 184; Beach, Contributory Negligence 
(8d ed.) sec, 115. 

Tf the pJaintifi’s son drove into the automobile of de- 
fendant, then the defendant is not liable, because he is 
not, responsible for the collision. There is no liability of 
the defendant, whether the act done is regarded as the act 
of the plaintiff or the act of her son. She cannot be held 
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free from responsibility for the negligence of the driver, 
and the instruction is most misleading. Koplitz v. City 
of St. Paul, 86 Minn. 373; Cunningham v. City of Thief - 
River Falls, 84 Minn. 21; Wosika v. St. Paul City R. Co., 
80 Minn. 364; Town of Kmghtstown v. Musgrove, 116 Ind. 
121; Nessler v. Brooklyn Heights R. Co., 3 App. Div. (N. 
Y.) 426; Beach, Contributory Negligence (3d ed.) sec. 
115a; 29 Cyc. 543, 

It is urged by appellant that the verdict is the product 
of bias and prejudice upon the part of the jury, and in 
support thereof it is stated that it appears from the affi- 
davits of three of the jurors that they understood from 
the remarks of the court, urging the jury to agree upon a 
verdict, if possible, and from the conduct of the attorneys 
of the respective parties, whom the trial judge called to 
his desk, and with whom he held a private consultation, 
that it was the desire, both of the court and the attorneys, 
that there should be no disagreement, and that a verdict 
of some kind should be returned, and therefore, solely by 
reason of that fact, they consented to joiu in the verdict 
rendered; that they would not have done so but for the 
reason that they were influenced by the remarks of the 
court and what took place between the court and the 
uttorneys. We do not pass upon this question, because 
compelled to grant a new trial for the reasons above speci- 
fied. 

The judgment of the district court is 

REVERSED. 

SEDEWICK, J. 


I concur in the result reversing the judgment. 


Fawcrrt, J., concurring in part. 


I concur in so much of the opinion as holds that the 
evidence does not establish negligence on the part of de- 
fendant. This being true, there is no question of con- 
tributory negligence in the case. There cannot be such 
a thing as contributory negligence by one party where 
there is no negligence by the other. 
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Letron, J., concurring in part. 


T concur in the view that the judgment should be re- 
versed as unsupported by the evidence. It is my view, 
however, that the duties of the driver of a motor vehicle 
with respect to mecting or passing horse-drawn vehicles 
are laid down in sections 6235, 6236, Ann, St. 1911 (Comp. 
St. 1911, ch. 78, secs. 146, 147), and that, unless the ac- 
cident is caused in some other manner than by a violation 
of these rules, the court is bound by the police regulations 
established by the legislature and should adhere to the 
same. As to other points decided I express no opinion. 


Ross, J., dissenting, 


It seems to me there is sufficient evidence of defendant’s 
negligence to justify the action of the trial court in sub- 
uuitting that issue to the jury. I do not concur in the 
reversal for any reason given in the opinion, and there- 
fore dissent. 


REESE, C. J., dissenting. 


The evidence in this case is conflicting, although seem- 
ingly preponderating in favor of defendant. It is my 
view that the question of the weight of the testimony is 
for consideration and decision by the trial jury, and not 
for this court. While, had I been called upon to deter- 
mine the case upon the preponderance of the evidence, T 
probably could not have agreed to the verdict, it is the 
well-settled law that in such cases the verdict of a trial 
jury should close the inquiry. 
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Mary F. L. PAGE, APPELLANT, V. CHARLES P. BRESED ET 
AL., APPELLEES. 


Firen Novemper 1,1912. No. 16,779. 


1. Mortgages: Forecrostre: Misnomer. By actual personal serv- 
ice of summons upon the mortgagor, who 1s also the owner of the 
equity of redemption, in an action to foreclose a mortgage, the 
court obtains jurisdiction; and a mistake in the name of the de- 
fendant, which is not brought to the attention of the court by 
motion or plea in abatement, doeg not deprive the court of its 
jurisdiction, or render a decree foreclosing the mortgage subject 
to collateral attack. 


2. Taxation: ForEcLosuRE oF LIEN: UNKNOWN HEIRS: CONSTRUCTIVE 
SERVICE. In an action for the foreclosure of a tax lien against 
unknown heirs, a substantial compliance with the provisions of 
section 83 of the code, an order of the court for service by pub- 
lication upon such unknown heirs, and a legal publication of 
summons thereunder, {gs sufficient to confer jurisdiction upon 
the court to render a decree of foreclosure. 


3. . : Constructive Service: AFFIDAVIT. In an action 
by a county against unknown heirs to foreclose its tax lien, the 
affidavit for service by publication, as provided by section 83 of 
the code, may be made by the county attorney. 


4. : : IRREGULARITIES. Where the court has obtained 
jurisdiction, mere informalities of procedure will not subject the 
decree of foreclosure to collateral attack. 


APPEAL from the district court for Sheridan county: 
WitLiaM H. WESTOVER, JUDGE, Affirmed. 


Albert W. Crites, for appellant. 


Allen G. Fisher, A. M. Morrissey and William P. 
Rooney, contra, 


BARNES, J. 


Action to redeem the southeast quarter of section 10, 
township 33 north, range 44 west, situated in Sheridan 
county, from tax sale under a decree of foreclosure, in 

19 
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which the county of Sheridan was plaintiff, and the un- 
known heirs of one Charles J. Chapman, deceased, were 
defendants, and quiet the title thereto in. the plaintiff. 
It appears that one Charles J. Chapman had previously, 
in his lifetime, obtained title to the land in question 
under a decree of the district court for Sheridan county 
foreclosing a mortgage on the premises. The plaintiff, 
Mary F. L. Page, claimed title thereto by a deed from 
the original entryman, one Johann F. M. Laue, while 
defendant Bresee derived his title under the tax decree of 
foreclosure above mentioned ; and defendant Walter Morse 
claimed an interest in the premises as mortgagee. On the 
trial the district court for Sheridan county found gener- 
ally for defendant Bresee, and dismissed the plaintiff's 
action, From that judgment the plaintiff has appealed. 

1. Plaintiff's first attack is centered upon the mortgage 
foreclosure decree, under which Charles J. Chapman ob- 
tained his title to the premises in question. It is claimed 
that that decree was void for the reason .that the mort- 
gagor was sued by the wrong name. It appears that. title 
to the mortgaged premises was obtained by one Johann 
TF. M. Laue from the United States government; that his 
entry and final receiver's receipt described him as “John 
F. M. Lowe;” that he thereafter executed the mortgage 
on which the foreclosure was based, and in which he was 
named as “John I. M. Lowe,” but which he signed in 
German script as Johann F. M. Laue. It further appears 
that personal service of suinmons was duly made upon 
both Laue and his wife in the mortgage foreclosure suit; 
that they failed and neglected to appear or answer or in 
any manner direct the attention of the court to the alleged 
misnomer. It follows that the decree of foreclosnre was 
not void, and therefore is not subject to collateral attack. 
Smelt v. Knapp, 16 Neh. 538; Krouski rv. Missouri P. R. 
Co., TT Mo. 362; Whitcomb v. Mooper, 81 Fed. 946; Davis 
v. Jennings, 78 Neb. 462. We are of opinion that Charles 
J. Chapman obtained title to the premises in question by 
the sheriff's deed based on the foreclosure decrec. 
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2. Plaintiff attacks the decree foreclosing the tax lien 
upon the premises in question, and contends that the de- 
cree was void for reasons hereinafter stated. It appears, 
however, that when that suit was commenced Charles J. 
Chapman was made the defendant as owner of the land, 
and tle fact of his death was not ascertained until after 
u decree of foreclosure was rendered; that when that fact 
was ascertained the decree was set aside and held for 
naught. The petition was thereupon amended by making 
the unknown heirs of Charles J. Chapman the defendants 
therein; that the plaintiff, by its county attorney, made 
an affidavit and filed the same in compliance with the pro- 
visions of section 8&3 of the code, which provides that in 
actions where it shall be necessary to make the heirs of 
any deceased person defendants, and it shall appear by 
affidavit of the plaintiff annexed to his petition that the 
names of such heirs and their residence are unknown to 
the plaintiff, proceedings may be had against such nn- 
known heirs withont naming them, and the court shall 
make such order respecting service as may be deemed 
proper. If service by publication be ordered, the publica- 
tion shall not be less than four weeks; that upon the filing 
of the affidavit the district court continued the cause, and 
ovdered service of summons by publication upon the un- 
known heirs of Charles J. Chapman, deceased. It is 
claimed that the county attorney was not authorized by 
any statutory provision to make such an affidavit; that it 
was not annexed to the original petition; that it was not 
sufficient in form and substance to authorize the court to 
order service by publication upon unknown heirs; that 
the order of the court in that behalf was defective and 
-insufficient; that the decree based upon the service thus 
ordered was void; and that the purchaser under the de- 
cree obtained no title to the land in question. In support 
of this argument plaintiff cites Stull v. Masilonka, 74 Neb. 
322, where it was said: ‘Where a defendant is sought to 
be brought into court by some method prescribed by a 
statute, other than personal service, which notice may or 
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may not reach him, and which is more or less unsatis- 
factory, the statutory provisions relating to such service 
are construed with strictness, and it is incumbent that all 
steps in the process required to be taken shall be followed 
with substantial accuracy.” In that case, however, the 
decree of foreclosure was sustained on the ground that 
there was a substantial compliance with the provisions of 
the statute authorizing service by publication. In the in- 
“stant case there was an attempted compliance with every 
requirement of section 83, and, while the proceedings were 
in some respects somewhat informal, still we are of opin- 
ion that there was a substantial compliance with the terms 
of the statute. 

8. It is contended that the county attorney of Sheridan 
county, who made affidavit for service ef summons upon 
the unknown heirs of Charles J. Champan, deceased, 
could not make such affidavit. We think, however, that 
the words “appear by the affidavit of the plaintiff,” as 
found in section 83 of the code, are not to be taken so lit- 
erally as is contended by plaintiff. Such a construction 
would prevent a corporation or partnership from main- 
taining the action. -We are of opinion that the plaintiff 
may make it appear by his own affidavit, or from the affi- 
davit of an attorney, especially in cases where the plain- 
tiff is a corporation, as in this case, and could not make 
such an affidavit. We therefore hold that the affidavit 
“may be made by the county attorney, who is the official 
Jaw officer of the county. ; 

There having been a substantial compliance with all 
statutory provisions in the tax foreclosure suit, the decree 
rendered therein is not subject to collateral attack. The 
effect.of that decree, as declared by statute, was to create 
a new and independent title to the land in question. It 
divested the heirs of Charles J. Chapman of all their inter- 
est therein, and transferred the same by such independent 
title to the defendant who was the purchaser at the fore- 
closure sale. 

4, Finally, it appears that the defendant by his answer 
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properly pleaded the statute of limitations as one of his 
defenses, and the record discloses that the sale under the 
decree foreclosing the tax lien was confirmed on the 6th 
day of September, 1901, and the sheriff thereupon made a 
deed to the defendant as such purchaser, By the pro- 
visions of our revenue laws, the right of redemption from 
a decree foreclosing a tax lien is barred after the expira- 
tion of two years from the confirmation of sale. The fact 
that the plaintiff also prays for a decree quieting title 
does not of itself toll the statute. It is quite probable 
that the district court was of opinion that the plaintiff’s 
cause of action, which was commenced on the 3d day of 
April, 1908, was barred by the statute of limitations. 
There was a general finding for the defendant, and an 
examination of the record satisfies us that the evidence 
was sufficient to warrant such a finding and sustain the 
decree appealed from. 

For the foregoing reasons, the Judgment of the district 
court is 


AFFIRMED. 
Fawcett, J., not sitting. 


HANS CHRISTENSEN, APPELLEE, V. OMAHA ICE & COLD 
STorRAGH COMPANY, APPELLANT, 


Fivep NoveMser 1, 1912. No. 16,784. 


1. Waters: DratnNacE: ACTION FoR Damages. It is the duty of one 
who uses, maintains and controls a ditch for the purpose of low- 
ering the waters of a lake or pond to a navigable river to erect 
and maintain a dam at the outlet of the ditch sufficient to pre- 
vent the flood-waters of the river from entering it and over- 
flowing the lands owned by other persons adjacent thereto, 


: : Where such dam is negligently con- 
structed or maintained, and by reason thereof farm lands in the 
vicinity of the ditch are overflowed, and crops growing and per- 
sonal property situated thereon are injured and destroyed, the 
person or corporation having the control, management and use 
of such ditch and dam is liable for the damages caused thereby. 
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3. Limitations. In such a case, the cause 
of action arises when the damages are sustained. 
4, Drrenses. The fact that the ditch and 


dam are situated upon lands owned by persons other than the 
defendant is no defense to such an action, where it is shown 
that defendant freely exercises the use, control, operation and 
management thereof in the prosecution of his own private busi- 
ness. 


5. Instructions. The substance of tnstructions given and refused by 
the trial court are stated in the opinion, and the rulings thereon 
are held to be without error. 


Apprar from the district court for Douglas county: 
Howard KENNEDY, JUDGE. Affirmed. 


Brown, Barter & Van Dusen, for appellant. 


Benjamin 8. Baker and 8. A. Searle, contra. 


BARNES, J. 


Action by plaintiff, the lessee of a tract of farm land 
situated between what is khown as Cut-off lake and the 
Missouri river near to and east of the city of Omaha, for 
damages to his growing crops and personal property 
caused by the flond-waters of the river alleged to have 
been thrown upon the premises by failure of the defend- 
ant to properly maintain a ditch leading from the lake 
to the river for drainage purposes, and a dam constructed 
therein to prevent the flood-waters of the river from flow- 
ing from that stream into the lake. On the trial in the 
district court for Douglas county the plaintiff had the 
yerdict, and judgment, and the defendant has appealed. 

It appears that about the year"1898 David Talbot and 
KE. W. Lamoreaux, who were the incorporators of the de- 
fendant company, were conducting the business of cutting 
and storing ice on the banks of Cut-off lake; that at 
times of high water in the lake their ice houses were partly 
submerged, and the ice stored therein was destroyed; 
that, to obviate that trouble, they constructed a ditch in an 
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easterly direction from the lake to the Missouri river, and. 
cut the same through the high bank of that stream, which 
had theretofore been a safe and sure barrier to its flood- 
waters, and had prevented them from reaching the land 
between the river and the lake; that when the water in the 
river was low the ditch drained the lake and lowered the 
stage of the water sufficiently to protect the ice houses 
above mentioned; that when that purpose was accomp- 
lished a dam was constrncted across the ditch near its 
mouth sufficient to prevent the flood-waters of the river 
from entering the ditch in question; that when it again 
became necessary to lower the water in the lake the ditch 
was cleaned out and the dam removed, and when the 
lake was sufficiently lowered the dam was replaced. 
It also appears that the defendant was incorporated in 
December, 1901, and took over the property rights and 
business of the former owners, who were thereafter mem- 
bers, officers and managers of the corporation; that from 
thence to and including the year 1905 the defendant com- 
pany conducted its business in relation to the manage- 
ment of the ditch and dam above described in the same 
manner as it had theretofore been conducted; and there 
is sufficient evidence in the record to sustain a finding 
that the defendant had frequently cleaned out the ditch, — 
taken out the dam, drained the lake, and thereafter on 
each occasion had replaced that structure. It also ap- 
pears that in July, 1905, the flood-waters of the Missouri 
river, by reason of the negligent reconstruction and main- 
tenance of the dam, broke through and washed away that 
structure, and flowed back through the ditch in such vol- 
ume as to overflow its banks and flood the plaintiff’s 
premises, destroving his growing crops, together with a 
large amount of his personal property. 

1, It is strenuously argued that the evidence is not suffi- 
cient to sustain the judgment because it does not show 
that defendant reconstructed the dam at tlic outlet of the 
ditch in question in the year 1904. In disposing of this 
contention, it is sufficient to say that the evidence clearly 
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shows that the defendant company cleaned out the ditch 
and used it to drain the lake in 1903 and 1904. To do 
this necessarily required the removal of the dam. It 
appears that it was negligently replaced by some one; 
and, in any event, it was the plain duty of the defendant 
to reconsiruct it in such a manner as to protect the lands 
adjacent to the ditch from inundation by the flood-waters 
of the Missouri river. A failure to perform that duty 
rendered defendant liable for resulting damages. 

2. It is also contended that defendant was not the 
owner of the land through which the ditch was dug and 
on which the dam was constructed, but wag a trespasser 
thereon, and therefore it wag not liable for its failure to 
properly maintain the ditch and reconstruct the dam 
after using them for the protection of their ice houses. 
We find nothing in the record showing, or tending to show, 
that defendant was denied the right to construct the ditch 
and dam in question by the owner or owners of the land 
on which they were situated. But, on the contrary, it 
appears that defendant hag at all times exercised the 
right to enter upon the premises when it became neces- 
sary to do so for the protection of its own property. If 
defendant could exercise such right, it necessarily as- 
sumed the duty of so exercising it as not to thereby in- 
jure the property of others. We are therefore of opinion 
that this contention cannot be sustained. Reums v. Clo- 
pine, 78 Neb. 166. 

3. Tt is also contended that the right of action, if any 
existed for defendant’s acts, accrued when the ditch was 
dug and the dam was first constructed in 1898, and was 
therefore barred by the statute of limitations. This de- 
fense was not pleaded, and, if it had been made an issue, 
could not have been maintained. The action was not one 
for permanent injury to the land, leased by plaintiff, but 
was one for damages to his growing crops and personal 
property, caused by the negligent reconstruction and the 
maintenance of the ditch and dam; and the plaintiff’s right 
of action accrued when his property was injured and de 
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stroyed. Chicago, R. I. & P. R. Co. v. Andreesen, 62 Neb. 
456. In that case it was said: “The right to damages 
for an obstruction of a stream by an insufficient culvert 
or drain does not accrue when the railroad is built, but 
when the overflow actually results.” 

4. The defendant requested the district court. to in- 
struct the jury, in substance, that there was no evidence 
that the David Talbot Ice Company, which constructed 
the ditch and dam in question, sould or transferred any 
right thereto or therein to the defendant; that there was 
no evidence produced as to who were the associates of 
David Talbot; that they having constructed the ditch and 
dam in 1898, some years before the organization of the 
defendant company, the defendant could not be held re- 
sponsible for the acts of David Talbot and his associates 
in digging the ditch in question. 

For the reasons heretofore stated, it is apparent that 
the court did not err in refusing defendant’s instructions. 
‘It seems equally clear that the district court properly 
refused to instruct the jury to return a verdict for the. 
defendant at the conclusion of all of the evidence. 

5. It is contended that the court erred in giving para- 
graph four of the instructions upon his own motion. An 
examination of that instruction discloses that it fairly 
and clearly stated the issues presented by the pleadings, 
and informed the jury that, if they found the plaintiff 
had proved all of the allegations of his petition, enumerat- 
ing and describing them, by a preponderance of the evi- 
dence, their verdict should be for the plaintiff. In this 
there was no error. 

Finally, it appears from a careful examination of the 
‘whole record that the case was fairly tried, that the evi- 
dence is sufficient to sustain the verdict, and, no error 
appearing in the record, the judgment of the district 
court is 

AFFIRMED. 
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Roy CROWDER, APPELLEE, V. TOLERTON & WARFIELD Com- 
PANY, APPELLANT, 


Fitep Novemser 1, 1912. No. 16,810. 


1. Sales: Orrer: Acceptance. An order for goods, wares or mer- 
chandise sent to a wholesale or jobbing house, at the solicitation 
of its traveling salesman, which provides in express terms that 
it is subject to the approval of the home office, does not become 
a@ binding contract until it is approved and accepted. 


2. ReEscission. Where the person making the order, upon 


being notified of its nonacceptance, demands and receives a re- 
payment of the money forwarded therewith, he thereby rescinds 
his order, and cannot maintain an action thereon for damages 
for its nonacceptance. 


APPEAL from the district court for Dawes county: 
WiLiiAM H. Westrovir, JupGE. Reversed, + 


Albert W. Crites, for appellant. 
J. HE. Porter, contra, 


BARNES, J. 


Action to recover damages for an alleged breach of con- 
tract for the sale of a soda fountain. The action was 
commenced in the justice court of Dawes county, where 
plaintiff had the judgment. Defendant appealed to the 
_district court, where, on a trial without a jury, the plaintiff 
again had judgment for the sum of $120, and to reverse 
that judgment the defendant has appealed to this court. 

It appears that on the 9th day of March, 1908, at Craw- 
ford, Nebraska, plaintiff gave an order for a soda fountain 
to one J. H. Meyer, defendant’s traveling salesman, which 
reads as follows: “Crawford, Neb., 3-9, 1908. Manufac- 
turers of and Dealers in Soda Water Apparatus & Sup- 
plies. Tolerton & Warfield Co. Please furnish the fol- 
lowing goods on the terms and conditions mentioned 
below: Title to said goods to remain with ——— until 
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all payments are made. Ship on or about April 1st, 1908, 
via C, & N. W. & Burlington, to Roy Crowder, town— 
Crawford, State—Neb. As evidence of good faith, I here- 
with make a cash payment of $25.00, receipt of which is 
hereby acknowledged, and upon receipt of bill of lading 
or tender of goods, I will honor sight draft or other 
demand for $ , and the balance I promise to pay in 
monthly sums as follows: $10.00 each month beginning 
May ist, 1908, privilege of paying full amount at a dis- 
count of 5% by Jan. 1st, 1909, with interest at 6 per cent. 
on each payment from date of shipment, and for such 
balance and interest will execute and deliver contract 
notes of like tenor and form to the one printed on the back 
of this order and maturing as above set forth, and will 
execute such other papers as may be necessary under the 
laws of this state to protect your title to said goods. The 
delivery of said apparatus, etc., to be conditional upon 
the compliance with the above terms and conditions. 
There are no other conditions with your salesman except 
as herein stated. All goods f. 0. b. Decatur, Ml. All 
orders and contracts secured by any representative of this 
company are subject to approval by the home office, and 
contingent on labor difficulties, fires or other unavoidable 
delays.” There followed a description of the fountain and 
fixtures, and the price thereof was stated to be $300. The 
order was signed by the plaintiff, who thereafter forwarded 
it, together with his check for $25, to the defendant, and 
‘stated in his letter that, according to the agreement, the 
fountain was to be in Crawford by the 15th or 20th of 
April. : : 

On receipt of the order, the defendant refused to accept 
it for several reasons, among which was that the price 
should have been $350 for the fountain, instead of $300, 
as named in the order, and wrote a letter to their sales- 
man, Meyer, telling him that they conld not accept the 
order, and asked him to take the matter up personally with 
plaintiff, and readjust the matter in conformity with a 
copy of an order which they-inclosed to him. 
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It appears that Meyer called upon the plaintiff and 
informed him that he, Meyer, had “balled” the order all 
up, and asked plaintiff to make out a new order; that the 
defendant, on the 8th day of April, 1908, forwarded to 
the plaintiff a new order, in which the price of the soda 
fountain was fixed at $350. On receipt of the new order, 
the plaintiff refused to sign the same, and sent the follow- 
ing telegram to the defendant: “Crawford, Neb., April 8, 
1908. Tolerton & Warfield, Sioux City, Ia. Ship goods 
ordered or return check. Wire particulars. Something 
must be done. Waited long enough. (Signed) Rvoy 
Crowder.” 

On April 10, 1908, plaintiff wrote a letter to the de- 
fendant, in which, among other things, he said: “Now, 
if you want to sell me this fountain, I want to know what 
I am getting. Do I get a steel fount with this complete 
outfit? If I get this I will order this outfit on receipt of 
message from you to-morrow. If not, return my check at 
once, as I think you have had it long enough, I have an- 
other place. This fountain is to get here by Ist of May. 
(Signed) Roy Crowder.” 

Upon receipt of this letter, the defendant, having cashed 
plaintiff’s check for $25 pending negotiations, sent the 
plaintiff a draft for $25 in a letter apologizing to him for 
the mistakes and misunderstandings between them, and 
informing him that they would have Mr. Meyer take the 
matter up with him again on his next trip to Crawford. 
Defendant also stated in the letter that it always had 
the option of whether to ship goods or not when an order 
was taken by its salesmen, and that it had exercised that 
privilege for the reason that it could not afford to sell him 
a $350 outfit for $300. We have not stated all of the cor- 
respondence that passed between the parties, but have 
given the substance of it. When the plaintiff received the 
draft for $25 in repayment of his check, he wrote the de- 
fendant, stating that he refused to accept it, but would sue 
for damages for failing to comply with the terms of his 
order. It appears that he kept and cashed the draft, and 
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claimed upon the trial that he had credited the amount of 
it on his claim for damages. It appears that this was 
done, however, without the consent of the defendant. 

The evidence contained in the bill of exceptions is in 
nowise conflicting, and clearly establishes the facts above 
stated. It is contended, among other things, that de 
fendant was entitled to a judgment dismissing plaintiff's 
action because the evidence fails to show an acceptance of 
the plaintiff’s order by the home office. It appears by a 
clause contained in the order itself that all such orders 
were subject to the approval of the defendant. The 
evidence clearly shows that the defendant disapproved of 
the order, and notified the plaintiff of that fact. In the 
negotiations for a change of the order, plaintiff was told 
the reasons why defendant could not fill it. The clause 
in the order was a reasonable and proper one, and was 
made for the protection of the defendant. No approval 
from delay can be inferred, and the plaintiff, by his ac- 
ceptance of the draft for $25, in effect rescinded his order, 
and he was not entitled thereafter to maintain an action 
against the defendant for a failure to accept the same and 
comply with its terms. 

For the foregoing reasons, the judgment of the district 
court is 

REVERSED. 


CITY OF GRAND ISLAND, APPELLEE, V. POSTAL TELEGRAPH 
CABLE COMPANY, APPELLANT. 


Finzep Novemper 1,1912. No. 16,840. 


1. Licenses: Occupation Tax: Cities. Under subdivision 9, sec. 48, 
art. III, ch. 18, Comp. St. 1911, each city of the first class hav- 
ing more than 5,000 and less than 25,000 inhabitants has the 
power to levy a tax upon every business or occupation carried 
on within the territorial limits of the municipality, excepting 
alone those enumerated in the proviso clause of said section. 


2. : : ConstiruTionaLiry. A city of the above class may 
lawfully enact an ordinance imposing on telegraph companies 


to 
ot 
-_ 
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a Heense tax of a reasonable sum per annum for the privilege 
of transacting the business of telegraphy within the city, and, 
where such ordinance imposes a tax equal in amount upon all 
such telegraph companies, it ig not obnoxious to the rule of uni- 
formity and equality under sections 1, 6, art. IX, of the constitu- 
tion. 


3. The amount of an occupation tax is not 


to be mented by the profits of the business taxed, but should be 
considered as one incident to local self-government, and when 
thus considered it appears prima facie reasonable in amount, 
courts of justice should not declare the ordinance void, unless 
and until it is clearly shown by competent evidence that the 
license charge is in fact unreasonable or confiscatory. 


APPBAL from the district court for Hall county: JAMES 
R. Hanna, Jupen. Affirmed. 


O. A, Abbott and W. W. Cook, for appellant. 
Arthur C. Mayer and W. A. Prince, contra. 


Barnes, J. 


This action was commenced by the plaintiff, the city of 
Grand Island, against the defendant, the Postal Telegraph 
Cable Company, to recover an anual occupation tax for 
the years 1904, 1905, 1906, 1907, 1908 and 1909, amounting 
to $240, with interest thereon, which was alleged to be due 
the plaintiff under an ordinance of that city by which it 
was provided: “That there is hereby levied an occupation 
tax upon each and every occupation and business carried 
on within the limits of this city, in this section hereinafter 
enumerated, to raise revenue thereby in the several differ- 
ent sums on the several different occupations hereinafter 
specified, and that each and every person or persons, firm, 
association or corporation carrying on the occupation or 
business herein mentioned within the limits of the city of 
Grand Island, shall pay into the city treasury annually 
the sum named as hereinafter provided as a tax upon 
said occupation, and for the purpose of raising revenue 
thereby.” 
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It was further provided by section 3 of the ordinance as 
follows: “Under the provisions of this ordinance and the 
authority vested in the city council aforesaid, there is 
levied upon each and every person or persons, firm, asso- 
ciation or corporation carrying on busiuess in the city of 
Grand Island, Nebraska, an occupation tax as follows, to 
wit: 

“Article 1. The sum of forty dollars per year on the 
business and occupation of receiving messages in this city 
from persons in the city and transmitting the same by 
telegraph from this city to persons and places within this 
state, and receiving in this city messages by telegraph 
transmitted within this state from persons and places 
within this state to persons in this city, and delivering 
the same to persons in this city, except the receipt, trans- 
mission and delivery of any such message to any firm, de- 
partment or agency or agent of the United States, and the 
receipt, transmission and delivery of any such which are 
interstate commerce. The business and occupation of 
receiving, transmitting and delivery of messages herein 
excepted are not to be taxed hereby.” 

The ordinance further provides: ‘Whenever the treas- 
urer shall deem himself unable to collect any tax by this 
ordinance levied after the same is due and payable, he 
shall so report to the city attorney, and the city attorney 
shall therein bring an action in the name of the city in 
any court or before any justice of the peace, having juris- 
diction, to the amount of the sum sought to be recovered 
by said action; the remedies hereby prescribed are not 
exclusive, but cumulative, and may be prosecuted at the 
same time.” 

Upon the trial in the district court for Hall county, 
without the intervention of a jury, there was a findiug and 
judgment for the plaintiff for the sum of $245, and costs 
of suit, and from that judgment the defendant has ap- 
pealed. 

The defendant has assigned and argued three grounds 
in support of its contention that the judgment of the dis- 
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trict court should be reversed: First, the tax demanded is 
unreasonable and confiscatory; second, the tax violates the 
rule of uniformity and equality under sections 1 and 6 of 
article IX of the state constitution; third, the occupation 
tax in question trenches upon the commerce clause of the 
constitution and laws of the United States. 

We are of opinion that the second and third assign- 
ments of error are fully answered by Western Union Tele- 
graph Co. v. City of Fremont, 39 Neb. 692. It seems to 
be conceded that the occupation tax ordinance in that case 
and the one in the case at bar are practically the 
same in form and substance. After citing the prin- 
cipal leading cases upon those questions and discussing 
the effect thereof, it was there held: “Under see- 
tion 52, ch. 14, art. II, Comp. St. 1891, each city 
of the second class having more than 5,000 inhabitants 
has the power to levy a tax upon every business or occupa- 
tion carried on within the territorial limits of the munici- 
pality, excepting alone those enumerated in the proviso 
clause of said action.” Jt was further held: “Where a 
telegraph company is engaged in both interstate and intra- 
state business, an ordinance levying an occupation tax on 
that portion of such business which is carried on wholly 
within the state is not repugnant to section 8, art. I of the 
constitution of the United States, since it in no way inter- 
feres with, or regulates, interstate commerce,” and that 
“an occupation tax may be collected by ordinary suit, 
where the ordinance imposing the tax so provides.” On 
a rehearing of that case (43 Neb. 499) the opinion was 
adhered to by consideration, and on the strength of Postal 
Telegraph Cable Co. v. Charleston, 153 U. S. 692, where it 
was said: “A city ordinance, made under power conferred 
by a state statute, imposing a license of five hundred 
dollars upon a telegraph company, which had accepted the 
provisions of the act of July 24, 1866, c. 230, 14 Stat. 221, 
upon business done exclusively within the city and not in- 
cluding any business done to or from points without the 
state, and not including any business done for the govern- 
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ment of the United States, its officers or agents, is an 
exercise of the police power, and is not an interference 
with interstate commerce.” It follows that defendant’s 
last two assignments of error cannot be sustained. 

In considering the first assignment, that the tax in 
question is unreasonable and confiscatory, we find from 
the record that defendant maintains an office in the city 
of Grand Island, where it conducts a large amount of 
interstate business and considerable intrastate business, 
but neglects and refuses to pay the occupation tax; that 
defendant’s receipts for intrastate business for the years 
in question herein were $1,333.17, and that the total tax 
sought to be collected for those years under the terms of 
the ordinance was $240. It further appears that, by a 
system of accounting or bookkeeping adopted by the de- 
fendant, it was attempted to be shown that for some of the 
years in question the expense of conducting the intrastate 
business reduced the gross receipts to a trifle less than 
enough to pay the tax of those years. It was not shown, 
however, that the method of apportioning the expenses of 
defendant’s entire business was the correct method, or 
that such apportionment was either just or equitable, and. 
therefore we conclude that the evidence was insufficient 
to warrant a court of justice in finding arbitrarily that 
the tax was either unreasonable or confiscatory. The city 
clearly had the power to tax the business in question. 
The tax was uniform, in that it operated alike on all 
persons or corporations engaged in that business, and we 
are not aware of any case which holds that when the busi- 
ness transacted by one person or corporation of a class has 
proved largely remunerative, and the business of another 
of the same class was less remunerative, or was in fact 
conducted at a loss, a court of justice can for that reason 
declare an occupation tax ordinance void. We think no 
court should say as a matter of law that an occupation tax 
of $40 a year upon each and every telegraph company 
doing business within the limits of the city of Grand 
Island is manifestly unreasonable and confiscatory. It 

20 
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may be said that the charge is prima facie reasonable. 
Western Union Teleyraph Co. v. Borough of New Hope, 
187 U. S. 419. The amount of an occupation tax is not 
to be measured by the profits of the business, but should be 
considered as one incident to local self-government—to 
supervision, to the expense incident to the issuing of the 
license, to the probable expense of inspection, regulation 
and such police surveillance as the municipal authorities 
ean lawfully give to the location, erection and maintenance 
of poles and wires as provided by ordinance. In the 
absence of evidence which clearly shows that the license 
charge, in general effect, is such as to make it confiscatory, 
the ordinance must be upheld. 

It follows that none of the defendant’s contentions can 
be sustained, and the judgment of the district court is 


AFFIRMED. 


EDWARD OWEN ET AL., APPELLEES, V. D. C, MAIN BY AL., 
APPELLANTS. 


Frrxep NovemMpBer 1, 1912. No. 17,029. 


1. Statutes: Construction. Where the language of a statute is clear 
and unambiguous, it must be interpreted in its ordinary sense, 
even though it lead to an injustice; but, if the language is doubt- 
ful or obscure, and it is susceptible of an interpretation which 
will cause a forfeiture or perpetrate an injustice, while another 
interpretation will avoid such a result, that which is in further- 
ance of justice will prevail. 


2. Agricultural Societies: County Am: TITLE To Property. A statute 
authorized county boards in counties where county agricultural 
societies have purchased or shall purchase real estate for fair 
grounds to pay out of the county treasury the same amount of 
money for the purchase and improvement of such sites as paid 
by such agricultural societies or individuals, and provided, fur- 
ther, that when such agricultural societies should “be dissolved or 
cease to exist in any county where payments have been made 
for real estate or improvements upon such real estate, for the 
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use of any agricultural society, then all such real estate and 
improvements shall vest in fee simple to the county making 
such payment.” The latter provision is construed; and it is 
held that the words “all guch real estate and improvements” re- 
fer only to the real estate purchased and improvements made by 
the money paid out of the county treasury. 


3. : : DerFautt: Recovery By County. The amend- 
ment of section 14 made by the laws of 1879, p. 400, providing that 
a county board may pay to a county agricultural society owning 
a-certain quantity of real estate for fair grounds a specified 
amount of money ”to be expended by such society in fitting up 
such fair grounds, but for no other purpose,” made no change 
with respect to the right of the county to recover back the 
amount of its contribution in case the society defaulted as 
specified in the statute. 


4. : . The purpose of the legislature was to allow such 
a society formed to aid in the extension of agricultural educa- 
tion the use of the funds of the county to a limited extent, in 
trust, and to prevent the diversion of public funds to private use 
if the society fails to carry out the purpose of its organization. 


APPFAL from the district court for Wayne county: 
Guy T. GRAves, Juper. Reversed with directions, 


James Britton, William V, Allen and William L, Dowl!l- 
ing. for appellants. 


A. R. Davis and R. EH. Hvans, contra. 


Lerron, J. 


In 1885 the Wayne County Agricultural Society was 
incorporated under the procedure provided for in the gen- 
eral incorporation laws of the state. Stock was issued 
and subscribed for by the incorporators. Prior to the 
holding of the first annual fair, which was held in Sep- 
tember of that year, it purchased 25 acres of land, and 
fitted up the same for fair purposes by preparing a race 
track, and building fences, grand stands, and other struc- 
tures necessary for the carrying on of the purposes of its 
organization. It realized from stock subscriptions the 
sum of $1,641, of which $922 was expended in the pur- 
chase of land for the fair grounds, 
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In September, 1885, the association applied to’ the 
board of county commissioners of Wayne county for an 
appropriation of money to aid the society in fitting up 
its grounds. A bill was presented for $300, which was 
allowed, and on January 4, 1886, a warrant upon the 
general fund for that amount was paid by the county. 
The evidence shows that hy the middle of January, 1886, 
$1,806.25 had been paid for real estate and improvements 
thereon, apparently from the proceeds of the sale of stock 
and from the appropriations made by the county. The 
land had been bouglit and paid for before any money was 
received from the county. Premiwms and other expenses 
were paid from other sources. For a number of years be- 
tween 1885 and 1889 the society held fairs, and received 
aid from the county board under the provisions of sec- 
tion 12, ch. 2, Comp. St. 1881, upon filing the necessary 
certificate under the act. It held its last fair in Septem- 
ber, 1901. On April 25, 1905, the society was dissolved | 
by legal proceedings, and the defendants Main, Bressler, 
and French appointed trustees for the creditors and stock- 
holders. This action was brought on behalf of the county 
against the trustees and certain persons claiming under 
them. Its purpose was, as the prayer shows, to procure a 
decree “that the aforesaid real estate acquired by said 
Wayne County Agficultural Society and used for its fair 
grounds and all improvements by it made thereon has 
vested in fee simple in said county of Wayne; that the 
defendants and each of them have no right or title or in- 
terest in said real estate; that the title of the said county 
of Wayne to the said real estate be quieted against the 
claims of the defendants; that the said plaintiffs be put 
in possession of said real estate; and for such other and 
further relief as may be just and equitable.” 

A number of defenses are pleaded: The statute of limi- 
tations; that the real estate is private property of the 
corporation and of the individual stockholders; that. the 
provisions of the statute upon which the plaintiffs rely is 
violative of the provisions of the constitution of the state 
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of Nebraska and of the federal constitution and of the 
fifth and fourteenth amendments thereto; and a denial 
that any part of the money appropriated was expended in 
the purchase or improvement of the real estate. The - 
reply practically amounts to a general denial of the new 
matter in the answer, coupled with a demurrer to the 
same. : 

The arguments have taken a wide range, but we think 
it unnecessary to consider them at length. The plaintiffs’ 
theory, summarily stated, is that the society is a public 
or quasi-public corporation, formed to carry on a public 
enterprise, and authorized undcr the statute to receive 
aid from the county; that it, quoting from the brief, “act- 
ing under the statute, presented its application for public 
funds to improve the property already dedicated to the 
public, and, by virtue of such application and the pay- 
ment by the county from the public funds of the sum ap- 
plied for, the county is authorized and charged to hold the 
land in trust for the inhabitants of the county for county 
fair purposes. It has by the act of contribution been 
vested with the right and duty to become an actor in the 
preservation of the public land dedicated to the purposes 
prescribed by the articles of incorporation. By the in- 
corporation and purchase of the land, there was a dedi- 
cation to the public of Wayne county. By the applica- 
tion for and receipt of funds to improve or fit up the 
srounds, there was a contract that the county shonld 
assume the duty of keeping the land for the purpose to 
which it was dedicated.” On the other hand, the defend- 
ants insist that the society is a private corporation carry- 
ing on a work for the benefit of the public, but having the 
right to own as its private property the real estate and 
other property necessary for its proper purposes which 
had been donated to it or was purchased by its private 
funds; that, as to such property, there was no dedication 
to the public, and that the provisions as to title vesting 
in the county on dissolution only apply to property for 
which payment has been made by the county. 
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Quite a little testimony was taken as to the payment 
of money by the county in successive years under the 
provisions of the statute allowing a sum equal to three 
cents for each inhabitant of the county to be paid to any 
agricultural society which hag raised and paid in by 
voluntary subscription, or by fees imposed upon its mem- 
bers, in each year not less than $50; but, since the condi- 
tion expressed in the statute with reference to the real 
estate and improvements vesting in fee simple in the 
county applies only “where payments shall have been 
inade for real estate or improvements upon such real 
estate,” we think none of this evidence has any direct 
hearing upon the question at issue, except as it tends to 
show the quasi-public character of the corporation. 

The decision of this case depends solely upon the in- 
terpretation of a statute. In order to ascertain the mean- 
ing of the legislature, a survey of the evolution of the 
particular provisions involved is needful. The first act 
in Nebraska relating to county agricultural societies was 
passed by the territorial legislature in 1858. 1 Complete 
Session Laws, p. 580. After providing for the organiza- 
tion of county societies and a territorial board of agricul- 
ture, and specifying the respective duties of these organ- 
izations, section 8 declared: “That all county agricultural 
societies which may be organized under this act be and 
the same are hereby declared bodies corporate and politic, 
and as such shall be capable of suing and being sued, and 
capable of holding in fee simple such real estate as they 
may purchase or receive by donation, not to exceed eighty 
aeres of land and the buildings thereon.” Section 9 pro- 
vides, in substance, that conveyances made to such socie- 
ties shall vest a title in fee simple. Sections 10 and 11 
are as follows: 

“Section 10. In all cases when such county agricultural 
societies shall purchase real estate as sites whereon to 
hold fairs, the county commissioners of such counties 
may, if they think it for the interest of the counties and 
societies, pay out of the county treasuries of such counties 
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the same amount of money for the purchase and improve- 
ments of such sites as shall have been, or shall hereafter 
be, paid by said agricultural societies or individuals for 
such purpose. 

“Section 11. In all cases when agricultural societies - 
shall be dissolved or cease to exist in any county where 
payments have been made for real estate or improvements 
upon such real estate, for the use of any agricultural 
society, then all such real estate and improvements shall 
vest in fee simple to the county making such payment.” 

Though the law was amended in other particulars, these 
provisions seem to have been carried forward with the 
language unaltered until 1879, when these sections were 
changed to read as follows (Laws 1879, p. 400, secs. 18, 
14, 15): 

“Section 18. Each county society may purchase and 
hold in fee simple such real estate as they may deem 
necessary, not exceeding 160 acres of land, for the pur- 
pose of holding county fairs. 

“Section 14. Whenever any county agricultural society, 
organized by law, shall have procured in fee simple, free 
from incumbrance, land for fair grounds not less than ten 
acres in extent, tle county board of said county may, in 
their discretion, if the finances of the county will admit, 
appropriate and pay to such society a sum not exceeding 
one hundred dollars for every thousand inhabitants in 
said county, to be expended by such society in fitting up 
such fair grounds, but for no other purpose; but not more 
than one thousand dollars shall in the aggregate be ap- 
propriated in any one county. 

“Section 15. Each society receiving such appropriation 
shall, through its secretary, make to the county board a 
detailed statement, with vouchers showing tle legal dis- 
hursement of all the moneys received. And in all cases, 
when such county agricultural societies shall be dissolved, 
or neglect, for the space of two years, to discharge the 
duties devolving upon them by law, or cease to exist, in 
any county where payments have been made for real 
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estate, or improvements upon such real estate, for the 
use of any agricultural society, then all such real estate 
and improvements shall vest in fee simple in the county 

making such payment, and the district court of said 
’ county, upon proof thereof, shall, upon petition of said 
county board, make a proper decree vesting the title to 
such property in said county.” 

No further amendment was made until 1905, but we 
think the changes then made were immaterial as affecting 
the questions here presented. Sections 8 to 11, inclusive, 
of the Nebraska act of 1858 are almost a verbatim copy 
of an act of the Ohio legislature, passed February 15, 
1853. 1 Rev. St. (Ohio) S. & C., ch. 2, p. 66 et seg. Sev- 
eral other states have statutes of a similar nature confer- 
ring the power upon public authorities to appropriate 
money in aid of such societies. Some of these statutes 
make no provision for the return of the money or the 
reversion of the property for which it was expended if the 
society dissolves or fails to carry out the purpose of its 
organization; while others provide for the retention of 
an interest in the grant to the extent that it shall revert 
in case of such a failure. Among the latter class are the 
Ohio statute referred to; Laws Washington, 1909, ch. 62; 
Laws Maryland, 1904, ch. 141; Supp. to Code of Towa, 
1907, sec. 1660; Gen. St. Kansas, 1868, ch. 2. By the 
Kansas act the county commissioners, if the voters so 
authorize, may appropriate money to be expended uniler 
the direction of the county agricultural society in the 
purchase and improvement of fair grounds for the use 
of the society, and the statute provides that all such prop- 
erty shall be held in trust by the board of county com- 
missioners for the use and benefit of the society. 

The Iowa law permits the county authorities to appro- 
priate and pay a sum in proportion to population to such 
societies, “to be expended by it in fitting up or purchasing 
such fair grounds, but for no other purpose,” and. if 
authorized by a rote of the people, to purchase real estate 
for fair purposes. “The title of such real estate when 
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purchased to be taken in the name of the county,” and 
placed under the control and management of an incor- 
porated county society. 

Coming now to a consideration of the Nebraska act: 
It will be seen that section 10 of the original act did not 
in terms authorize the county commissioners to pay any 
money to county agricultural societies, but it authorizes 
the board, “if they think it for the interest of the counties 
and societies,’ to “pay out of the county treasuries * * * 
the same amount of inoney for the purchase and improve- 
ments of such sites as shall have been, or shall hereafter 
be, paid by said agricultural societies or individuals for 
such purpose;” and that by section 11 it is provided that 
when such societies “shall be dissolved or cease to exist 
in any county where payments have been made for real 
estate or improvements upon such real estate, for the use 
of any agricultuval society, then all such real estate and 
improvements shall vest in fee simple to the county mak- 
ing such payment.” ‘There is no direction to whom the 
money should be paid or as to how the title should be 
taken. It might be paid by the county to the landowner 
and the title taken to the society, or the title miglit be 
taken to the county, as trustee, “for the use of the society,” 
as the statute says. The money might be paid through the 
society and the title taken in either way equally as well. 

It is a principle of statutory interpretation that, where 
the language of a statute is clear and unambiguous, it 
must be interpreted in its ordinary sense, even though it 
lead to mischief and injustice; but it ig also a principle 
that, if the language of a statute is doubtful or obscure, 
and it is susceptible of an unreasonable interpretation, or 
one which will lead to a forfeiture or to an injustice, while 
another interpretation will avoid such a result, that which 
leads to a reasonable and just result will prevail. Beal, 
Cardinal Rules of Legal Interpretation (2d ed.) p. 324; 
2 Sutherland (Lewis) Statutory Construction (2d ed.) 
secs. 408, 490, 541. 

It seems to the writer impossible to believe the legislature 
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intended that, where public spirited citizens had engaged 
in a voluntary enterprise for the public benefit and in aid 
of agriculture, the county might, by contributing perhaps a 
small amount in proportion to the whole amount invested, 
on the expiration of the corporate charter, or on the cessa- 
tion of the undertaking for any other cause, not only re- 
claim the amount of its own contribution, but take by the 
strong hand that which had been invested by others. Such 
a construction should not be adopted, even if consti- 
tutional, unless no other reasonable meaning can be im- 
puted to the statute. 

The language of section 11 is that “such real estate and 
improvements” shall vest in the county. What real estate 
and improvements does this refer to? Plainly that for 
which payments had been made by the county for the use 
of the society. If the county has taken the title in its own 
name for the use of the society, when the society dissolves 
or ceases to exist the trust relation ends; and under the 
statute the title to the real estate and improvements vests 
in the county in fee simple, without further proceedings. 
The result would be the same if the county had purchased 
through the society and the title had been taken in the 
name of the society. The use of the property and its con- 
trol would be in the society, which would hold the legal 
title in trust for the county, and upon the specified con- 
tingency of the society dissolving or ceasing to exist title 
to such property would vest in the county. The intent 
that runs through this class of statutes seems to be to 
preserve that property for the public the use of which it 
has given to the society, and in this way to prevent the 
diversion of public funds, either directly or indirectly, to 
private purposes. 

These considerations apply to the statute as it stood 
before the amendment of 1879. The amendment to section 
14, then made, changed the law in the respect that it pro- 
vided that money might be appropriated and paid to the 
society only, and to no other person; not, as before, for the 
purchase of real estate or improvements, but for “fitting 
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up such fair grounds, but for no other purpose.” Section 
15, however, was unaffected in so far as it provided that 
on the happening of the specified contingency, “where pay- 
ments have been made for real estate or improvements 
* * * for the use of any agricultural society, tlen all such 
veal estate and improvements shall vest in fee simple in 
the county making such payment.” Of course, it was 
necessary to retain these provisions in order to preserve 
the right of recaption by counties having money invested. 
in fair grounds. The new restrictions in section 14 cannot 
apply to any such counties, 

It is argued that the rapid depreciation in value of im- 
provements of a certain class, and the difficulty of separat- 
ing other improvements, of the nature of trees, fences, 
roads, race-tvacks, etc.. from the real estate, in case of a 
necessity arising, should prevent such a construction of 
the statute. It is true that conditions may arise which 
vender the statute difficult of application; but, if the 
evident purpose of the legislature to preserve for the public 
the money which had been converted into real estate or 
improvments is kept in mind, we believe the powers of a 
court of equity are sufficient to properly guard public 
interest. On the other hand, if the construction contended: 
for by the county is adopted, it will be possible that a 
county, by making a contribution of a few dollars for im- 
provements on valuable real estate belonging to an associa- 
tion of this class, on its failure to hold a fair through 
unavoidable circumstances, or upon the dissolntion of its 
charter either by lapse of time or from other causes, may 
sequester such property without compensation. Such a 
consequence shocks the conscience. 

To conclude, it seems to us that the intention of the 
legislature was to preserve the public funds, while at the 
same time aiding in the extension of agricultural educa- 
tion. We will not ightly impute to that body an intention 
to take something for nothing from the progressive citizen 
who, in common with the county, advanced funds for the 
general welfare. 
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The improvements made with the county money are not 
distinguishable and severable from those made by the 
society from its own funds. The defendants offered in 
open court to pay the sum advanced with legal interest. 
That the public should receive back its own if the enter- 
prise fails is just and right, and we think this is all that 
the county can justly claim. 

The judgment of the district court is reversed and the 
cause remanded, with directions to enter judgment in 
behalf of plaintiff for $800, with interest from the date of 
payment at 7 per cent. per annum, and to deny the 
plaintifi’s prayer for a decree quieting title to the real 
estate involved. 

REVERSED. 


Ross, J., dissenting. 


_ The Wayne County Agricultural Society was a creature 
of statute. It came into existence for a definite pur- 
pose. It was not a money-making cerporation. It 
was above the aim of pecuniary individual enterprise. 
Tts field of influence was in a farming community. Its 
object was the promotion of agriculture, stock-raising, 
horticulture, and the mechanical arts. Its principal 
duties were necessarily of a public nature, and it was 
properly the object of public sclicitude. The legislature 
provided for its organization and maintenance. Its 
technical status is immaterial, since in any view it was in 
some aspect an agency of government. The county was 
authorized to appropriate public money for its benefit. 
Grounds and improvements for holding annual fairs were 
purchased by joint contributions of private individuals 
and the public. Some of the expenses of holding fairs 
were derived from the same seuree. There was no reason 
why public-spirited citizens who were interested in the im- 
provement of a farming community should not be allowed 
to make voluntary contributions for that purpose upon 
terms prescribed by statnte. Every item so contributed 
was, under the statute, voluntary. In making them, each 
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contributor entered into a contract with the public to 
participate in a public agency, and the statutes were by 
construction parts of the agreements so made. The 
statute was an open book. Every contributor knew the 
terms prescribed by law and agreed to them. He knew 
hefore generosity prompted him to join in the creation of 
a public fund that the property purchased with it would 
be held in trust for the county, after abandonment of its 
use for the purposes of a fair. The statute said so, and 
that provision remained in force during the entire exist- 
ence of the society named. There is no question of 
forfeiture or confiscation in the case. The Wayne County 
Agricultural Society held fairs from 1885 until 1901. 
Later it abandoned the purposes of its existence and was 
dissolved. The trust property, consisting of the fair 
grounds and improvements, became valuable. What shall 
be done with it? That was the question to be considered. 
It seems clear to my mind that the question is answered 
in unequivocal terms by the statute, which is by construc- 
tion embodied in all the contracts between the public and 
those who voluntarily created the fund with which the real 
estate in controversy was purchased and improved. “In 
all cases, when such county agricultural societies shall be 
dissolved, or neglect, for the space of two years, to dis- 
charge the duties devolving upon them by law, or cease to 
exist,” says the statute, “in any county where payments 
have been made for real estate, or improvements upon such 
real estate, for the use of any agricultural society, then all 
such real estate and improvements shall vest in fee simple 
in the county making such payment, and the district court 
of said county, upon proof thereof, shall, upon petition of 
‘said county board, make a proper decree vesting the title 
to such property in said county.” In my opinion, this 
language is too plain for construction. It means, as 
applied to the facts of this case, that the “real estate and 
improvements” constituting the fair grounds is in equity 
the property of the county. If any ground for construc- 
tion existed, however, the interpretation of the majority is 
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erroneous. The statute as a whole shows that the funds 
with which the fair grounds were purchased and improved. 
were intended for a public purpose. The fund originally 
contributed by the county for improvements became, for 
the purposes of holding fairs, ag much a part of the real 
estate as the land itself. When the society and those 
acting for it appealed to the county for aid, they pro- 
claimed the public character of the undertaking. When 
the county contributed funds, it asserted the same fact. 
When the funds were received from the county, they were 
accepted as public funds. They could not be lawfully 
collected from taxpayers for a private purpose. The real 
estate being in fact public property held in trust for the 
county, it should be decreed to be the county’s property 
upon the extinguishment of the trust by abandonment. 
The statute, as I read it, says so; but, conceding the 
language quoted to be ambiguous, all the legislation on the 
subject indicates an abiding purpose on the part of the 
lawmakers to keep public property used for agricultural 
purposes under the control of a public agency, and to 
transfer the title to the public after the original use termi- 
nates. The legislature so understood its own enactments. 
and that intention is shown by the amendment of 1905. 
Laws 1905, ch. 2. 

A manifest purpose of the statute is the perpetuation of 
agricultural societies. The act should be construed with 
this end in view. Increase in the value of land used for 
fairs was inevitable. If the title is held in trust for the 
incorporators or stockholders of agricultural societies, 
there will be a temptation to abandon the fairs, sell the 
fair grounds, and distribute the profits among themselves. 
This would defeat the evident purposes of legislation. 
To prevent such a result and to continue the public agency 
established to promote the interests of agriculture, the 
legislature wisely made provision for decreeing the land 
to be the property of the county. It is apparent, there- 
fore, that the construction of the majority defeats the 
legislative will 
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Even if the construction of the majority were correct, 
however, no sufficient reason can be given for allowing the 
county to recover the amount contributed by it, with 
interest, while the shareholders are allowed to distribute 
among themselves the profits on their contributions. In 
a suit in equity involving property rights, the same rules 
should be applied to all the parties, though one of them 
is a county. I do not approve the doctrine which gives 
the public what it contributed to a common fund, with 
statutory interest, and distributes the remainder with 
accruing profits, to individual contributors. 


ANDREW M. MORRISSEY, APPELLANT, V. ADDISON Walt, 
SECRETARY OF STATE, APPELLEB. 


Finep NovemMsBer 1,1912. No. 17,839. 


1. Elections: New Parties: Formation. Under the provisions of sec- 
tion 45, ch. 52, laws 1907, providing for the formation of new 
political parties, it is not essential that the 500 electors who 
must be present at a mass state convention to form a new party 
shall be the identical 500 electors who are required to sign an 
agreement to form such new party and support its nominees at 
the next election. 


NOMINATIONS: NEw Parties. Sections 39, 40, ch. 52, laws 
1907, providing for the nomination of candidates by a conven- 
tion or committee of a political party, apply to nominations by 
new parties for general elections, as well as to nominations 
made by previously organized parties to be filled at special elec- 
tions, and for offices excepted from the provisions of the act. 


3. : $ : Fmino CERTIFICATE. Where a new party 
is formed after the time fixed by the statutes for the holding 
of the regular primary elections, nominations for candidates of 
such party may be made by mass conventicn held under the 
provisions of section 45, ch. 52, laws 1907, and certificates of 
nomination of such candidates may be filed with the proper 
officer at the time specified in section 40 of the same act. 


4, 


: SvTatTures: CONSTRUCTION. In construing statutes 
relating to the exercise of the elective franchise and to the nom- 
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ination of candidates by political parties, either at primaries 
or by conventions or committees, the court should construe doubt- 
ful or ambiguous statutes in the light of the constitutional pro- 
vision that “‘all elections shall be free; and there shall be no 
hindrance or impediment to the right of the qualified voter to 
exercise the elective franchise.” Const., art. I, sec. 22. 


APPEAL from the district court for Lancaster county: 
P. JAMES CosGrave, JuDGE. Affirmed. 


Andrew M. Morrissey and Morning & Ledwith, for ap- 
pellant. 


Grant G. Martin, Attorney General, Jesse L. Root and 
C. C. Flansbury, contra. : 


LeTron, J. 


This is an appeal from a judgment of the district court 
for Lancaster county sustaining the right of the candidates 
of the Progressive party to have their names printed on 
the official ballots for the general election in 1912. The 
facts seem to be as follows: A mass convention to form a 
new party was held in Lincoln on September 3, 1912. On 
the afternoon of that day the meeting was adjourned until 
evening, at which time Governor Johnson of California 
was advertised to speak. A large number of people 
gathered and were present at the evening meeting. The 
chairman of the meeting read the proposed Progressive 
party platform, which was adopted by a viva voce vote. 
After the address of Governor Johnson had been delivered 
and a number of persons had left the ball, the persons 
whose rights are in dispute in this case were nominated as 
candidates of the Progressive party. On September 138, 
1912, there were filed in the office of the secretary of state 
five separate documents, each bearing the following head- 
ing: “We, the undersigned qualified electors of the state 
of Nebraska, in mass convention assembled, do hereby asso- 
ciate ourselves together, and agree to form a new political 
party, to be designated the ‘Progressive’ party, and we do 
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hereby agree to affiliate with said party, and to support its 
noninees at the next general election.” These papers 
were bound together and filed with the secretary of state 
as one document. The total number of signatures thereon 
exceed 500 in number. There was also attached an 
affidavit by one Van Meter in substance stating that he 
is a qualified elector; that at the mass convention, at which 
the Progressive party was organized as a new party, he 
had charge of and witnessed the signatures, and saw the 
electors sign the same and agree to support its nominees 
at the next general election, and that he verily believes 
them all to be qualified electors of the state. On the same 
day a certificate of nomination and oath in proper form 
were filed in the office of the secretary of state, signed by 
Arthur G. Wray, as chairman, and John C. Sprecher, as 
secretary of the convention. Within three days after the 
filing of this certificate of nomination, the plaintiff, who 
is a candidate for the office of attorney general on the 
ticket of the Democratic party, filed written objections 
challenging the legality of the formation of the new party 
and the validity of the certificate of nomination. The 
secretary of state fixed a time and place for a hearing, and 
notified the several candidates. At the hearing evidence 
was taken, and the objections were overruled. A Dill of 
exceptions was prepared and an appeal taken to the dis- 
trict court for Lancaster county, which affirmed and sus- 
tained the action of the secretary of state. 

At the hearing before the secretary of state, it was con- 
tended that the Progressive party was not legally organ- 
ized, because the 500 persons who signed the agreement to 
form a new party were not identified as being members of 
the mass convention, but this contention was virtually 
waived at the argument before this court. There is no 
definite proof that 500 electors were not present at the 
convention. The evidence is conflicting on this point, but 
seems to preponderate in favor of the decision of the 
secretary of state. Furthermore, there is no requirement 

21 
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in the statute that the 500 electors who sign the agreement 
must be the identical persons who were present at the 
convention. Appellant concedes that the primary law of 
1907 is in force, except as modified by chapter 46, laws 
1911, but argues that the Progressive party igs not entitled 
to a place upon the ballot at the 1912 election, for the 
reason that section 45, ch. 52, laws 1907, provides: “Such 
new party shall be entitled to have a separate party ballot 
at the next primary election held thereafter.” He says in 
this connection that “the legislature did not intend that 
such new party shall be entitled to a party ticket at the 
next general clection,” but that it would be entitled to a 
party ticket “at the first primary held thereafter,’ and 
that, if the party was not organized in time to get its ticket 
in the field by means of a primary election before the 
general election, it must wait until the next primary, so 
that it may get its ticket in the field through the regular 
channel. This view would bar these candidates from the 
1912 election. 

The provision for the organization of new parties is 
contained in section 45, ch. 52, laws 1907 (Ann. St. 1911, 
sec, 5905, Comp. St. 1911, ch. 26, sec. 118s), which is a 
part of the law relating to primary elections. The section 
is lengthy and will not be conied here in full. It contains 
the requirements hereinbefore referred to that there 
shall be 500 electors present at a mass state convention. 
and the same number of signers to an agreement to form 
a new party. It also contains the foregoing quotation 
that “such new party shall be entitled to have a separate 
party ballot at the next primary,” etc. This section, 
when considered with the requirement of the statute that 
all nominations be made by primary elections, might 
justify the thought that mass conventions can only form 
a new political organization, and that its candidates must 
be named at the next primary; Jmt a view of other sec- 
tions of the statute leads to a different conclusion. Sec- 
tion 39 of the same act provides: “All nominations for 
candidates of any political party for office to be filled at 
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a special election or any other office to be filled by the 
electors, excepted from the provisions of this act, shall 
be nominated by a convention or committee of their politi- 
cal party,” ete.; and provides, further: “It is the inten- 
tion that the manner provided in this section for the nom- 
ination of officers named herein, by a convention or 
committee, shall apply only where such officers are to be 
chosen at a special election,” etc. Section 40, in sub- 
stance, provides that, when nominations are made by a 
convention or committee as provided for in section 39, the 
certificates of nomination to be filed with the secretary 
of state shall be filed not less than 25 days before the 
election; but it provides, further: “Certificutes of nom- 
ination for a new party may be filed with the secretary 
of state or the county or municipal clerk twenty-five or 
twenty or fifteen days before the election, as the case may 
require.” ~ . 
Construing the several sections of the statute together, 
it seems clear that the “certificate of nomination for a 
new party” mentioned in section 40 applies to the neces- 
sary certificate when a nomination is made by convention, 
and cannot possibly apply to a nomination made by a 
primary election, as shown by the returns thereof, in 
which latter case no nominating certificate is required. 
The limit within which such nominating certificate may 
he filed with the secretary of state is much later in point 
of time than that fixed for canvassing the returns and 
for the certification to the secretary of state of the results 
of a primary election. 1t seems clear, therefore, that a 
new party may be formed after the time when it is pos- 
sible for it to participate in the regular primary election 
It is proper to say that it is the duty of the courts, in 
construing statutes providing for printing the names of 
candidates of both old and new political organizations 
upon the ballot, to do so in the light of the constitutional 
requirement that “all elections shall be free; and there 
shall be no hindrance or impediment to the right of the 
qualified voter to exercise the elective franchise.” Const., 
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art. I, sec. 22. The legislature ay regulate the manner 
of nomination of candidates whose names shall be printed 
at public expense upon the official ballot. It may, and 
patently does, recognize the existence of political parties, 
and the formation of new parties in this connection. Its 
regulations in this respect are within its powers, pro- 
vided that they are reasonable and do not unnecessarily 
hamper or impede the right of a voter to vote for whom- 
soever he pleases at the general election. 

We are of opinion that, under the plain provisions of 
the sections of the statute referred to, the candidates of 
the Progressive party are entitled to a place upon the 
official ballot. The opinion of the secretary of state and 
the judgment of the district court are 


AFFIRMED, 
Hamer, J., concurring. 


On the 28th day of September, 1912, the appellant, An- 
drew M. Morrissey, filed his petition in the district court 
for Lancaster county alleging that he was a qualified 
elector of Nebraska, eligible to the office of attorney gen- 
eral, and nominated at the primary election, April 19, 
1912, as the democratic candidate for said office, and that 
he received his certificate of nomination and is entitled 
to have his name printed on the official ballot; that the 
(lefendant, Addison Wait, is the secretary of state, and 
that it is his duty as secretary to certify to the several 
county clerks the nominations of all candidates named 
by the political parties, in order that the names may be 
printed on the official ballot to be used at the November 
election; that at the time he was nominated there was 
no political party in Nebraska known as the Progressive 
party; that on September 13, 1912, there were filed in the 
office of the secretary of state certain documents, read- 
ing: “Agreement to orm New Party. We, the under- 
signed qualified electors of the state of Nebraska, in mass 
convention assembled, do hereby associate ourselves to- 
gether, and agree to forin a new political party, to be 
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designated the ‘Progressive’ party, and we do hereby agree 
to affiliate with said party, and to support its nominees at 
the next general election;” that there was appended to 
the said documents the affidavit of G. O. Van Meter, set- 
ting forth “that he is a qualified elector of this state, and 
that at the mass convention held in the city of Lincoln 
on September 3, 1912, at which the Progressive party was 
formed and organized as a new party, he had charge of 
and witnessed the signatures, and saw the electors preced- . 
ing sign the agreement to fori said new party ‘and to 
support its nominees at the next general election, and 
that he verily believes them all to be qualified electors in 
the state ;” that on said 13th day of September, at the time 
of filmg the said alleged agreements, there was also 
filed in the office of the secretary of state a document pur- 
porting to be a certificate of nomination for the several 
state offices involved and for presidential electors and 
for United States senator, and designating said several 
candidates. The certificate of nomination certifies that at 
a mass convention held in the city of Lincoln, September 
3, 1912, a new party was then and there organized under 
the name of the “Progressive Party,” and that not less 
than 500 electors participated in the convention. It was 
further alleged that there was a less number than 500, 
and that they were composed of persons of both sexes. 

It is objected by Mr. Morrissey that there is no legal 
authority to hold political conventions to nominate can- 
didates for any of said offices, and that the laws of the 
state prohibit the making of nominations for said offices 
by political conventions; that said pretended convention 
did not represent a political party casting 1 per cent. of 
the votes at the last general election; that the purpose 
ef holding said convention was to disorganize existing 
political parties, and to impair the value of the several 
nominations given to candidates for said several offices. 
Tt was further objected that the names of said candidates 
so claimed to be nominated should not be certified to the 
county clerks of the several counties as candidates of said 
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Progressive party, and he objected to any certificate being 
miade by the secretary of state; that, upon the filing of 
said objections, the secretary of state fixed a time for the 
hearing at 2 o’clock in the afternoon of September 18, 
1912, and at said time and place the objector appeared in 
persen and by attorneys, and said candidates also ap- 
pered by attorneys, and evidence was introduced, and the 
matter was argued to the secretary of state, who there- 
upon entered an order overruling said objections, and 
filed a written opinion assigning his reasons therefor ; 
that on the 2d day of October said cause was presented for 
review before the Honorable P. James Cosgrave, one of 
the judges of the district court for Lancaster county, who, 
after argument, entered an order sustaining the action of 
the secretary of state and denying the relief prayed for 
in the petition; that it was found upon the stipulation 
and agreement between the parties that the Progressive 
party was duly organized and its nominees duly nom- 
inated and legally certified to the secretary of state, and 
that they are entitled to a place on the official ballot as 
the candidates of the Progressive party. It was there- 
fore ordered, considered and adjudged that the said order 
of the secretary of state be in all things confirmed and 
approved, and that the proceedings of the said objector, 
Andrew M. Morrissey, be dismissed. 

The case comes to this court to review the judgment 
yendered in the district court. It is contended that the 
judgment of the district court should have been in favor 
of said Morrissey and against the defendant, Wait, and 
that an order should have been entered enjoining the sec- 
retary of state from certifying the names of said candi- 
dates to the several county clerks to be placed yeen the 
official ballot. 

Tt appears from an examination of the record that ser 
was a mass convention held in Lincoln at the city Audi- 
torium, September 3, 1912, and that more than 500 elec- 
tors were in attendance and participating. It is con- 
tended that in the afternoon there were less than 250 
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voters present in the auditorium, but it further appears 
that later in the evening there was an immense audience. 
It is alleged that the electors came for the purpose of 
hearing Governor Johnson of California deliver a speech. 
It must be admitted that, if a large number of electors 
were there, they may have been there for the purpose of 
participating in the convention, as also for the purpose 
of hearing the speech. It being admitted that a large 
audience had assembled, it is impossible to say for what 
particular purpose they were there. It is contended that 
the papers signed were in five separate parts, although 
they all read, in substance, the same way. It would not 
be expected that 578 names would all be placed on one 
long paper, when it would be much more conyenient to 
put them on five papers. This objection is purely techni- 
cal and without merit. 

A consideration of the statute would seem to dispose 
of the questions presented. Section 118s, ch. 26, Comp. 
St. 1911, would’ seem to furnish statutory authority for 
organizing a new party in the state. It provides: ‘“Elec- 
tors may form a new party. * * * In order to form a 
new party there shall be present at a mass convention 
electors to the number of at least five hundred (500) in 
a state convention.” Section 117f, ch. 26, Comp St. 1911, 
provides: “The name of no candidate shall be printed 
upon an official primary ballot unless at least thirty 
(30) days prior to such primary” nomination papers 
be filed. It is provided by section 118n, ch. 26, Comp. 
St. 1911: “Certificates of nomination for a new party 
may be filed with the secretary of state or the county or 
municipal clerk twenty-five or twenty or fifteen days be- 
fore the election, as the case may require.” The foregoing 
section provides that this may be done in nominations 
that are made by convention or committee. The foregoing 
sections seem to dispose of the matter. It would seem 
not to be the intention of the primary act to abrogate 
the right of electors to form a new party; but apparently 
the thing contemplated is to perpetuate the right to form 
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new parties. Whether it is essential that the particular 
500 electors who must be present at a mass state conven- 
tion to form a new party shall be the identical electors 
who are contemplated by the act as necessary to sign an 
agreement to fourm such new party may be debatable. Sec- 
tion 45, ch. 52, laws 1907, provides, among other things. 
that “in order to form a new party there shall be present 
at a mass convention electors to the number of at least 
five hundred (500) in a state convention,” and electors 
to “at Jeast the number specified shall sign an agreement 
to form such new party and support its nominees at the 
next election;” but the act does not say the same 500 at 
the convention shall sign the agreement. It would be a 
harsh construction of the act to say that the same 500 
who attend the convention shall also sign the agreement. 

There is a contention made that the purpose of form- 
ing the new party is not to bear immediate fruit, and that 
the new party is not to have recognition until after it has 
voted at a primary. This is not according to the Ameri- 
can idea, and it would be eminently unjust. It wonld be 
directly in conflict with section 22 of the Nebraska bill 
of rights, which provides: “AII elections shall be free; 
and there shall be no bindrance or impediment to the 
right of a qualified voter to exercise the elective fran- 
chise.” 

Secretary of State Wait acted upon the evidence brought 
before him. His conclusion seems to have been a proper 
one. It was sustained by the district court for Lancaster 
county. It would be unfair to many thousand electors of 
the state of Nebraska to prevent them from voting for 
the candidates of their choice. 
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FANNIE CUSICK, APPELLEP, Vv. NATHAN BRODSKY ET AL., 
APPELLANTS. 


FILED NoveMBER 1, 1912. No. 16,783. 


Judgment: Suir TO Vacate: EivipeNce. Evidence examined and set 
out in the opinion, held sufficient to sustain the finding and de- 
cree of the district court. 


APPEAL from the district court for Douglas county: 
Grorce A, Day, Jupce. Affirmed. 


J. H. von Dorn, for appellants. 
J. J. O’Connor, contra. 


FAWCETT, J. 


Defendant Brodsky was a retail grocer in Omaha. 
Among his customers was one Charles W. Ellis, whose 
wife is a sister of plaintiff. The Ellis family traded with 
defendant for a number of years. As a result of such © 
trading the Ellises finally became indebted to defendant 
in the sum of about $140. Defendant appears to have sold 
out his business and placed his accounts in the hands of a 
collector. Suit was brought in justice court upon the 
Ellis account against plaintiff, and service of summons 
was made upon her. At the time set for hearing neither 
plaintiff nor defendant appeared at the justice court. 
Judgment was entered against plaintiff. Upon the judg- 
ment thus entered defendant subsequently had an execution 
issued, and was about to levy upon property of plaintiff, 
when she brought this suit to restrain proceedings under 
the execution, and to set aside the judgment upon the 
ground that she was in no manner indebted to defendant, 
and that after bringing the suit against her defendant told 
her that it was brought against her by mistake; that she 
need not pay any attention to the suit, as he would with- 
draw it; that she relied upon his statements, and for that 
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reason did not appear at the time set for trial; that she 
never knew that any further steps had been taken in the 
matter until defendant was about to enforce his judgment 
by the execution above referred to. There was a trial to 
the district court for Douglas county, which resulted in 
a finding in favor of plaintiff and a decree restraining the 
enforcement of the execution, vacating the judgment of 
the justice, and ordering that the parties appear before the 
said justice on March 14, 1910, or before some other justice 
if the case should be removed, for the purpose of trying the 
cause of action upon the account upon its merits. From 
this decree defendant Brodsky appeals. 

The only reason assigned for asking a reversal of the 
decree of the district court is the statement in the brief of 
defendant that the judgment of the district court is not 
supported “by that preponderance of evidence necessary to 
sustain an injunction enjoining the enforcement of a judg- 
ment at law, where, as is disclosed in this case, the 
plaintiff had proper notice of the commencement of the 
suit in which the judgment, which the plaintiff herein 
seeks to enjoin, was rendered.” After a careful reading 
of the entire bill of exceptions we are unable to agree with 
counsel, Plaintiff testifies unequivocally that when the 
summons in the justice suit was served upon her she called 
defendant, with whom she was well acquainted, by tele- 
phone, and asked him why he had sued her for this account; 
that he told her he had gone out of business, and the bills 
were all put ina bunch together; that “he didn't intend for 
that to goin. * * * He said he would call it off, and not 
to pay any more attention to it; he would go down and see 
this lawyer, and call it off.’ It is true defendant denies 
having made this statement, and says that what he told her 
was: “If the bill will be paid we wouldn’t sue it. That 
is all I said.” Mrs. Ellis testified that she went to see him 
about the suit, and asked him why he had brought suit 
against her sister; that he said: “O, Mrs. Ellis, I will call 
it off.” The evidence does not show that this statement to 
Mrs. Ellis was communicated to plaintiff before the day 
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set for the trial. Defendant’s argument is therefore sound 
that the statement by defendant to Mrs. Ellis, even if 
made, which defendant denies, would not afford any excuse 
for the failure of plaintiff to attend at the time of the trial. 
But there is one circumstance shown by defendant’s own 
testimony which tends strongly to corroborate plaintiff 
that he had agreed to call the case off. While upon the 
stand as a4. witness in his own behalf, he testified that he 
did not attend the trial himself, and does not know who 
made proofs of the account. The record does not en- 
lighten us upon that point beyond the statement by 
counsel for defendant upon the stand that he made proof. 
Just how he made it is not shown. 

Upon the question as to whether or not plaintiff had 
any meritorious defense to the action if she had attended 
at the time of the trial, the evidence is not very satis- 
factory. There is no dispute but what the debt sued for 
was the debt of the Ellises. It is conceded that plaintiff 
never agreed in writing to be responsible for the debt, but 
defendant and his wife say that, when the account of the 
Ellises began to grow, they were not willing to continue 
increasing it, and that plaintiff then came to them and 
told them to let Mrs. Ellis have what she needed, and that 
she, plaintiff, would see that the goods were paid for. 
This, plaintiff unequivocally denies. Defendant places 
the time when this pledge was made by plaintiff as some 
two or three years prior to the hearing of this suit, yet he 
furnishes no evidence that plaintiff had ever paid him 
anything during all of that time on account of the Ellises, 
except one item of $50, which plaintiff admits having 
made, but testifies that when she made it she told de- 
fendant that she was making the payment on account of 
her sister as a Christmas present. She denies ever having 
become security or ever having acknowledged that she was 
in any manner liable for the debts of the Ellises. Whether 
she did or not, however, is a question which can be de- 
termined when the law action is finally tried in justice 
court under the decree rendered by the district court in 
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this case. Without pursuing the matter further, we think 
the evidence is sufficient to sustain the decree as entered 
by the district court. 

AFFIRMED. 


CHARLES G. HELMING ET AL., APPELLEES, Vv. Emin O. 
FORRESTER ET AL., APPELLANTS. 


Firep NoveMBER 1, 1912. No, 17,372. 


1. Ejectment: Parties. Where parties entitled to the possession of 
land, in arranging for the commencement of an action to recover 
such possession, execute to their attorneys a quitclaim deed to 
an undivided half of such land under an agreement that such 
deed is to be held as security only for the services to be ren- 
dered by such attorneys in their behalf, such deed is in effect a 
mortgage, and does not render it necessary to join the grantees 
therein named as plaintiffs in such action. 


2. Appeal: Law or THE Case. “The decision of questions presented 
to this court in reviewing the proceedings of the district court 
becomes the law of the case, and, for the purposes of the litiga- 
tion, settles conclusively the points adjudicated.” Anheuser-Busch 
Brewing Ass'n v. Hier, 61 Neb. 582. 


3. Trial: Drrectine Verpict. In the trial of an action in ejectment, 
where the undisputed evidence clearly establishes the right of 
possession to be in one of the parties to such action, it is not 
error for the court to direct the verdict. 


4. 


INSTRUCTION. The instruction given by the trial court 
examined, and held to have properly submitted to the jury the 
only controverted question of fact in the case. 


Arrran from the district court for Dawson county: 
HANSON M. Grimes, JUDGE. Affirmed. 


E, A. Cook, for appellants. 


Douglas Deremore, F. J. Mack, Edwin Vail and C. E. 
Spear, contra. 
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FAWCETT, J. 


This case was advanced under our rules; it being its 
second appearance in this court. Our former opinion will 
be found reported in 87 Neb. 488. The facts are therein 
stated, and need not be repeated here. After the case was 
remanded, the petition was amended by adding the aver- , 
ment, “that said plaintiffs have a legal estate in and are 
entitled to the possession of said described’ premises, and 
said defendants since the 25th day of December, 1901, have 
unlawfully kept, and still unlawfully keep, the plaintiffs 
out of the possession of said premises.” <A jury was im- 
paneled, and the trial proceeded upon the theory that it 
was an action in ejectment. 

The interest of Minnie C. Helming and of her heirs, 
defendants herein, the void character of the decree of the 
couuty court, the right of the plaintiffs to prosecute the 
action for possession, and the defense of the statute of 
limitations are all disposed of by our former opinion, 
which is now the law of the case. The only questions 
presented here, which were not disposed of there, are: 
(1) The plea of a defect of parties plaintiff. (2) Did the 
district court err in declining to submit to the jury more 
than the single question as to the value of the rents and 
profits of the land in dispute for the years 1905 to 1908, 
inclusive? 

The contention that there is a defect of parties plaintiff 
is based upon the fact that about two months prior to the 
commencement of the action the plaintiffs executed to 
their attorneys a quitclaim deed to an undivided one-half 
of the land in controversy. The uncontradicted evidence 
is that the deed was made and delivered as security only 
for the services to be rendered by counsel under their 
contract of employment. The deed was in effect a mort- 
gage, and it was not necessary to join the grantees therein 
nained as plaintiffs. 

The evidence being undisputed that the only interest 
defendants have in the land is as the surviving husband 
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and son of Minnie C. Helming, deceased, who was the 
surviving spouse of William F. Helming, deceased, in 
whoin the title and ownership of the property was vested 
at the time of his death, and that the plaintiffs are the 
heirs at law of the said William F. Helming, the right of 
possession of the plaintiffs was so conclusively established 
that there was nothing upon that point to submit to the 
jury. In the trial of an action in ejectment, where the 
undisputed evidence clearly establishes the right of pos- 
session to be in one of the parties to such action, it is not 
error for the court to direct the verdict. 

The judgment of the district court being in harmony 
with our former opinion, and being fully sustained by the 
evidence, it is 

AFFIRMED. 


HAMFr, J., concurring in conclusion, and dissenting as 
to reasons given. 

As stated in the main opinion, our former opinion is 
reported in 8&7 Neb. 488, and it would not be necessary 
to write this opinion if it were not for the fact, as the 
writer conceives, that material matter is left out of the 
inain opinion. It is stated in the first opinion that 
William F. Helming died intestate December 5, 1889, 
without issue, leaving a widow, Minnie C. Helming; that 
his mother, Charlotte Helming, and his brothers, Charles 
G. Helming and Otto B. Helming, and his sister, Minnie 
Sill, were his only heirs; that his mother died soon there- 
after, and that her interest descended to the brothers and 
the sister above mentioned, who were the plaintiffs in the 
action brought in the district court; that the widow made 
application to the county court under the provisions of 
chapter 57, laws 1889, known ag the “Baker Decedent 
Law,” to have the homestead assigned to her; that action 
was taken by said court setting aside and assigning to her 
the homestead of the deceased, consisting of 160 acres of 
land; that she afterwards married Emil O. Forrester, and 
thereafter died leaving the defendant, Paul Forrester, a 
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minor, as the sole issue of that marriage; that during 
coverture Minnie C, Helming Forrester and her husband 
executed a mortgage on the premises to one Leflang, which 
mortgage was afterwards assigned by said Leflang to said 
Iimil O. Forrester; that the mortgage and assignment 
appear on the records of said Dawson county; that the 
said Minnie C. Helming Forrester and the defendants have 
held possession of the premises ever since the death of 
William I, Helming; that the plaintiffs brought their 
action alleging that they were the heirs of William I. 
Helming and the owners in fee of the premises, and that 
the proceedings by which the county court attempted to 
assign the title in fee to Mrs. Helming were void; that they 
prayed that the cloud upon the title created by the decree 
and the mortgage and assignment might be set aside for 
an accounting of the money paid by the defendants for the 
benefit of the estate, and for the rents and profits received, 
and for the possession of the premises; that the answer 
pleaded the decree of the county court, the passage of the 
curative act of April 9, 1895, the payment of certain mort- 
gage indebtedness upon the land in reliance upon the title 
of Minnie C. Helming, and title by adverse possession ever 
since the entry of the decree in 1890, and defendants 
prayed that their title be quieted and for general equitable 
relief; that the reply alleged that the curative act was 
void, being in violation of the constitution of the state, and 
denied the other allegations in the answer; that upon the 
trial in the district court the court found that the defend- 
aunts and Mrs. Helming had been in the adverse possession 
of the land since the 20th day of March, 1890; that since 
the date of the decree in the county court no right of 
plaintiffs in the real estate had been admitted or recognized 
by Mrs. Forrester or the defendants, and that the decree 
quieted the title in the defendants. 

The material matter left out of the main opinion is that 
after the case was remanded by this court to the district 
court for Dawson county, and there wag an amendment 
thereafter made to the petition by adding the averment, 
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“that said plaintiffs have a legal estate in and are entitled 
to the possession of said described premises, and said de- 
fendants since the 25th day of December, 1901, have unlaw- 
fully kept * * * the plaintiffs out of the possession of 
said preimises;” that the judgment rendered was upon this 
new state of facts, and therefore the further statement 
contained in the second paragraph of the syllabus of the 
present main opinion that “the decision of questions pre- 
sented to this court in reviewing the proceedings of the 
district court becomes the law of the case, and, for the 
purposes of the litigation, settles conclusively the points 
adjudicated,” was wholly inapplicable. The old adjudi- 
cation could not adjudicate a new set of facts. As the 
prayer to the first petition was set aside the cloud upon 
the title created by the decree and the mortgage and the 
assignment thereof, and for an accounting of the money 
paid by defendants for the benefit of the estate, and for the 
rents and profits received, and for which the plaintiffs 
would in equity be liable, and to enter a judgment in con- 
formity with such findings, and the prayer of the defend- 
ants was that their title be quieted, and for general 
equitable relief, the case then made was one in equity to 
quiet title, and the amendment thereafter made was for 
“an execution for the delivery of the possession of said 
premises, and costs,” and changed the nature of the case 
to a law action. 

In the present case the defendants’ answers were in 
effect general denials and a plea of defective parties 
plaintiff, and the case was tried before a jury, and pro- 
ceeded apparently upon the theory that it was an action 
in ejectment, although it had formerly proceeded as an 
action to quiet title. The defendants requested an in- 
struction submitting the ownership of the land to the 
jury, but the instruction was refused. The court sub- 
mitted to the jury but one instruction, which was to find 
the value of the rents and profits of the land in dispute 
for the years 1905, 1906, 1907, 1908. There was a find- 
ing by the jury under the direction of the court that the 
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plaintiffs were entitled to and should recover possession 
of the land, and there was also a finding that the plain- 
tiffs should recover $600 for rents and profits. There was 
a judgment on the verdict for the plaintiffs. It will be 
seen that the action was treated by the parties and by 
the court as one in ejectiment. The judgment rendered 
is a judgment in ejectment. The main opinion is algo 
inadvertently without a statement that the original case, 
upon which the former opinion of this court was founded, 
proceeded as an action to quiet title, while the second 
case after the amendment was made, and touching which 
the present opinion was rendered, proceeded as an action 
for the possession of real property. 

It is contended by the defendants that it is not a ques- 
tion whether this court held the decree of the county court 
to be void, but did Mrs. Helming assert rights under the 
decree of the county court which, were recognized by the 
district court, however erroneously, and of which facts 
the plaintiffs, or part of them, had notice at that time. 
It is contended by the defendants that the statute of limi- 
tations would begin to run from that time, and that, if 
Mrs. Helming asserted her rights by reason of the decree, 
her adverse possession would begin ‘at that date, not be- 
cause of the decree, but because of the assertion of the 
right. It is also contended by the defendants that the 
second fact which enters into their case is the transfer by 
the plaintiffs to two of their attorneys of one-half of the 
land in contruversy by quitclaim deed, and before the 
suit was originally commenced. This seems to be the only 
contention of the defendants answered by the main opin- 
ion. Defendants also contend that the amended plead- 
ings have so changed the issues from what they were at 
the first trial that the defendants are in no manner bound 
by the opinion of the court touching the former trial. 
They earnestly contend that title to the land is in the 
defendants by adverse possession. 

It is contended by the defendants that the petition and 
answer necessary to a decree in the district court should 

22 
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have been admitted in evidence. They were offered by 
the defendants, and their admission was denied by the 
trial court. It is claimed that they were competent evi- 
dence because they showed an assertion of absolute title 
to the land in controversy by said Minnie C. Helming 
under the said decree. It is claimed that by the proceed- 
ings of the district court direct knowledge was brought 
home to the plaintiffs that Minnie C. Helming was not 
claiming simply a life estate in the land, but that she was 
claiming an @bsolute title in fee. It is contended by the 
defendants that, from the time Mrs. Helming filed her 
answer in the district court in the case brought by Charles 
G. Helming for an order to sell the real estate to pay 
debts, the plaintiffs knew that she was holding the land 
claiming to be the owner in fee, and that this was suffi- 
cient to snpport the running of the statute of limitations 
in her favor, except the one concerning the quitclaim deed 
to counsel Derremore and Mack. These contentions of the 
defendants do not seem to be answered in the main opin- 
ion. There is seemingly a mistake in suggesting that they 
were adjudicated in the former case, because, for the rea- 
sons stated, they would not have been adjudicated. Our 
court has held that the statute of limitations begins to 
run as to the right to quiet title as soon as an action might 
be brought for that purpose; that such action may be 
brought before the expiration of a life estate and as soon 
as the right accrues to the remainderinan. It is perhaps 
confusing that there should be such a distinction between 
the time when the statute begins to run as to the right to 
quiet title aud when it begins to run as to the right to 
acquire possession. Whether this shenld be may be de- 
batable. It is clear that the rule laid dewn by this court 
provides a time when the statute begins to run as to the 
right to quiet title, and still a different time when it 
begins to run as to the right to recover possession, but in 
each case dependent upon the time when the right ae- 
erues. In the instant case it is the opinion of the ma. 
jority of the court that the statute did not begin to run 
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as to the right to recover possession until Minnie C. 
Helming died, when her life estate was extinguished. It 
may be contended with a degree of plausibility and force 
that as soon as Minnie C. Helming claimed title as against 
Charles G. Helming, who was trying to sell the land as 
an administrator, and claimed that she was the owner of 
the property, and that she had acquired it by decree of 
the county court under the Baker decedent act, and that 
the district court had ratified her claim, that then, be- 
cause of these things, the statute of limitations should 
begin to run. 

It is claimed that the principle announced in /Tobson 
v. Huxtable, T9 Neb. 334, and on rehearing, 79 Neb. 340, 
should determine this case. That case involved the con- 
sideration of a petition, pleadings and evidence, showing 
that one Annie FE. Hobson died August 17, 1888, intestate, 
leaving her surviving husband, John H. Hobson, and her 
children, John J., aged 1 year, Roy J., aged 7 years, Ida 
Belle, aged 14 years, and George W., aged 18 years; that 
at the time of her death she was “seized” of a quarter 
section of land upon which she had resided with her hus- 
band and family for several years preceding her death; 
that the Jand did not exceed in value, over and above 
jncumbrances, $2,000, and constituted the family home- 
stead, if occupying it as a family residence was a suffi- 
cient selection under the homestead law; that on October 
27, 1888, one Palmer was appointed as administrator of 
the estate of the deceased, and in May filed his petition 
under the statute for license to sell lands to pay debts; 
that such license was granted by the district court, and 
the premises were sold October 24, 1890, to one Charles 
Huxtable, a defendant, and the sale was confirmed, and 
the administrator conveyed the premises to the purchaser, 
who went into possession under his deed, and that his wife 
remained in actual possession until the final judgment of 
the court; and the prayer of the petition was for a decree 
declaring the administrator’s deed to be void. The de- 
fendants Ida Belle and George W. Hobson filed an answer 
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admitting the allegations of the petition, the death of 
Jolin H. Hobson, and asserting title in themselves, and 
asking that their rights be investigated, and that the 
defendants Huxtable be ejected from the premises. 
Against these defendants Hobson there was a plea of the 
statute of limitations by the defendants Huxtable. There 
was a decree in the district court quieting title in the 
four Hobsons, subject to the lien of a mortgage which had 
been paid by the money received from the purchaser at 
the administrator’s sale. The TIuxtables appealed. They 
contended that the use of the property as a family home 
was insufficient to show that the homestead was selected 
with the consent of the wife, and as to the defendants Ida 
Belle TTohson and George W. Hobson it was contended 
by the Huxtables that more than ten years had elapsed 
since they became of age, and that therefore they were 
barred by the statute of limitations. This court held 
that it would be presumed from the use of the property 
as a homestead that the wife consented to such use, and 
held that upon the death of the wife the homestead de- 
scended to the husband during his life, and upon his death 
in fee to the children, and that the license of the adminis- 
trator was void, though the proceedings were regular. It 
was held that section 57, ch. 73, Comp. St. 1905, provides 
“that an action may be brought and prosecuted to final 
decree, judgment or order, by, any person or persons, 
whether in actual possession or not, claiming title to real 
estate against any person or persons who claim an ad- 
verse estate or interest therein, for the purpose of deter- 
mining such estate or interest, and quieting the title to said 
real estate,” while section 59 contains the further pro- 
vision that “any person or persons having an interest, re- 
mainder, or reversion in real estate shall be entitled to 
all the rights and benefits of this act.” It was contended 
by the attorney for the defendants Ida Belle Hobson and 
George W. Hobson that the claim set up in their answer 
was to be considered as an action in the nature of eject- 
ment, and that such an action could not accrue to them 
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during the life of John H. Hobson, the life tenant. The 
defendants Huxtable contended that since the Huxtables 
did not claim under John H. Hobson, and could not claim 
to be the owners of his interest for life, an action by the 
heirs to obtain possession could have been as well main- 
tained before as after his death. In the first opinion this 
court say: “We are, however, unable to regard this suit 
as an action in the nature of ejectment. The plaintiff's 
suit was to quiet title, and, if we admit this claim of the 
defendants Ida Belle and George W., we are committed 
to the anomalous proposition that two tenants in com- 
mon can join in an action which shall be on the part of 
one dn action to quiet title, and on the part of the other 
an action in ejectment.” This court then further say 
in the first opinion that the two actions are incompatible, 
- that they require different methods of trial and a different 
judgment at the end of the trial. In the first opinion, at 
considerable length, the court emphasizes the impossibility 
of joining two such diverse actions, but in the second 
opinion, delivered on the rehearing, this court said that 
if a remainderman, not being under disability, failed for 
ten years after his cause of action accrued to commence 
his suit, then he would be barred by the statute of limi- 
tations from maintaining his action to quiet title, and 
that, if the remainderman should be under a legal dis- 
ability when the cause of action accrued, the statute would 
not commence to run against him until the disability was 
removed, and the court held: ‘The remainderman’s es- 
tate in the homestead will not support an action in eject- 
ment during the lifetime of the life tenant, and the stat- 
ute of limitations will not commence to run against that 
possessory action until the demise of the surviving 
spouse.” In the seventh paragraph of the syllabus in the 
second opinion this court announced the doctrine: “In 
an equitable action to set aside a deed, where the right 
of possession is in issue and depends upon principles of 
equity that must necessarily be determined by the court, it 
is the dnty of the court to determine the right of possession, 
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if all parties in interest are before the court, and put the 
parties entitled thereto into possession.” Now, in that case 
it was not the petition which demanded possession. That 
seems to have demanded that a deed be declared void, but 
the defendants Ida Belle Hobson and George W. Wobson 
in their answer and cross-petition prayed the court to put 
them in possession. They were in court alleging facts 
which entitled thein to bring ejectment, and thev insisted 
that the court should render a judgment putting them 
in possession. Jy the first opinion in the case they were 
denied the claim which they made and which had been 
granted them in the district court, and a judgment of the 
district court was reversed as to them and their action 
dismissed; the court remarking: “It is a practical as 
well as a legal impossibility to join two such diverse ac- 
tions.” In the second opinion no such difficulty was en- 
countered, and the opinion was mnanimous. The writer 
of the former opinion concurred in the opinion upon the 
rehearing. In the latter opinion it was said that more 
than ten years intervened between the majority of the 
defendants Ida Belle and George W. Hobson on the one 
hand, and the commencement of the action on the other, 
and therefore that the statute of limitations barred the 
action of the said defendants Hobson to quiet their title 
to the real estate involved (First Nat. Bank v. Pilger, 78 
Neb. 168; Holmes v. Mason, 80 Neb. 448), and therefore 
that the district court erred in quieting their title to the 
said real estate; but, as they were before the court de- 
manding the possession of their part of the land, the only 
relief they were entitled to, and the court had the right 
to award that possession, it would do so (Albin v. Parme- 
lee, 70 Neb. 746); that all the allegations in the petition 
were admitted in the answer and cross-petition; that the 
claim was made by the cross-petitioners that they were 
entitled to the immediate possession of the land, and 
that they were kept out of that possession by their co- 
defendants, the Huxtables, and asking judgment ejecting 
the Huxtables; that the allegations of the petition and 
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cross-petition were to be considered together, and that, 
so considering them, the defendants Huxtable were ad- 
vised of the nature and extent of the claim made by the 
Hobson heirs, both plaintiffs and defendants; that the 
plaintiffs prayed for equitable relief and possession, and 
the defendant heirs for possession only, and that the court 
would read the petition and cross-petition together, and 
the allegations of the first pleading might be considered 
to aid the lack thereof in the other. Railway Officials 
& Employees Accident Ass’n v. Drummond, 56 Neb. 285. 
The former opinion in this court was vacated and also the 
decree of the district court, and a decree was entered in 
this court and in conformity with the opinion rendered 
upon the rehearing. 

Minnie C. Helming died in December, 1901, and until 
that event an action in ejectment could not be maintained 
to recover possession of the premises because she had her 
life estate therein as the surviving spouse of William F. 
Helming. As the right of any plaintiff to maintain an 
action for the possession of said premises could not accrue 
until that time, the statute of limitations did not begin to 
run wntil that time was reached. The petition in this case 
was filed June 25, 1908, and the amendment thereto con- 
taining the allegation concerning the plaintiffs’ alleged 
‘possessory right to the premises was made by leave of the 
court February 28, 1911. It will therefore be seen that 
the ten years required for a bar against the plaintiffs’ 
action had not expired at the time of the amendment to 
the petition, and the action was therefore well within the 
time. Under the rule in Hobson v. Hu-ctable, supra, the 
cause of action for the possession of the property having 
been brought within ten years from the termination of the 
life estate, it was not barred. 

But, in the opinion of the writer, it is not a question 
of whether Mrs. Minnie C. Helming had a good title by 
reason of the proceedings in the county court, and by 
reason of the proceedings in the district court in which 
‘Charles G, Helming was prevented from obtaining a 
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license to sell the homestead for the payment of alleged 
debts against the estate. If Mrs. Helming asserted that 
she was the owner of the property and claimed the prop- 
erty by a title ever so inadequate, the statute of limitations 
ought to have begun running at that time, and in that 
event her heirs would be the owners of the property. It 
may be argued that, as her claim was based upon an insuffi- 
cient and unauthorized proceeding, therefore everybody 
would take notice that she had nothing. But she did have 
possession, and she was claiming the title. As this court 
has construed the law in Hobson v. Huatable, supra no 
action for possession could be brought against Mrs. Helm- 
ing as long as her life estate continued, and therefore no 
action could be brought for the possession of the premises. 
That is undoubtedly the law; but that is still not an answer 
to the question as to whether Mrs. Helming had no right 
to claim possession by reason of an inadequate and insuffi- 
cienf title, and, if she did exercise such a right, whether 
the statute would not then begin to run. There is danger 
that this court may have confused the existence of an 
actual legal right with the right of an unfounded claim of 
possession. Mrs. Helming forfeited nothing by reason of 
making her unfounded claim. The lawful claim of pos- 
Session may originate in an unauthorized possession which 
cannot be legally defended. The running of the statute 
of limitations determines the right, and not the legality of 
the claim. 

At the trial of the instant case, Charles G. Helming 
testified, as shown by the abstract, that “on January 4, 
1908, myself, my brother and sister made a deed for an 
undivided one-half interest in this land to Douglas Dere- 
more and Fred J. Mack. We made the deed as a guaranty 
for the attorneys’ pay in this suit and a previous one. We 
executed and delivered the deed to them to secure the 
attorneys for their pay in this case; I will say in the 
previous case and all cases, all cases that might come up 
concerning this land.” This testimony igs not disputed in 
any way. It appears to be a fact that a quitclaim deed was 
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made to secure the attorneys their fee. This deed was 
made to secure the attorneys their fee in case they suc- 
ceeded in winning the suit. Unless the defendants have in 
some way been misled to their prejudice by the quitclaim 
deed to Deremore and Mack, it is difficult to understand 
why they have any legal or moral right to shelter them- 
-elves behind the technical alleged rule which would forbid 
inquiry concerning what the deed actually was as between 
the parties and the purpose for which it was made. In 
Stall v. Jones, 47 Neb. 706, this court held: “In this state 
# deed absolute in form passes the legal title, although in- 
tended as security for a debt, and for most purposes treated 
as a mortgage.” In the opinion it is said: “But in this 
state a deed absolute in form, although intended as 
security, and in general treated as a mortgage, passes 
the legal title to the mortgagee’—citing Gallagher v. 
Giddings, 33 Neb. 222, and Harrington v. Birdsall, 
388 Neb. 176. But in these the question was not 
raised, as it is raised in this case, simply as a bar to pre- 
yent the assertion of a right otherwise considered as well 
founded in Jaw and equity. In this same case of Stall v. 
‘Tones, Commissioner IRVIN», delivering the opinion of this 
court, cited Shubert v. Stanley, 52 Ind. 46, Trull v. Skinner, 
17 Pick. (Mass.) 218, and Carpenter v. Carpenter, 70 Ill. 
157, to show that, when the mortgagor voluntarily surren- 
ders the defeasance or abandons the payment of the debt, 
the conveyance then becomes absolute and vests complete 
title in the mortgagee. In Gallagher v. Giddings, supra, 
there was neglect by plaintiff, after a decree in his favor 
permitting redemption, to pay the money due, and there- 
upon the petition was dismissed. It will be seen that in 
all these cases there is something to be done before the title 
of the mortgagee becomes absolute. Section 10855, Ann. 
St. 1911, reads: “In the absence of stipulations to the con- 
trary, the mortgagor of real estate retains the legal title 
and right of possession thereof.” The quitclaim deed 
given in the instant case was treated by the parties to it 
as a mortgage, and was so intended by them. We know 
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of no reason why the defendants should be allowed to have 
it considered as an absolute conveyance, contrary to the 
intention of the parties to it. Section 29 of the code pro- 
vides: “Every action must be prosecuted in the name of 
the real party in interest, except as otherwise provided in 
section 82.” The plaintiffs are the real parties in interest, 
and therefore have the right to prosecute the case. 

I dissent from the second paragraph of the syllabus 
because the same is not applieable to this case. When the 
furmer opinion was delivered, the issues under the plead- 
ings were not the same as they are in the instant case. 

I dissent as to the time when the statute of limitations 
should begin to run under the possession and claim of 
right to possession by Mrs. Helming, but under the rule 
laid down in Hobson v. Iuxrtable, supra, reluctantly 
concur in the judgment of affirmance which will have to be 
rendered. 


JAMES G. HARDIN VY. STATE OF NEBRASKA. 
Firep NovEMBER 1, 1912. No. 17,564. 


1. Criminal Law: PLEA IN ABATEMENT: QUESTION FoR CourT. “Where 
a plea in abatement in a criminal prosecution presents ques- 
tions of law only, it is proper for the trial court to determine 
such questions without the intervention of a jury.” Stetter v. 
State, 77 Neb. 777. 


Sratute: Titte: “Ramroap Car.” The act known as 
“Senate File 150” Q(aws 1905, ch. 184) examined, and held that 
the enumeration of buildings contained within section 1 of the 
act, which includes “railroad car,’ comes fairly within and is 
not broader than the title. 


3. Burglary: Wvipence. Evidence examined and set out in the 
opinion, held sufficient to establish the corpus delicti. 


InForMATION. The information examined and set out in 
the opinion, eld sufficient to sustain a conviction for burglary. 


6. Criminal Law: Evivence: ADMIssIOons. The evidence as to al- 
leged admissions made by defendant examined and set out in the 
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opinion, held insufficient to show that the admissions, if made, 
were obtained under threats. 


6. Burglary: Evipexcr. Evidence examined and set out in the opinion, 
held sufficient to sustain the conviction. 


Error to the district court for Richardson county: 
JOHN B. Raper, Jupce. Affirmed. 


James EH. Leyda, for plaintiff in error. 


Grant G. Martin, Attorney General, and Frank E. 
Hdyerton, contra, 


Fawcert, J. 


Defendant was convicted in the district court for Rich- 
ardson county of the burglary of a railroad car in the 
yards of the Missouri Pacific Railway Company, in Falls 
City, and sentenced to a term in the penitentiary of not 
less than one nor more than ten years. From such convic- 
tion he prosecutes error to this court. 

Plaintiff in error, who will be designated as defendant, 
in his brief presents and argues five specific grounds for 
reversal, which we will consider in the order in which they 
ure presented. Upon the argument at the bar, counsel 
argued a further ground that the evidence was insufficient 
to sustain the verdict. This will also be considered in its 
order. The information charges that defendant “did, on 
or abont the 30th day of July, A. D. 1911, in the county 
of Richardson and state of Nebraska, aforesaid, then and 
there being, then and there a railroad car of the Missouri 
Pacific Railway Company, a corporation duly organized 
under the laws of the state of Missouri, then and there 
being, wilfully, maliciously, forcibly, unlawfully, burgla- 
riously, and feloniously did break and enter, with intent 
the goods and chattels in said railroad car contained 
* * * to steal,” ete. ; 

When arraigned, defendant first pleaded not guilty, but 
Iter was granted leave to withdraw this plea and file a 


300 NEBRASKA REPORTS. [Vou. $2 


Hardin v. State, 


plea in abatement, the only allegation in which was: “Be- 
cause the statute under which said information is brought 
is invalid, in that it was not properly passed by the legis- 
lature which is purported to have enacted it.” This plea 
was overruled, and this ruling forms the basis of defend- 
ant’s first assigiment, viz., “Because there was no trial of 
the issue presented in the plea in vbatement.” Under our 
holding in Stetter v. State, 77 Neb. 777, this assignment is 
without merit. We there held: “Where a plea in abate- 
ment in a criminal prosecution presents questions of law 
only, it is proper for the trial court to determine such 
questions without the intervention of a jury.” 

(2) Because the Daylight Burglary Act is unconstita- 
_ tional, in that it is broader than its title.” The title to 
the act (Senate File 150, laws 1905, ch. 184) reads: “An 
act to provide for the punishment of persons guilty of 
breaking and entering buildings of all characters, with 
intent to commit any felony, or with intent to steal prop- 
erty of any value, and to repeal sections 48 and 53 of the 
criminal code of Nebraska, except as to offenses heretofore 
committed thereunder.” Section 1 of the act provides: 
“If any person ‘shall wilfully, maliciously and forcibly 
break and enter into any dwelling house, kitchen, smoke- 
house, * * * station-house or railroad car, with intent to 
* * * cominit any felony, or with intent to steal property 
of any value, every person so offending shall be punishe‘] 
by imprisonment in the penitentiary,” etc. It is now con- 
tended that a railroad car is not within the title to the act 
for the reason that it is not a building; and numerous 
definitions are cited in support of this contention. 

Is the statute nnder which the prosecution is brought 
invalid because in violation of the provision of section 11, 
art. III of the constitution, that “no bill shall contain more 
than one subject, and the same shall be clearly expressed 
in its title?” The question is whether the subject of legis- 
lation is clearly expressed in the title. The subject is 
defined in the title of the act as “breaking and entering 
buildings of all characters,” with intent to commit felony 


VoL. 92] SEPTEMBER TERM, 1912. 301 


Hardin v. State. 


or steal. Breaking and entering a railroad car is not a 
different subject for legislation from breaking and enter- 
ing a warehouse or other permanent structure. If it were 
a different subject of legislation, that of itself would pre- 
vent its being united with that subject in the same act, as 
no act can contain more than one subject. The subject of 
legislation is the breaking and entering, with intent to 
steal or commit felony. Is it clearly expressed in the 
title? The argument is that, because the title limits the 
subject of legislation to breaking and entering “buildings 
of all characters,” the breaking and entering of railroad 
cars is not included, and therefore the subject. of legisla- 
tion being extended in the act to cover the breaking and 
entering of railroad cars is not clearly expressed in the 
title. The title names the two former sections covering 
this subject and repeals them. In those sections the break- 
ing and entering of a railroad car is included. It is mani- 
fest from the title of this act that the purpose was to enact 
anew law in place of the old, and to make the title general 
and broad. The words “of all characters” are added to 
the word “buildings.” These words would be wholly un- 
necessary if it was intended to legislate only in regard to 
structures of a permanent character. Any one considering 
this title would necessarily inquire as to the purpose and 
force of the added words, “of all characters.” The object 
of the constitutional provision in question is to prevent 
surreptitious legislation. Tt is intended to enable mem- 
bers of the legislature, and others interested, to know from 
the title of the act the subject of the proposed legislation. 
Those interested in defining the crime of breaking and 
entering, which was substituted for burglary of the com- 
mon law, would understand that the legislation might be 
extended to such constructions as were included in the 
former acts, and which, when we consider the derivation 
of the word “building,” are not necessarily excluded by the 
use of that term. The legislature considered this title 
sufficient to notify all parties of the subject of the proposed 
legislation. If we adhere to our rule that an act of the 
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legislature will not be lield invalid as violating the consti- 
tution unless it is clearly and unavoidably so, I think we 
must hold that the subject of this legislation is sufficiently 
expressed in the title. 

“(3) Beeause the corpus delicti of the crime was not 
proven.” Defendant contends that there is no proof in 
the record showing that a crime was committed within the 
jurisdiction of the court; that is to say, that there is no 
proof that the car was broken into in Richardson county. 
The car was sealed in Kansas City, Missouri, which is 
about 100 miles distant from Falls City, only about four 
miles of that distance lying within Richardson county. It 
was sealed in Kansas City July 27, and reached Falls City 
on the evening of July 29 or the morning of July 30. The 
evidence of the state shows that, when the car was first 
observed by the agent of the railroad company, the seal 
was broken. Hence, it is contended that there is no evi- 
dence to show that the seal may not have been broken and 
the car entered befure it reached Falls City. The trouble 
with this contention is the evidence shows that the only 
thing taken from the car was one box of merchandise, 
which was found in the weeds close to the car, and the 
testimony of the witness Kendrick, who was a detective 
in the employ of the railroad company, shows that some 
time along in the night following defendant’s preliminary 
examination defendant stated to him that “Sheldon (who 
was jointly informed against with defendant) broke the 
seal with a piece of iron, and Mr, Cantley (another de- 
tective in the eniploy of the railway company) asked him 
if it was a brake shoe, and he said, ‘I believe it was; ” 
that the witness then asked him, “What was you doing 
there?” and he said, “I was looking around to see if any 
one was coming;” that witness then said, “You were 
looking out, were you?” and he answered, “You can call 
it what you please.”’ This testimony by the witness Ken- 
drick is assailed upon the ground that, at the time this 
admission is alleged to have been inade, the circumstances 
under which defendant is alleged to have made the ad- 
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missions were as follows: During the night following de- 
fendant’s preliminary hearing the two railroad detectives, 
Kendrick and Cantley, together with the deputy sheriff 
and chief of police of alls City, took defendant from the 
jail out into the alley between the jail and the courthouse, 
and there questioned defendant; that it was then that 
defendant is alleged to have made the admission above 
referred to. The testimony of Kendrick is contradicted 
by defendant, who testified that these parties tried to 
make him admit that le had assisted in breaking into 
the car in question; that the railroad detective had been 
drinking; that they had some hot words when he “de- 
nounced them as liars and perjurers;” and that the deputy 
sheriff then took him back to jail and locked him up. 
Counsel for defendant says: “Cantley is not called as a 
witness, and McFarland and Aldrich only corroborate 
Kendrick to a very slight degree.’ Counsel in his brief 
claims that the defendant asked that his attorney be 
called in, but no attention was paid to it, and that the 
railroad detective hegan to threaten defendant and thereby 
obtained from him the admission above referred to. This 
claim of defendant’s counsel is not sustained by the evi- 
dence, as given in the abstract prepared by him, beyond 
the single statement that the detectives and officers re- 
ferred to “tried to make him admit that he had assisted 
in breaking into the car in question,” but no testimony is 
given as to any threats, nor are any facts given from . 
which his conclusion is drawn, that they tried to make 
him admit his participation in the breaking. The jury 
saw the witnesses upon the stand and heard their testi- 
mony, and by their verdict have determined that the 
breaking occurred in Richardson county. The evidence 
of Kendrick, which, as counsel says, is corroborated “to 
a very slight degree’ by the witnesses McFarland and 
Aldrich, would seem to be sufficient to sustain that finding. 

“(4) Because the jury found Hardin guilty of bur-. 
glary; there being no such offense in the Nebraska crim- 
inal code.” Counsel relies upon In re McVey, 50 Neb. 
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481, where it was held that, “ander an information against 
a person for the crime of burglary, he cannot be con- 
victed of the statutory offense of breaking and entering 
buildings in the day-time described in xection 53 of the 
criminal code.” At the time the opinion in that cage 
was handed down the crime of burglary was covered by 
section 48 of the criminal code, which limited the break- 
ing and entering to “the night season,” and, in order to 
obtain a conviction under that secticn, it was necessary 
to show a breaking and entering in the night-time, while 
section 58 covered breaking and entering in the day-time, 
with intent to steal or commit felony, and the court held 
that, under an information based upon section 48, a party 
could not be convicted for the offense described in section 
538. By the act of 1905, sections 48 and 53 were both re- 
pealed, and Senate File No. 150, supra, was substituted 
in lieu thereof; so that the act, as we now have it, covers 
the breaking and entering at any time whether day or 
night; the words, “in the night season,” having heen 
omitted. ‘The attempted distinction between the terms 
“burglary” and “breaking and entering” is, in our judg- 
ment, entirely too technical. As applied to our present 
criminal code, it is an attempted distinction without a 
difference. 

(5) Because the admissions of the defendant to the 
special agent of the railroad were obtained under threats.” 
This assignment is disposed of by our discussion of as- 
signment No. 3. 

This brings us to the contention made at the bar that 
the verdict is not sustained by the evidence. This conten- 
tion must also be held adversely to defendant. The evi- 
dence shows without question that Sheldon entered the 
car in the afternoon, and threw the box of merchandise 
out into the weeds; that during the evening of that day 
he and Carlson and defendant went together to the place 
where this box had been thrown by Sheldon; that Shel- 
don then took some of the property out of the box and 
carried it away. It is true all three of the witnesses say 
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that defendant took no part in rifling the box, and it is 
sought to show that defendant was induced to accompany 
Sheldon and Carlson to the yards that evening under an 
intimation. that they had some liquor down there. It is 
also shown that friendly relations existed between de- 
fendant and Sheldon, so much so that, after Sheldon was 
arrested and locked up, defendant took some tobacco and 
cigarette papers to him; that while there he saw the 
chief of police, and asked if he could talk to Sheldon; 
that the chief of police asked him a few questions; that 
defendant told him where he worked, “and that he had 
come down with this fellow, meaning Sheldon, and was 
a friend of his.” There is also the testimony of the chief 
of police that on the evening of July 30 he was called to 
the Missouri Pacific depot, where he found a box car 
open and some goods scattered on the ground, including 
a pasteboard packing box; that he took possession of the 
box and contents and brought them to the courthouse, 
iricluding the invoice for the goods, which he checked up 
and found that there were missing from the box a pair 
of shoes, a fountain pen, and a set of knives and forks; 
that he afterwards found the shoes in a room occupied 
by Sheldon; that some days afterwards he received from 
one Ridley a set of knives and forks; that on the way to 
the depot that evening he met Sheldon and Carlson be- 
tween Seventh and Lighth streets as they were coming 
uptown, and west of Chase street he met defendant; that 
it was probably a half a block or more from the car to the 
point where he met defendant; that when he got to the 
car the door was open; that he gathered up the stuff, and 
was starting to get a lunch when he met defendant and 
two Mexicans; that he stopped them, told them he was a 
policeman, and that defendant was under arrest. He 
says: “I told him to come over to me, and he came over, 
and I saw a box in his pocket, a pasteboard box, about 
the length of the knives in question.” That he took the 
box out of defendant’s pocket and shook it, told him he 
was under arrest and for him to stand there; that he put 
23 
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the box back into defendant’s pocket, “and told him to 
line up with the others, three or four fellows and two 
Mexicans and the boys who had informed hin of the ear 
being opened. That as they lined up it was dark and 
they couldn't see, and My. Hardin (defendant) stepped 
back of him, and when he looked back he contdn’t see 
him, and that he looked over and saw him go at the south 
end of the coal shed. That was the last he saw of him 
that night.” 

The evidence as to defendant’s participation in the 
burglary of the car, outside of his alleged adinission to 
the witness Kendrick, is not conclusive nor very satisfac- 
tory, but, when taken in connection with the admission 
testified to by Kendrick, corroborated to some extent at 
least, as conceded, by the witnesses McFarland and AI- 
drich, we think it was sufficient to sustain the verdict. 

Upon consideration of the whole case, we feel that the 
defendant is probably gnilty. The jury who heard the 
testimony and saw the witnesses have so found. The 
learned trial court, who also had the advantage of ob- 
servation, which is denied to us, sustained the verdict. 
Under these circumstances, the judgment of the district 
court must be, and it is, 

AFFIRMED. 

REESE, ©. J., dissenting. 


I have read the evidence in this case, and am of the 
opinion that it falls far short of proving plaintiff in error 
guilty of any crime. 


Lerron, J., dissenting. 


Section 251, criminal code, provides: “This code and 
every other law upon the subject of crime which may be 
enacted shall be construed according to the plain import 
of the language in which it is written, * * * and no 
person shall be punished for an offense which is not made 
penal by the plain import of the words, upon pretense 
that he has offended against its spirit.” To call a rail- 
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road car of any description a building is certainly an 
unusual use of that term. The word “building,” if con- 
strued according to its plain import, as the statute 
requires, would not include an inelcsed railway car; be- 
cause T think no lexicographer has included any type of 
vehicle within the meaning of the word “building.” Sup- 
pose that the legislature in the same act had included 
carriages, street railway cars, hacks, closed delivery 
wagons, and automobiles with inclosed bodies, would we 
say that these came properly within the term “building”? 
The legislature evidently made an oversight. We cannot 
make a new definition for the word “building” in order 
to remedy this omission. 


HAMeER, J., dissenting. 


T have carefnlly read all the evidence. There are 156 
pages in the bill of exceptions besides the exhibits. After 
a careful consideration of the testimony, I do not find it 
sufficient to sustain a verdict.. To understand the evi- 
dence, it is necessary to quote from the testimony. 

L. L. Aldrich, the chief of police, testified to finding a 
hox car open and goods taken out and scattered around. 
A pasteboard box about 24 feet long by 15 to 18 inches 
wide was found broken open in the weeds close by the car. 
There were packages of tea and other articles in the 
neighborhood of the box. There was an invoice bill. 
“Hxhibit A.” When the goods were checked np accord- 
ing to this invoice bill, there was a shortage. The things 
gone were shoes, a fountain pen, and a set of knives and 
forks. There was a railroad bill accompanying the bill 
of lading. The chief of police and his assistant found 
shoes in the City Hotel. They were in the room occupied 
hy Thomas Sheldon. There was a shoe box and fountain 
pen and a corset cover, ten boxes of tea, and other articles. 
When going down to the car Aldrich met “Tom Sheldon 
and Carlson coming up between Seventh and Eighth 
streets on Stone street.” He testified, “As I came down 
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west on Chase and Seventh, I met Mr. Hardin,” the de- 
fendant. Aldrich testified that Hardin was talking to a 
couple of Mexicans. It was 20 or 30 minutes after nine. 
When Aldrich first met Hardin, Hardin was going away 
from the direction of the car, and was not nearer to the 
car than half a block or nore. He was then on tlie side- 
walk. The car that had been opened was “right north of 
the west end of the depot,” and 50 feet or more from the 
depot on the north side. It was on the north track near- 
est the tank. On the east side of the tank there is an 
embankment. The door of the car was open when AI- 
drich arrived. The car which was open was next to the 
north track. There were no dwellings north or east of. 
the car until one got on the hill. East of there are the 
Mausts coal sheds. Aldrich told the defendant, who was 
then talking with the Mexicans, that he was a policeman, 
and to come to him. There was a pasteboard box in the 
defendant’s pocket that had a heavy cord tied around it. 
Three or four men and two Mexicans were there, also the 
boys who told Aldrich of the car being opened. Aldrich 
testified that Hardin stepped back of him, that when he 
looked back he could not see Hardin, and when he asked 
where the other man was Hardin said “over there,” and 
when Aldrich went over he found the Mexicans still there, 
but Hardin had gone over the south end of the coal sheds, 
and Aldrich saw him no more that night. East and south- 
east of the car were some cars and Gillespie’s boarding 
house. There were some knives and forks which were 
gotten from Joe Ridley who was arrested by Aldrich. 
After this the defendant was arrested by Aldrich at the 
Missouri Pacific shops Friday afternoon. On cross-ex- 
amination Aldrich testified that it might have been a 
block away from the car where he met the defendant; 
that there was no attempt to steal the stuff taken from 
the car; that the defendant caine up afterwards to where 
Aldrich was at work; that the defendant went back to 
where Aldrich was when Aldrich was looking at the stuff; 
that there were seven or eight people around there; that 
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the defendant was not trying to run away; that he went 
to Gillespie’s boarding house and searched the defend- 
ant’s room. From the depot to the Missouri Pacific 
shops is a good half mile. Aldrich arrested Sheldon at 
the northeast corner of Iifteenth and Stone streets, about 
ten blocks from the depot. He arrested Carlson at John 
Wilson’s. Aldrich did not know whether the car was 
broken open where it stood, or whether it was open when 
it came into Falls City, and did not know that the car 
had been broken by any of the defendants. There were 
with Aldrich at the car Rice McDonald, Frank Gamblin, 
two Mexicans, and two boys who called him down to the 
depot. 

Joseph Ridley, a locomotive fireman, testified that when 
he went to get his engine that morning, and at just about 
the middle of the stockyards, he saw and picked up a little 
box containing a set of silver knives and forks. It was 
southeast of the Missouri Pacific depot, the direction in 
which the stockyards lay and where the road ran. 

R. R. McNulty testified that the defendant was drunk 
that night; that the defendant was out in the mudhole 
and staggered around; that the defendant walked up to 
where the men were near the car that was open, and then 
staggered into the mudhole. It does not seem likely he 
would have done this if he had been guilty. 

James Kendrick, the detective in the service of the rail- 
road company, testified in a way that was unsatisfactory. 
He could not remember whether he was sworn at the 
preliminary. He seemed to have so many. cases on hand 
that he got confused. There were three cases—Hardin, 
Sheldon, and Carlson. He could not remember whether 
he had talked with the defendant. He was not certain 
of anything, except that the defendant told him that he 
had been in the penitentiary. He was not sure what he 
had testified to before; and he might have testified that 
the defendant told him that he saw the seal broken, and 
then he might not. He denied testifying at the preliminary 
examination that the defendant had told him that “these 
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parties were down there; the three of them were down 
there together, and he started off while they broke the 
var, and Sheldon jumped in and took the box out, and he 
‘aw them taken out to the head of the weeds.” Possibly 
this witness testified to that, but he did not remember 
whether he did or not; also he didn’t remember whether 
he was at Judge Spraggen’s court when they were trying 
Sheldon; but, when asked if he was there at the time 
they tried Carlson, he testified: “The chances are I was.” 
When asked whether he tried to get the defendant to 
waive his preliminary examination, he didn’t remember 
whether he did or not. He finally denied that he had any 
talk with him personally, and said his talk was with a 
Mr. Cantley. He could not remember the words used 
by Mr. Hardin at the preliminary hearing. When asked 
if he had not testified that the defendant said he was 
down there with these two people, that he met them down 
there, that he was standing down there, and that they 
went to the car and took these boxes and hid them in the 
weeds, he said he did not remember anything at all about 
it. When he was further asked about the matter he suid: 
“TY disremember the proceedings down there.” 

One Ruezsegger testified that he was the clerk at 
Kansas City, but would not undertake to say where the 
seal of the car was broken; that the car would stop at 
several points between Kansas City and Falls City. 

Dennis O’Comnell, the seal clerk, testified that he did 
uot know whether the car had been in the Kansas City 
yards, : 

L. L. Aldrich was recalled as a witness for the state, 
and testified that the defendant said that he was there 
when the car was opened, and that Tom Sheldon broke 
the seal; and he also testified that the defendant said 
that Tom Sheldon took the goods out of the car. 

James McFarland testified that the defendant told him 
that he did not break into the car, but that Sheldon broke 
into the car. 

Thomas Sheldon testified as a witness for the defendant 
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that he was one of the defendants informed against along 
with Albert Carlson, and that he had entered a plea of 
guilty to the charge made against him, that of breaking 
and enteriug into this same box car, and that he saw 
Hardin about 7 o’clock in the evening, which was the 
first time that he had seen him on that day, and that the 
‘car was open when he first saw it; that he took the box 
and threw it down in the weeds; that Hardin saw the 
box out there in the weeds, and that that was the first 
time Hardin had seen it to the best of his knowledge; 
that Hardin had nothing whatever to do with breaking 
the car; that he, Sheldon, found the car open at 3 o’clock 
in the afternoon. And on cross-examination Sheldon tes- 
Lified that Carlson went down with him to the train that 
afternoon, and that Carlson took the govuds out of the 
ear, and that the defendant was not there in the after- 
noon; that he, Sheldon, and Carlson went down to the 
car and got the box and threw it in the weeds, and that 
they did not meet Hardin until 7:30 that night; that he, 
Sheldon, took the shoes that night, and with Carlson and 
Hardin went through the box that night, but this was 
after he had taken the box and had thrown it in the weeds; 
that when he went up town Carlson went with him; that 
he met Hardin at Rawlings, Wyoming, and that he after. 
wards met Hardin in Omaha just before coming to Falls 
City. 

Albert Carlson testified that he and Tom Sheldon went 
down to the depot about 2 o’clock in the afternoon, and 
that Hardin was not with them, and they did not see 
Hardin until 7 or 8 o’clock that evening; that he (Carl- 
sou) and Hardin did not take anything from the box; 
that they went up town and Hardin went home; that Tom 
Sheldon went into the car and told him he was looking 
for a fine suit of clothes, and that when the stuff was 
taken out of the car Hardin “was not around there at 
all.” : 

O. §. Larson testified that he was the gang foreman at 
the Pacific shops, and that the defendant worked for 
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him; that he ran a drill press, and that Hardin worked 
at the shop on the Sunday before the day of his arrest, 
and that he worked there all day. Hig testimony cor- 
roborates the testimony of Larson and Sheldon that Har- 
din had nothing to do with the crime of breaking into 
the car. 

S. A. Moore testified to the same thing—that Hardin ° 
operated a drill press and worked that Sunday and up 
to the day of his arrest, that he worked all that Sunday 
in the Missouri Pacific shops. : 

The defendant Hardin testified, that he boarded at 
Gillespie’s hotel; that he met Sheldon that night on Stone 
street, and that Carlson told him that “he had some stuff 
planted and he wanted to go and get it;” that he met 
Sheldon and tried to get Sheldon to pay him $5 that he 
owed him; that Sheldon said, “Come on, let’s go down to 
the depot, I got some shoes down there;” that when they 
got down to the depot they were still arguing about the 
$5, and that Sheldon turned off and went down the track 
and went over in the weeds and got a box and broke it 
open; that Carlson told him not to do that; that they 
were not going to have anything to do with it; that he 
saw Sheldon put the shoes in his bosom, and that they 
then went to the Gillespie hotel; that he did not take 
any of the stuff down at the depot; that he did not stand 
guard there; that it was Sunday evening, and they all 
had their coats on; that Cantley was the drunkest; that 
Cantley put his leg on his and leaned over onto him, and 
promised that he would see the master mechanic and 
would see that he did not lose his job. 

The defendant admitted being in the penitentiary in 
Wyoming for passing a fraudulent check. He seems also 
to have been in the penitentiary in Texas because of a 
shooting case, and he testified that he proved by several 
witnesses that the man in Texas shot the first shot at 
him, and that he then shot in self-defense. He was a 
bookkeeper in the penitentiary in Wyoming, and received 
his pardon for good conduct. 
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We think that it clearly appears from the evidence 
that the defendant had nothing to do with the breaking. 
He was not down to the depot that afternoon according 
to the weight of the testimony, and he had nothing what- 
ever to do with the breaking into the car. That he ig in- 
nocent of the crime charged scems to be established by 
the uncontroverted evidence of Larson and Moore; and 
their testimony corroborates the testimony of Carlson 
and Sheldon. The defendant may not be a good citizen, 
but he shonld not be convicted and sent to the peniten- 
tiary unless he is guilty of the crime charged against him. 


STATE, EX REL. NEBRASKA REPUBLICAN STATE CENTRAL 
COMMITTEE ET AL., APPELLEES, V. ADDISON WAIT, 
SECRETARY OF STATE, APPELLANT. 


Fitep NovEMBER 1, 1912. No. 17,841. 


1. Elections: Nominations: PoLtricaL Parties. Chapter 26, Comp. 
St. 1911, clearly recognizes the existence of political parties, and 
delegates to the members of each party the right to vote at 
primaries and general elections for candidates of their own 
party, nominated by themselves without the interference of 
members of any other political party. 


2. H : PRESIDENTIAL ELecTors. The preferential vote 

given by the voters of a political party at a primary election for 

* a particular person as the party candidate for president, while 

morally binding upon the delegates of such party to the national 

convention, has no relation whatever to candidates nominated at 
such primary for presidential electors. 


. Persons nominated by a political party at 
a primary election as candidates for presidential electors are 
nominated, not as electors to vote for any particular candidate 
then known, but to vote, if elected, for the persons who may sub- 
sequently be nominated by the national convention of such party 
as candidates for the offices of president and vice president. 


PRESIDENTIAL ELEecrors: Vacancy. It is a well-settled 
rule at common law that if a person, while occupying one office, 


4. 


314 NEBRASKA REPORTS. [Von. 92 


State v. Wait. 


accepts another incompatible with the first, he, ipso facto, vacates 
the first office, and his title thereto is thereby terminated with- 
out any other act or proceeding. 


In such a case one of the tests of in- 
Sompatibiligy. is whether the nature and duties of the two offices 
are such as to render it improper, from considerations of public 
policy, for the incumbent to retain both. 


FILLING Vacancy. Where it appears that acts or 
events have occurred rendering an office vacant, the authority 
having the power to fill such vacancy may treat the office as va- 
cant and proceed to elect or appoint, according to the form of 
law, another to fill it. 


RIGHTS OF VoTER: ENFORCEMENT. By the statutes of this 
state, every voter has the right, by a single cross, or by one 
manipulation of the lever of a voting machine, to vote a straight 
ticket for the candidates of his party; and it is the right of the 
governing body or committee of a political party to appeal to the 
court to enforce such right. 


POLITICAL PARTIES: GOVERNING Bopy. Under the statutes 
of Nebraska, the national convention of a political party, or, 
when the convention is not in session, its national central com- 
mittee is the supreme governing body of such party as to 
national affairs, and has full authority to decide which of rival 
conventions or committees in the state is the regular and duly 
authorized convention or committee of such party. 


APPEAL from the district court for Lancaster county: 
P. JAMES COSGRAVE, ALBERT J. CORNISH and WILLARD E. 
STEWART, JUDGES. Affirmed. 


Grant G. Martin, Attorney General, George W. Ayres 
and (. C. Flansbury, for appellant. 


John L, Webster, A. W. Jefferis, Norris Brown, Aaron 
Wall, Amos Thomus and Frank M. Hall, contra. 


Fawcerr, J. 


Appeal from a judgment of the district court for Lan- 
caster county, awarding relators a peremptory writ of 
mandamus requiring the respondent to print upon the 
official ballot to be used at the general election in Novem- 
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ber, 1912, the names of certain persons as republican 
presidential electors. 

This case was decided October 23, but for reasons well 
known to the parties the writing of the opinion was left 
to a later date. The intention of the writer, to whom the 
case fell in the regular course of assignment of cases, was 
to write the opinion at his leisure; but upon consultation 
we all agreed that the writing of the opinion should be 
hastened, so that the reasons for our decision may be 
given to the public. 

Article I, sec. 22, of the constitution of Nebraska pro- 
vides: “All elections shall be free; and there shall be 
no hindrance or impediment to the right of a qualified 
voter to exercise the elective franchise.” Article ITI, sec. 
2, of the constitution of the United States provides for 
the election of presidential electors in each state, in such 
manner as the legislature thereof may direct, the number 
of electors to equal the number of the state’s senators and 
representatives in congress. Article XII, sec. 1, provides 
that such electors shall meet in their respective states and 
vote by ballot for president and vice president, make lists 
of the number of persons voted for, the number of votes 
for each, and transmit such lists duly certified to the 
seat of government, directed to the president of the 
senate. 

A large number of voters of Nebraska, regardless of 
party, having become dissatisfied with the old order of 
nominating candidates for office by delegate convention, 
determined, if possible, to change those conditions and 
secure the nomination of all officers, state, district, and 
county, by a direct vote of the people, and to that end 
secured, in 1907, the adoption of a primary law which 
provided for the nomination of such officers by the various 
political parties of the state in a state-wide primary. 
In 1909 the legislature conceived the idea of having an 
aypen primary, and amended the then existing law so that 
the members of one party might, without restraint, vote 
for the nomination of candidates for office in any other 
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party. One trial of that law satisfied all parties that it 
was wrong in principle, and the legislature of 1911 re- 
turned to the closed primary idea and enacted the pri- 
mary and election law now in force. By the terms of that 
act, this case must be determined. The provisions of the 
law, as it now stands, will be found in chapter 26, Comp. 
St. 1911, and the references hereinafter made to certain 
sections of the law will, without so stating, be understood 
to be sections of that chapter. 

Section 101: “Every civil office shall be vacant upon 
the happening of either of the following events at any 
time before the expiration of the term of such office, as 
follows: 1. The resignation of the incumbent. 2. His 
death. 3. His removal from office. 4. The decision of a 
competent tribunal declaring his office vacant. * * * 
7. A forfeiture of office as provided by any law of the 
state.” 

Section 117d, subd. sec. 16: “When candidates for 
offices of president and vice president of the United States 
are to be nominated, every qualified elector of a political 
party subject to this act shall have opportunity to vote 
his preference, on his party nominating ballot, for his . 
choice for one person to be the candidate of his political 
party fur president, and one person to be the candidate of 
his political party for vice president of the United States. 
* * * The names of any persons shall be so printed on 
said ballots solely on the petition of their political sup- 
porters in Nebraska, without such persons themselves 
signing any petition or acceptance. The names of per- 
sons in such political party who shall be presented by 
petition of their supporters to be party candidates for 
president and vice president of the United States, shall 
be printed on the nominating ballot, and the ballot shall 
be marked, and the votes shall be counted, canvassed and 
returned in like manner and under the same conditions 
as to names, petitions and other matters, as far as the 
same are applicable, as the names and petitions of aspi- 
rants for the party nominations for the office of governor 
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are now or may be by law required to be marked, filed,” 
etc. 

Section 117f: “In case a nomination shall be made by 
electors other than the candidate, said nominee shall 
within five days after the date said certificate shall be 
filed with the officer, file a statement in writing, duly 
verified under oath, stating that he affiliates with the 
party named in said certificate, that he will abide by the 
results of said primary, and if elected will qualify and 
serve as such officer. In case said statement shall not 
be filed within five days, the name of the candidate in the 
petition shall not be placed upon the primary ballot.” 

Section 117r: “Any qualified elector desiring to vote 
at any primary election held under the provisions of this 
act shall be entitled to participate in such primary 
election upon presenting himself at the polling place 
where he is entitled to vote; but he shall not be entitled to 
receive a primary ballot, or be entitled to vote at such prt- 
mary election, until he shall have first stated to the judges 
of said primary election what political party he affiliates 
with.” 

Section 118a: “Vacancies occurring upon any party 
ticket after the holding of any primary shall be filled by 
a majority vote of the party committee of the city, dis- 
trict, county or state, as the case may be, and a certificate 
of such nomination shall be filed as required by section 
5776 of Cobbey’s Annotated Statutes, 1903.” 

Section 118p: “All certificates of nomination or nom- 
ination statements, which are in apparent conformity with 
the provisions of this act, shall be deemed to be valid, 
unless objections thereto shall be duly made in writing © 
within three (8) days after the filing of the same. In 
case such objection is made, notice thereof shall forth- 
with be mailed to all candidates who may be affected 
thereby, addressed to them at their respective places of 
residence as given in the certificate of nomination or in 
the nomination affidavits of such persons, on file in that 
office. Objections to the use of party name may also be 
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“made and passed upon in the same manner as objections 
to certificates and nomination statements. The officer 
with whom the original certificate was filed, or who made 
an affidavit to the original noninating statement, shall, 
in the first instance, pass upon the validity of such ob- 
jection, and his decision shall be final, unless an order 
shall be made in the matter by a county court, or by a 
judge of the district court, or by a justice of the supreme 
court at chambers, on or before the second Wednesday 
preceding the election. Such order may be made sum- 
marily wpon application of any party interested, and 
upon such notice as the court or judge may require.” 

Section. 118g: “In case of a division of any party, the 
secretary of state shall give the preference of party name 
to the convention held at the time and place designated 
in the call of the regularly constituted party authorities, 
and if the other faction or factions shall present no other 
party name, the secretary of state shall select a name or 
title, and place the same on the ballots before the list of 
candidates of said faction. The action of the preceding 
national convention of such party, regularly called, shall 
determine the action of the secretary of state, or the court 
in its decision. The secretary of state may be compelled: 
by peremptory order of mandamus proceedings to per- 
form his duty in this regard.” 

Section 125r: “No voting machine shall be approved 
by the state board of voting machine commissioners un- 
less it shall be so constructed as to insure every voter an 
opportunity to vote in secrecy; that each machine shall 
be so constructed as to provide facilities for voting for 
the candidates of at least seven parties or organizations; 
that a straight party ticket can be voted by the opera- 
tion of a single device; * * * that the voter cannot cast 
more than one vote for any: candidate, or vote for more 
than one person for the same office, unless he is lawfully 
entitled to vote for more than one person therefor, and in 
that event cau vote for as many persons for that office as 
he is by law entitled to yote for, and no more; that the 
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names of the candidates for presidential electors need 
not appear on the ballot labels, but in lieu thereof, one 
ballot in each party column, or row, may contain only the 
words ‘presidential electors’ preceded by the party name, 
and the names of the candidates for president and vice 
president, and every vote registered for such ballot shall 
operate as a vote for all candidates of such party for 
‘presidential electors.” 

Section 140: “All official ballots prepared under the 
provisions of this act shall be white in color, six inches 
wide, and of a good quality of news printing paper, and 
the names shall be printed thereon in black ink. At the 
top and left side of the ballot shall be printed in black- 
faced capital type, not less than one-eighth of an inch 
high, the name of each party having candidates on the 
ballot; and to the right of each party name, a circle one- 
half inch in diameter, with leaders connecting the party 
name to the circle. Over the top circle shall appear the 
following printed instructions: ‘To Vote a Straight 
Ticket Make a Cross Within Your Party Circle.’ Every 
ballot shall further contain the name of every candidate 
whose nomination for any office specified in the ballot 
has been certified or filed according to the provisions of 
this act, and no other names and the name of no candi- 
date shall appear on the ballot more than once.” 

That the legislature by the chapter above outlined has 
deliberately and clearly recognized the existence of politi- 
cal parties and attempted to delegate to the members of 
each party the right to vote at the primaries and at the 
general election for candidates of their own party, and 
nominated by themselves withont interference of mem- 
bers of any other political party, is too clear to require 
discussion. In State v. Drerel, 74 Neb. 776, 786, Mr. 
Chief Justice Horcoms, speaking for this court, said: 
“Tt is quite true, we think, that when the legislature un- 
dertakes by laws of this character to regulate and. control 
the internal affairs of political parties, and to determine 
the manner and method of making party nominations for 
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public offices, it must do so without discrimination and 
with equal consideration and benefit to all. But it is 
equally necessary to recognize the existence of political 
parties and to classify them by some convenient stand- 
ard.” In that opinion Judge HoL“comsp quotes with ap- 
proval from State v. Jensen, 86 Minn. 19, as follows: 
“We ave of the opinion that the legislature may classify 
political parties with reference to differences in party 
conditions and numerical strength, and prescribe how 
each class shall select its candidates; but it cannot do so 
arbitrarily, and confer upon one class important privi- 
leges and partisan advantages and deny them to another 
class, and hamper it with unfair and unnecessary bur- 
dens and restrictions in the selection of its candidates.” 

At the primary election in April last, the republican 
voters were given the opportunity to express their prefer- 
ence for the man whom they desired to have nominated 
as the candidate of the republican party for the office of 
president. By quite a large majority Theodore Roosevelt 
was named as such choice. The delegates also elected at 
that primary to attend the republican national conven- 
tion to convene in Chicago in June following were by that 
vote instructed to cast the solid vote of Nebraska for 
Mr. Roosevelt. Beyond the sitting of that convention and 
the nomination of a president and vice president by re- 
publican delegates of the nation there assembled, neither 
the duties of such delegates, nor the expression of a pref- 
erence for Mr. Roosevelt by that primary, extended. The 
preferential vote given for Mr. Roosevelt had no relation 
whatever to the candidates nominated at that primary 
for presidential electors. It was not and could not at 
that time be known who would be the nominee of the 
national convention. 

The candidates for presidential electors were nom- 
inated, not to vote for any particular candidate then 
known, but to vote, if elected at the November election, 
for the persons who might be nominated by the national - 
convention as the candidates of the republican party for 
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the offices of president and vice president. At the pri- 
mary election A. V. Pease, W. J. Broatch, George S. 
Flory, W. E. Thorne, A. R. Davis, Allen Johnson, Wes- 
ley T. Wilcox, and Alfred C. Kennedy were nominated 
as republican presidential electors for the state of Ne- 
braska, to be voted for at the ensuing general election. 

In behalf of each of the eight persons so nominated, there 
had, prior to the primary, been filed with the secretary 

of state a petition, wherein it was represeuted: “We, the 
undersigned qualified electors of County, in the 
state of Nebraska, affiliating with the republican party, 

hereby request that the name of (each of the gentlemen 
above named) be placed upon the official ballot of said’ 
party for the primary election to be held on the 19th day 

of April, 1912, as a candidate for the office of presidential 

elector at large.” Hach of the gentlemen named filed, 

over his respective signature, an acceptance of his nom- 

ination, as follows: “To the Honorable Secretary of 

State, Lincoln, Nebraska. Dear Sir: I hereby accept the 

nomination for the office of presidential elector at large 

on the republican ticket in accordance with petition filed 

in your office.” By the acceptance of that nomination 

at the hands of persons “affiliating with the republican 

party,” they pledged themselves to discharge their duties, 

if elected, by voting for the candidates for president and 

vice president who should be subsequently nominated by 

the national convention of that party. We are all agreed 

that any other construction would be farcical. When the 

national convention met in Chicago, it transpired that 

.Mr. Roosevelt was not nominated as the candidate of the 

republican party for president, but that Mr. Taft became 

the nominee of that convention for president, and Mr. 

Sherman became the nominee for vice president. They 

thereby became the candidates of the republican party 

for those offices, and the gentlemen named, having been 

nominated as presidential electors upon the republican 

ticket, thereby became in honor bound to vote for such 

nominees. 

24 
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After the adjournment of the republican national con- 
vention, a new national party was organized, to be known 
and designated as the “Progressive Party.” At a na- 
tional convention of that party, subsequently called, Mr. 
Roosevelt became the nominee of the party for president. 
Acting under the statutes of this state in that behalf, 
more than 500 legal voters, largely from the republican 
party, duly organized as a new party in this state under 
the said name of the progressive party. That convention 
indorsed the nomination of Mr. Roosevelt and the plat- 
form which had been adopted by its national convention 
in Chicago, which platform, it is conceded by all parties 
to this action, is in many respects in marked variance 
from the platform of the republican party. The state 
convention of that party nominated candidates for the 
various state offices, and also nominated eight presidential, 
electors, six of whom were Messrs. Pease, Broatch, Flory, 
Thorne, Davis and Johnson. The six gentlemen named 
have not declined such nomination by the progressive 
party, but, on the contrary, by their conduct clearly show 
that it is their intention, if elected, to vote for the candi- 
dates of the progressive party, to wit, Mr. Roosevelt and 
Mr. Johnson for president and vice president, respec- 
tively. As an attempted justification of such action on 
their part, it was argued by counsel at the bar that, as 
about 80 per cent. of the republicans who voted at the 
April primary expressed their preference for Mr. Roose- 
velt as a candidate for president, the electors were thereby 
in effect instructed to vote for him at the November elec- 
tion, and that in the course they are pursuing they arc 
simply carrying out those instructions. It was also said 
there is no proof in the record that either of these gentle- 
men has declared an intention to vote for Mr. Roosevelt. 
In this counsel are in error; but, if proof from witnesses 
were lacking, the above declaration by counsel at the bar 
clearly establishes the allegation of the relator that such 
is their determination. 

It is contended by relator that, by this action on the 
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part of the gentlemen named, the office of each as a can- 
didate upon the republican ticket for presidential elector 
became vacant, and his right to remain upon the republi- 
can ticket as a candidate for presidential elector became 
forfeited as effectually as if he had resigned therefrom, 
We are all agreed that this contention is not only founded 
upon high moral grounds, but is also supported by the 
clear current of authorities. While a nomination as a 
candidate for election to an office does not make the 
noniinee, strictly speaking, an officer, he is in his relation 
to the party which placed its confidence in him a quasi 
officer, and his duties are to be measured by that relation. 

In State v. Anderson, 186 N. W. (TIa.) 128, it is said: 
“In Bryan v. Cattell, 15 Ia, 588, this court held that, in 
determining whether a vacancy exists in an office, we are 
not confined to statutory causes, but may declare it va- 
cant if it is incompatible with the office held. It is a 
well-settled rule of common law that if a person, while 
occupying one office, accepts another incompatible with 
the first, he ipso facto vacates the first office, ‘and his title 
thereto is thereby terminated without any other act or 
proceeding.’ (Citing numerous cases.) The principal 
difficulty that has confronted the courts in cases of this 
kind has been to determine what constitutes incompati- 
bility of offices, and the consensus of judicial opinion 
seems to be that the question must be determined largely 
from a consideration of the duties of each, having, in so 
doing, a due regard for the public interest. It is gener- 
ally said that incompatibility does not depend upon the 
incidents of the office, as upon physical inability to be 
engaged in the duties of both at the same time. Bryan v. 
Cattel, supra. But that the test of incompatibility is 
whether there is an inconsistency in the functions of the 
two, aS where one is subordinate to the other ‘and sub- 
ject in some degree to its revisory power,’ or where the 
duties of the two offices ‘are inherently inconsistent and 
repugnant.’ (Citing cases.) <A still different definition 
has been adopted by several courts. It is held that in- 
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compatibility in office exists ‘where the nature and duties 
of the two offices are such as to render it improper, from 
considerations of public policy, for an incumbent to re- 
tain both.’ (Citing numerous cases. )” 

In the notes to Attorney General v. Oakman, 86 Am. 
St. Rep. 574, 578 (126 Mich. 717) it is said: “The rule 
is well settled at common law that if a person, while 
oecupying one office, accepts another incompatible with 
the first, he, ipso facto, vacates the first office, and his 
title thereto is thereby terminated withont any other act 
or proceeding. (Citing numerons cases.) * * * The public 
has a right to know which office is held and which sur- 
rendered. Jt should not be left to chance, or to the 
uncertain whim of the office-hoider to determine. The 
general rule, therefore, that the acceptance of and qualifi- 
cation for an office incompatible with one then held is a 
resignation of the former, is one certain and reliable, as 
well as one indispensable for the protection of the public. 
(Citing cases.)” 

In State v. Goff, 15 R. I. 505, it is held: “An office- 
holder accepting a second office incompatible with the 
first vacates his first office.” In the opinion it is said: 
“It is well settled that, when a person accepts an office 
incompatible with one which he then holds, he thereby 
impliedly resigns or vacates his former office.” 

In Attorney General v. Common Council, 112 Mich. 
145, 168, it is held: “A person who, while occupying one 
office, accepts another incompatible with the first, ipso 
facto vacates the first office.” In the opinion it is said: 
“Tt is the universal rule that, when such incompatibility 
exists, the acceptance of the latter office vacates the first. 
State v. Goff, 15 R. I. 505, 2 Am. St. Rep. 921, and au- 
thorities there cited. The authorities are in substantial 
agreement as to the rule of incompatibility, and Mechem 
states it as follows: ‘This incompatibility which shall 
operate to vacate the first office exists where the nature 
and duties of the two offices are such as to render it im- 
proper, from considerations of public policy, for one per- 
son to retain both.’ ” 
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_ _The situation presented in the case at bar is more than 

one of mere incompatibility. Here the persons who have 
been nominated as presidential electors, having, if elected, 
but a single duty to perform, viz., to vot. for the candi- 
dates nominated by the party by whose votes they were 
themselves nominated, openly declare that they will not 
perform that duty, but will vote for the candidates of 
another and distinctly antagonistic party. This would 
make performance of their duty impossible, and a judicial 
determination of the existence of a vacancy was, there- 
fore, unnecessary. The candidates had, by their own 
acts, vacated their places as republican presidential elec- 
tors. This action on their part ipso facto created six va- 
cancies on the republican ticket for electors. These va- 
ecancies the duly recognized republican state central 
committee had a right to fill, and its action in that be- 
half is binding, not only on the secretary of state, but 
on the court as well. 

In Prather v. Hart, 17 Neb. 598, we held: “Where it 
appears prima facie that acts or events have occurred 
subjecting an office to a judicial declaration of being 
vacant, the authority having the power to fill such vacancy, 
supposing the office to be vacant, may proceed, before 
procuring a judicial declaration of the vacancy, to ap- 
point or elect, according to the form of law, a person to 
fill it.” 

In Bell v. Templin, 26 Neb, 249, Judge MAXWELL said: 
“A tribunal to determine contested elections need not be, 
strictly speaking, a judicial body, the powers exercised 
being quasi political and administrative.” 

In Stute v. Drexel, 74 Neb. 776, 788, the following lan- 
guage by Mr. Chief Justice HOLCOMB is instructive: “By 
section 19 of the act the right of an elector to vote at a 
primary is made to depend upon his political affiliation 
with the party for whose candidates he desires to cast a 
ballot. It is therein provided that no person shall ‘be 
entitled to vote at such primary election until he shall 
have first stated to the judges of said primary election 
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what political party he affiliates with, and whese candi- 
dates he supported at the last election, and whose can- 
didates he intends to support at the next election.’ Pro- 
visions ave also made for challenging any person offering 
to vote at such primary election, and for his making oath 
to the truth of the statements above required as to party 
affiliation and his support of candidates of the party with 
whom he is offering to vote. It is difficult to perceive any 
valid objection to provisions of this character, when ap- 
plied to a primary election law. These laws replace 
party nominating conventions. The regulation of the 
membership of the party and of the right to participate 
in the nomination of its candidates, in this respect, is 
taken from the party and placed in the control of the 
legislature. The integrity of the party and the snecess of 
its principles and policies can be best maintained by the 
participation in its affairs of those only who are at heart 
in sympathy with the objects and ends to be attained by 
the organization, and Joyal to its tenets. An indiscrim- 
inate right to vote at a primary would tend, in many in- 
stances, to thwart the purposes of the organization and 
destroy the party. A hindrance to one, not a member of 
a party, from participating in the selection of the party’s 
delegates and candidates can in no proper sense be said 
to interfere with the free exercise of the elective fran- 
chise as guaranteed by the constitution. All that is re- 
quired is that the party offering to vote at the primary, 
in order to be entitled to vote with either of the parties 
engaged in nominating candidates thereat, shall have 
affiliated with such party, supported its candidates gen- 
erally at the last election, and intend to do so at the 
next. Open declaration of allegiance to party ig abso- 
lutely essential to the proper working of any primary 
law. ‘By his mere offer to vote for delegates to a con- 
vention of any party, the elector does, in effect, declare 
his intention to support the nominees of such convention, 
and the oath is provided for as a guaranty of the truth of . 
the declaration already made by such offer to vote.’ 
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Rebstock v. Superior Court, 146 Cal. 308, 316, 80 Pace. 
65.” 

When the republican state convention assembled in 
July, it was found to be antagonistic to the nominees of 
the national convention. Therefore a considerable mi- 
nority of the delegates withdrew, assembled in another 
room, organized as a convention, indorsed the nominees 
of the national convention, and selected a state central 
‘committee. A like committee was also selected by the 
first convention. The central committee of the second 
convention set actively to work for the nominees of the 
national convention, while the other committee devoted 
its energies exclusively to the republican state ticket. 
The republican national committee on September 18, by 
unanimous vote, resolved that the second convention 
noted “be and is hereby recognized by the national re- 
publican committee as the regular republican organiza- 
tion of the state of Nebraska;” and “that the republican 
state central committee, of which Hon. F. M. Currie is 
chairman, and appointed by the said republican state 
convention, be and is hereby recognized as the regular 
republican state central committee of the state of Ne- 
braska.” On September 11 the Taft committee, as we 
may term it, met and adopted a preamble and resolutions 
declaring that the six electors, Pease, Broatch, Flory, 
Thorne, Davis, and Johnson, had, since the holding of the 
primary, declared their intentions, respectively, if elected 
as presidential electors, to vote for the nominees of the 
progressive party for president and vice president, and 
had thereby repudiated their allegiance to the republican 
party, repudiated and revoked the certificate of their 
nomination filed with the secretary of state, repudiated 
their acceptance of said nomination, and had betrayed 
their trust as republican presidential electors; therefore 
it was resolved that their right to “remain candidates for 
presidential electors on the republican ticket has become 
forfeited, and is terminated and vacated.” At a later 
meeting, on September 24, the committee nominated C. 
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F, Reavis, George D. Smith, W. H. Kilpatrick, O. A. 
Abbott, Daniel B. Jenckes, and Vac Buresh as presi- 
dential electors in place of Pease, Broatch, Flory, Thorne, 
Davis, and Johnson. On October 9 they presented to re- 
spondent, secretary of state, a petition and certificate of 
nomination, in which it was recited that Pease and others 
had forfeited and vacated their right to appear upon the 
ballots at the November election as republican presidential 
electors; that by reason of the premises six vacancies 
existed in the list of republican presidential electors; 
that the committee had so declared, and had nominated 
Reavis and others to fill such vacancies; and demanded that 
their names be, by the secretary, printed on the ballots 
for the November election as republican presidential elec- 
tors. The preambles and resolutions of the two meet- 
ings of the committee were attached to and made a part 
of their petition and certificate. No written objections 
to the certificate of nominations to fill vacancies filed by 
the committee were filed with the secretary of state, in 
the manner and within the time required by section 118p, 
supra. The right, therefore, of the committee to act in 
the premises is not questioned. Their demand was re- 
fused by the secretary of state, whereupon relators 
applied to the district court for Lancaster county for a 
writ of mandamus to compel him to print the names of 
the persons so nominated by the committee upon the offi- 
cial ballot as republican presidential electors. On a 
hearing before the three judges of that court, a writ was 
awarded as prayed. We are now asked to reverse that 
judgment. 

At the time the electors were nominated at the April 
primary, there were but two parties which could hope to 
succeed in electing a presidential ticket at the November 
election. Since the holding of the primary and since the 
national conventions of these two parties, the progressive 
party has been organized, and is now competing with the 
republican and democratic parties for the election of its 
candidates for president and vice president, with the 
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hope, and possibility, of its succeeding in so doing. We 
have recognized that party in Morrissey v. Wait, ante, p. 
271. The progressive party therefore now has the same 
legal status before the voters of this state as either of the 
other two parties. Any voter who desires to cast his 
vote for Mr. Roosevelt for president and for the other 
nominees of the progressive party may do so by making a 
cross in the party circle of that party in precincts where 
the voting machine is not used, and by a single manipu- 
lation of the lever of the voting machine where such ma- 
chines are used. A voter who desires to vote for the can- 
didates of the democratic party may register his vote in 
the same manner. But, if the decision of the respondent 
be sustained, no yoter can so vote for the candidates upon 
the republican ticket. By far the greater number of vot- 
ers do not know the various candidates for electors, but 
they do know for whom they want to vote for president 
and vice president. They have been in the habit in the 
past of voting a straight ticket, and particularly so for 
presidential electors. It is rare indeed that a voter 
“scratches” that part of his ticket. He votes for entire 
strangers about whom he has never read, or made in- 
quiry, because of the fact that they stand for the candi- 
dates whose election he desires. To deprive the voters 
who desire to vote a straight republican ticket of the 
opportunity of doing so, and at the same time afferd such 
opportunity to the voters of the other parties named, 
would be repugnant to every sense of honor, and would 
be in defiance of the just rule that important privileges 
and partisan advantages cannot be conferred upon one 
class and denied to another class by hampering it with 
unfair and unnecessary burdens and restrictions. 

The right of every voter, by a single cross or by one 
manipulation of the lever of a voting machine, to vote a 
straight ticket for the candidates of his party is guar- 
anteed by sections 125r and 140, supra, Any attempt, by 
deception or otherwise, to deprive him of that right is a 
violation of both the letter and spirit of our laws. If 
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such an attempt is made, it is the right of the governing 
body or committee of his party to appeal to the courts, if 
necessary, to protect him; and, when it is made to appear 
that such an attempt is intended, it is the duty of the 
court to prevent it. To permit the names of the six elec- 
tors, who will not vote for the candidates of the republi- 
ean party for president and vice president, but will vote 
for the candidates of another and different party, to be 
printed upon the official ballot as republican electors 
would be a gross deception, and would, without the pos- 
sibility of a doubt, cause thousands of voters in this state 
to cast their votes for president and vice president for 
candidates other than their choice, and other than the 
candidates for whom it is their desire to vote. We can- 
not permit this to be done. 
The judgment of the district court is therefore 


AFFIRMED. 


PATRICK J. TIERNEY, APPBLLEB, V. EDWIN EVANS, SHURIFF, 
ET AL., APPELLANTS, 


Frren Novemper 1, 1912. No. 16,823. 


1. Judgment: Revivor. Revivor of a dormant judgment under our 
statute has no other effect than to reinstate the judgment and au- 
thorize execution to collect the same. 


: Partips. One not a party to the original judgment 
who fails to appear upon service of the conditional order of re- 
vivor igs not made a party to the judgment by the final order 
reviving the same. 


3. Execution: INJunctioN. One who was nota party to the.proceed- 
ings in which judgment is entered may enjoin the levy of an 
execution upon his property to collect such judgment. 


APPEAL from the district court for Boone county: 
JAMES N. Patt, Jupen. Affirmed. 


France & France and H. C. Vail, for appellants. 
F. J. Mack and C. E. Spear, contra, 
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SEDGWICK, J. 


In December, 1883, the St. Paul Harvester Works re- 
covered a judgment in the county court of Boone county 
against Patrick Tierney. In August, 1909, the St. Paul 
Harvester Works filed in that court a motion and affi- 
davit for a revivor of the judgment. A conditional order 
of revivor was made by the court, which was served upon 
this plaintiff. The sheriff's return upon the order shows 
that he served it personally upon “the within named Pat 
Tierney.” This plaintiff made no appearance in the pro- 
ceedings. Upon this return an order of revivor was made 
by the county court. Execution was then issned upon 
the judgment, and, the sheriff being about to levy upon 
the property of this plaintiff, this action was brought in 
the district court for Boone county against the sheriff 
and the county judge to restrain them from enforcing the 
judgment against this plaintiff. A temporary injunction 
was allowed, and upon the trial the injunction was made 
perpetual, and the defendants have appealed. 

The plaintiff upon the trial testified that at the time 
of the entering of the judgment he was not of legal age, 
and was residing in the state of Missouri; that two or 
three years afterwards he removed to Madison county, 
in this state, where he resided for 19 years, and then re- 
moved to Boone county, where he had resided about 4 
years at the time the conditional order of revivor was 
served upon him; that he never had any transactions 
whatever with the St. Paul Harvester Works, and was ~ 
never sued by them, and that no summons had ever been 
served wpon him at their suit. In this testimony he was 
‘supported by several witnesses, from which it appears 
that this plaintiff was not the party against whom the 
judgment of the St. Paul Harvester Works was rendered. 
The defendants offered no evidence upon this question, 
and rested their case upon the proposition that this plain- 
tiff was bound by the order of revivor, and was estopped 
to deny that the judgment was against him. This posi- 
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tion of the defendants is wholly untenable. A judgment 
against one who has not been served with process and 
has made no appearance is not merely voidable; it is 
absolutely void. As said in MeNinney v. Frankfort & 
State Line Co., 140 Ind. 95, it “is a mere nullity.” The 
evidence clearly shows that the judgment against Patrick 
Tierney was not a judgment against this plaintiff, Patrick 
J. Tierney. This plaintiff was never sued nor served, and 
as against him the judgment is a nullity. The proceeding 
in this state to revive a dormant judgment is not a new 
action, but is a continuation of the old. It takes the place 
of the old common law writ of scire facias for that pur- 
pose. This was early determined in this state in Maton 
v. Hasty, 6 Neb. 419, where the authorities are cited and 
the matter fully considered. In that case it was sought 
to make the order of revivor determine certain rights of 
the parties. The'effect of a judgment of revivor is stated 
in the first paragraph of the syllabus: “A judgment of 
revival is merely a continuation of the original action, 
and continues the vitality of the original judgment with 
all its incidents from the time of its rendition.” This 
conclusion was cited and approved by this court in Bank- 
ers Life Ins. Co, v. Robbins, 59 Neb. 170. In this latter 
case the court said: “It is not the commencement of a 
civil action, but the continuation of an action previously 
commenced. The object in view is not to obtain a judg. 
ment, but to obtain permission of the court to execute a 
judgment already in existence.” 

Other interesting and important questions are pre- 
sented in the brief, but are not necessary to this decision. 
There never having been any judgment against this plain- 
tiff, and the order of revivor having no other effect than 
to renew the former judgment, there was no authority to 
levy the execution on the property of this plaintiff, and 
the judgment of the district court is 

AFFIRMED. 
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STATE, EX REL. AMY M. MURPHY BT AL., RBLATORS, V. GUY 
T, GRAVES, JUDGE, RESPONDENT. 


Fi.ep NovEMBER 1,1912. No. 17,587. 


1. Mandamus: Vacarion oF INJUNCTION, This court has jurisdiction 
by mandamus to compel a judge of the district court to vacate 
an order of injunction, if the district court was entirely with- 
out jurisdiction to make such order. 


2. District Courts: Powrr To ENJoIN JUSTICE’S JUDGMENT: QUZRE. 
Whether the district court has jurisdiction in an action brought 
solely for that purpose to enjoin the enforcement of a judgment 
of a justice of the peace in forcible entry and detainer on the 
ground that the justice had no jurisdiction because titte to real 
estate was drawn in question ig doubted, but not determined, the 
case being disposed of upon other grounds. 


3. Injunction: ENJomntna JUDGMENT OF ForctsLe ENTRY AND DETAINER. 
The district court has jurisdiction of an action to enforce the 
specific performance of a contract for the sale of real estate, and 
jn such action may enjoin the prosecution of an action of forcible 
entry and detaimer involving the same premises and pending 
upon appeal from justice court, and may enjoin the enforcement 
of the judgment of the justice while such appeal is pending. 


ORIGINAL application for a writ of mandamus to com- 
pel respondent to vacate an injunction. Dismissed. 


Harry L. Keefe and Hiram Chase, for relators. 
Curtis L. Day and Brome, Ellick & Brome, contra. 


SEDGWICK, J. 


The plaintiffs applied to this court in its original juris- 
diction for a writ of mandamus to require the defendant 
to vacate an order of injunction which he had issued as 
judge of the district court for Thurston county. The re- 
lators Amy M. Murphy, Gertrude Murphy and Alice 
Murphy were the owners of the land in dispute, and the 
relators Leisenberg and Litchie claimed an interest in the 
land under a lease. The Murphys contracted to sell the 
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land to one Harry D. Hancock, who made a substantial 
payment upon the contract of purchase and assumed the 
mortgage upon the land, agreeing by the contract to pay 
the balance of the purchase money when the abstract was 
furnished showing title. In the meantime creditors of 
the Murphys attached the land, and litigation arising 
upon this attachment appears to have prevented the com- 
pletion of their contract with Hancock. Afterwards the 
Murphys made a contract of lease with these other rela- 
tors, whereby they agreed to lease the land for the term 
of three years. Hancock claims the right of possession of 
the land under his contract, and made a contract with 
one Burcham, whereby he leased the land to Burcham. 
Burcham obtained possession of the land through an as- 
signment of an old lease which was about to expire, and 
the relators Leisenberg and Litchie, claiming the right of 
possession under their lease with the Murphys, began an 
action of forcible entry and detainer against Burcham, 
Hancock and others in justice court, and obtained a judg- 
ment of restitution therein. The defendants in that ac- 
tion took an appeal to the district court, but the plain- 
tiffs gave bond under the statute and demanded a writ of 
restitution to put them in possession, notwithstanding the 
appeal. Harry D. Hancock then began an action in the 
district court for a specific performance of his contract, 
making the Murphys defendants, and also these relators 
Leisenherg and Litchie and other parties claiming to be 
interested. In that action the injunction complained of 
was issued restraining the Murphys and Leisenberg and 
Litchie from proceeding further with their action of for- 
cible entry and detainer, and from obtaining possession 
under their judgment therein. It appears from the re- 
turn to the alternative writ of mandamus that since the 
writ was issued the Murphys have completed their con- 
tract with Hancock and have executed to him a deed of 
the land in controversy. They have filed herein a dis- 
mtissal of this action so far as they are concerned. The 
relators Leisenberg and Litchie insist that they are en- 
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titled to a peremptory writ requiring the respondent as 
judge of the district court to vacate the order of injunc- 
tion so far as it interferes with their obtaining possession 
of the premises under their judgment in forcible entry 
and detainer. 

If the district court was entirely without jurisdiction 
to grant the injunction now complained of, these relators” 
are entitled to the relief demanded. State v. Graves, 66 
Neb, 17. 

Two reasons are urged in the briefs for refusing this 
writ: 

First. It is said that the record shows that in the ac- 
tion of forcible entry and detainer the title to real estate 
was drawn in question, and that therefore the justice of 
the peace had no jurisdiction and the judginent of resti- 
tution should for that reason be enjoined. The case of 
Cobbey v. Wright, 34 Neb. 771, is relied upon to support 
this contention. In that case a judgment had been en- 
tered against the plaintiff as garnishee, and he brought 
the action to restrain its enforcement. It appeared that 
the plaintiff had never been served as garnishee, and had 
no notice of the proceedings in which judgment was ren- 
dered against him. The court, therefore, which entered 
the judgment had no jurisdiction over the party against 
whom the judgment was rendered. In this case the jus- 
tice court had jurisdiction over all the parties interested. 
Tt also had jurisdiction to determine the right of possession 
of the real estate. If the justice found from the evidence 
before him that the right of possession depended upon the 
title to the rea] estate, either legal or equitable, the law 
required him to enter judgment for the defendant. When 
the question was presented to him as to whether the right 
of possession would depend upon the title to real estate, 
he must determine that question from the evidence as he 
determined other questions of fact. If he determined that 
auestion incorrectly, it could be remedied by appeal. It 
is therefore by no means clear that, if the sole purpose of. 
the injunction was to prevent the justice from making an 
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incorrect finding of fact and enforcing the judgment based 
upon such incorrect finding, ihe district court would have 
jurisdiction to grant such a writ. The determination of 
this case, however, does not depend upon the solving of 
that questicn. 

Second. The petition in the injunction suit and the 
facts admitted in this record establish that the controversy 
between the parties was whether Mr. Hancock was en- 
titled to a specific performance of his contract for the 
purchase of the land, and that the right of possession and 
the action of forcible entry and detainer in which that 
right of possession was in controversy were ancillary to 
and dependent upon the contract of purchase. There can 
be no doubt that Mr. ITancock was entitled to bring the 
action in the district court to enforce the specific perform- 
ance of his contract, and, when that action was brought in 
a court of equity with general and complete jurisdiction, 
it would be the duty of that court to determine all an- 
cillavy matters affecting the result of that action or neces- 
sarily involved in it. If the action in equity resulted in 
determining that the plaintiff was entitled to a deed of 
the land which would carry the right of possession with 
it, it would be the duty of the court in determining the 
plaintiff’s right in the land itself to also determine and 
enforce his right of possession. The district court was 
therefore not without jurisdiction to take full possession 
of all matters pertaining thereto. 

It follows that the relators are not entitled to the per- 
emptory writ, and the action is 

DISMISSED. 


VoL. 92] SEPTEMBER TERM, 1912. 337 


State v. Wells. 


STATH, BX REL. GEORGE C. CURYRA, APPELLANT, Vv. HARRY 
E. WELLS, COUNTY CLERK, APPELLEE. 


Firrep NoveMBER 1, 1912. No. 17,824. 


1. Elections: Nominations. The legislature of this state in provid- 
ing for the “closed primary” has adopted the policy of allowing 
each political party to select its own candidates. 


Any one who has the statutory qualifications to 
fill an office may be a candidate for election to that office. If 
he affiliates with a political party he may become the candidate 
of that party,.or he may become a candidate independently of all 
parties. 


3. 


Under our primary law no political party can be 
compelled to present as its candidate at a general election one 
who does not affiliate with the party so presenting him as a can- 
didate. : 


: Frotine Vacancies. If a political party at its pri- 
mary makes no nomination of a candidate for election to an 
office, a vacancy has occurred, within the meaning of the statute, 
and the proper party committee may fill that vacancy, 


APPFAL from the district court for Lancaster county: 
P. JAMES CosGRAVE, JuDGR. Reversed with directions. 


A. 8. Tibbets and Sterling F. Mutz, for appellant. 


J. B. Strode, G. EH. Hager and Whedon & Peterson, 
contra. 


SEDGEWICK, J. 


At the primary election held in April, 1912, Carl O. 
Johnson was a candidate on the regular republican ticket 
for nomination as a candidate of that party at the en- 
suing general election for the office of county commis- 
sioner of Lancaster county. He made the necessary fil- 
ings, declaring under oath that he affiliated with the re- 
publican party, and procured his name to be printed upon 
the regular republican ballot as the candidate of that 

25 
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party. There was no candidate named on the printed 
ballot of the democratic primary for nomination to that 
office as a candidate of the democratic party. There was 
“a blank space left upon the ballot of the democratic party 
for entering the name of a candidate of that party for 
nomination to that office. Mr. Jolnson’s name was writ; 
ten in 62 of the democratic ballots as the candidate of 
that party. He did not accept the nomination as the can- 
didate of the democratic party, nor file any statement 
that he affiliated with that party. There is nothing in 
the record to show that there is any affiliation between 
the republican, and democratic parties for the ensuing 
election. The proper committee of the democratic party, 
considering that a vacancy had occurred upon the ticket 
Jf that party, duly certified the nomination of the relator 
as the candidate of the democratic party. The respond- 
ent, who is county clerk of Lancaster county, refused to 
enter the name of the relator upon the official ballot for 
the ensuing election as the candidate of the democratic 
party for the office of county commissioner, and the re- 
lator brought this action of mandamus in the district court 
for Lancaster county to compel the respondent to place 
his name upon the official ballot as such candidate. The 
district court found in favor of the respondent and re- 
fused to issue a peremptory writ, and the relator has ap- 
pealed to this court. 

Our statute providing for primary elections recognizes 
the existence of organized political parties, and their 
right in general to regulate and control their own organ- 
izations for the purposes for which they are created. It 
imposes upon them certain restrictions as to the method 
of presenting their candidates to the voters at the general 
election. In the construction of the various statutes in- 
volved, we must consider both the right of the voter and 
_ the right of the candidate. Every voter has a right to 
be a candidate for a public office if he possesses the quali- 
fication which the law requires. If he possesses the quali- 
fications required to fill the office, can he be the candidate 
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of more than one political party, and, if so, how and under 
what conditions? The statute provides when and how one 
may be a candidate of two or more political parties. If 
he cannot fill the requirement so as to be the candidate of 
any political party, he may still be a candidate at the 
general election by petition. The right of the voter to 
vote at the general election for whom he pleases cannot 
be limited. Whether the legislature can limit the voter 
in selecting a candidate for the various parties may be a 
debatable question. The important question here is as 
to the power of the legislature to protect the various 
political parties in their right to present candidates at the 
general election who affiliate with the party that presents 
them. And, if the legislature has such power, has it in- 
tended to require as a qualification of the candidate of a 
political party that he shall be in affiliation with that 
party? After trial of both methods the legislature has 
adopted what is called the closed primary. This contem- 
plates that each political party shall have the right to 
select its own candidates, and shall have such protection 
as the law can afford in exercising that right. To this 
end it was necessary, and no doubt within the power of 
the legislature, to prescribe certain qualifications. 

Tt is not necessary, in order to preserve the rights of 
the voter at the general election, that the name of a can- 
didate should appear on the ballot more than once, nor is 
it necessary that he should be described on the ballot at 
the general election as a member of more than one politi- 
cal party; and the legislature, to carry out the idea of a 
closed primary, may well provide that the average voter 
shall not be deceived by a statement on the ballot at the 
general election that a candidate belongs to or affiliates 
with two antagonistic political parties, when those par- 
ties have not affiliated, and the candidate has declared 
under oath that he affiliates with one of them, and has 
refused and neglected to state that he affiliates with the 
other. In every instance in which the statute, as it now 
is, mentions the qualifications of a candidate of a political 
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party at the primary election, it prescribes affiliation with 
the party for which he proposes to be a candidate as a 
necessary qualification. All provisions of the open pri- 
mary law which recognize the right to become a candidate 
of a political party without that qualification were re- 
pealed when the closed primary was provided for. Voters 
must declare their party affiliation when they register, 
and also when they vote at the primaries, and if their 
right to vote is challenged they must then declare their 
party affiliation. If they nominate candidates to be voted 
for at the primary election, they must declare that they 
affiliate with the party whose candidate they seek to 
noninate, and the law requires that a record be kept of 
the party affiliations of the voters. Ann. St. 1911, secs. 
5855, 5866, 5878-5881. In all the cases provided in the 
statute, the candidate for nomination at the primaries 
‘must declare his party affiliation. The right to be a can- 
didate at the general election and to have a place upon 
the printed ballot for that purpose is provided for. He 
may be such candidate independently of all parties; or, 
if he affiliates with any political party, he may have his 
name upon the ballot at the general election as the candi- 
date of that party. If two or more political parties are 
affiliated for any general election, he may, of course, affili- 
ate with both or all of them and become their candidate 
accordingly. But no political party can be compelled to 
put forward as its candidate one who does not affiliate 
with it. The voter at the general election may vote for 
whom he pleases, but may not be deceived by false labels. 
It surely is within the power of the legislature to prevent 
such deception, and we think it as clearly appears that it 
has intended to do so. It is not necessary to determine in 
this case whether a blank space should be left upon the 
primary ballot for inserting the name of the voter’s choice 
as the candidate of his party. Upon this point the court 
is not entirely agreed. We are determining the qualifica- 
tions for nominating as the candidate of a political party, 
and not the right to be a candidate for election to the 
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office. We conclude that one of the necessary qualifica- 
tions for a candidate of a political party is affiliation with 
that party. If two political parties have affiliated for the 
general election, one may affiliate with both and be the 
candidate of both. 

Tt is said that no vacancy had occurred upon the demo- 
cratic ballot, and therefore the cominittee of that party 
was without power to appoint the relator. The statute 
provides: “Vacancies occurring upon any party ticket 
after the holding of any primary shall be filled by a ma- 
jority vote of the party committce of the city, district, 
_ county or state, as the case may be, and a certificate of 
such nomination shall be filed as required by section 5776 
of Cobbey’s Annotated Statutes 1903.” Ann. St. 1911, 
sec. 5888, 

The statute of South Dakota provided that, “if for any 
reason after a nomination as a party candidate for * * * 
state office has been made, a vacancy shall occur,” and the 
supreme court of that state in construing the statute gave 
great force to the words “after a nomination as a party 
candidate has been made.” It was thought that the use 
of these words made clear “that the main purpose of the 
legislature in enacting the primary law was to take the 
making of all nominations out of the hands of conventions 
and political central cominittees, and to require that the 
people themselves, by their direct votes, should name party 
nominees; and that the only vacancies contemplated by 
the legislature, to be filled by conventions or central com- 
wittees, are such as may occur after the pcople themselves 
have made nominations, and vacancies therein have oc- 
curred by death, resignation, or otherwise.” Stewart v. 
Polley, 137 N. W. (S. Dak.) 565. It would seem that this 
construction of their statute is reasonable, as it is difficult 
to see what other purpose the legislature could have in 
inserting the words “after a nomination as a party can- 
didate has been made.” These words do not appear in 
vur statute, and we must give the ordinary meaning to 
the word “occur.” Webster’s New International Dictionary 
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defines this word as follows: “To meet one’s eye; to be 
found or met with; to present itself; to appear; to hap- 
pen; to take place; as, if opportunity occurs; do not let 
it occur again.” This seems to be plainly the sense in 
which the legislature used it in our statute. A vacancy 
on the ballot presented itself and appeared, and it was the 
province of the proper committee to fill such vacancy. If 
the only candidate voted for had died on primary day 
before the votes were cast, it will be couceded that a va- 
cancy would occur. If after the primary there is a va- 
cancy, it has “occurred,” within the meaning of thie 
statute. 

The democratic committee requested Mr. Johnson to 
withdraw from the ticket. This, it is urged, estops the 
relator to dispute his qualifications to be the candidate 
of the party. In the letter asking Mr. Johnson to with- 
draw, it was stated that he was not nominated, and could 
not be the candidate of the democratic party. This letter 
must be taken rather as a demand that he withdraw his 
pretentions to the position than as an admission that be 
was duly nominated or was entitled to remain on the 
ballot of that party. It cannot be relied upon as an es- 
toppel, even against the committee, much less against 
this relator. 

For the reasons stated, the judgment of the district 
court is reversed and the cause remanded, with instruc- 
tions to issue a peremptory writ as prayed. 


REVERSED. 
Rose, J., dissenting. 


As stated in the opinion of the majority, this is an 
application for a peremptory writ of mandamus to compel 
the county clerk of Lancaster county to place upon the 
official ballots for the election to be held November 5, 1912, 
the name of relator as the democratic candidate for county 
conunissioner from the first district. After the primary 
election held April 12, 1912, the democratic county central 
committee selected relator as the democratic candidate for 
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the office named. He traces to that source his right to 
the relief demanded. He was not nominated at the primary. 
As a candidate for the same office the republicans regularly 
nominated at the primary Carl O. Johnson, who afterward 
necepted the republican nomination and made oath that he 
affiliated with the republican party. Among the reasons 
given by the county clerk for refusing to insert relator’s 
name on tle official ballots for the November election are 
the following:, At the primary election in the first com- 
missioner district the official ballots prepared for demo- 
cratic electors did not contain the name of a democratic 
candidate for county commissioner. On the official, 
printed, democratic, primary ballots, however, a blank 
space had been left with a view to permitting each demo- 
crat to express his choice by writing in the blank the 
name of his preferred candidate. In the spaces thus ap- 
pearing on the democratic ballots Carl O. Johnson received 
62 votes, being a majority of those cast by democrats for 
the nomination of a candidate for county commissioner. 
The returns were duly canvassed and the canvassing 
board certified to the county clerk that Johnson was the 
democratic nominee. He has not declined the nomination. 
No objections thereto were ever filed in the county clerk’s 
office. Johnson is therefore entitled to a place on the 
official ballots for the November election as the nominee 
of the democratic. party. The trial court sustained the 
county clerk’s defense as thus ontlined and denied the 
writ. Relator appeals. In my view of the law the ruling 
of the district court is right. 

Relator argued that there is no authority to nominate 
candidates by writing names in blank spaces on the pri- 
mary ballots and that therefore Johnson is not the demo- 
eratic nominee. The primary law does not forbjd the 
making of nominations in that manner. While it does not 
in the body of the act itself contain in direct terms author- 
ity to vote in blank spaces, it provides: “The official 
primary ballot shall be printed substantially as is required 
by law for official ballots used at November elections,” 
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with an exception not material here. Comp. St. 1911, ch. 
26, sec. 117i, The general election law to which reference 
is thus made provides: “Nothing in this act contained 
shall prevent any voter from writing on his ballot the name 
of any person for whom he desires to vote, for any office, 
and such vote shall be counted as if printed on the ballot, 
and marked by the voter.” Comp. St. 1911, ch. 26, sec. 
139. That part of the general election law relating to the 
preparation of the ballots for the November election 
further declares: “In each division, and beneath all 
candidates placed there by nomination or petition, a blank 
space shall be provided, into which electors may write the 
name of any person for whom they wish to vote, and whose 
name is not printed upon the ballot.” Comp. St. 1911, 
ch. 26, sec. 140. 

The general election law requires instructions to voters 
as follows: “If you wish to vote for any person whose 
name is not printed on the ballot, write his name in full 
in the blank space on the ballot under the proper office 
vou wish him to hold, and make a cross in the square oppo- 
site the written name.” Comp. St. 1911, ch. 26, sec. 159, 
subd. 4. 

The effect of the statutory references to these provisions 
of the general election law is to insert them in the primary 
law in so far as they are applicable thereto. Shull v. 
Barton, 58 Neb, 741; State v. Junkin, 87 Neb. 801. In 
preparing the ballots for the first commissioner district, 
the county clerk followed the foregoing provisions of . 
statute. A ballot with a blank space for county commis- 
sioner was available to each democratic elector. Under a 
liberal construction of the primary law and of the con. 
stitutional provisions relating to elections as construed in 
State v. Junkin, 85 Neb. 1, the primary ballots prepared 
hy the county clerk and the ballots cast by democrats in 
favor of Johnson were lawful. Exercising the right to 
participate at the primary in nominating a candidate to 
he voted for at the November election, 62 members of the 
dlemocratic party voted for him. No other person received 
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so many votes. There is no statute prohibiting those who 
affiliate with one party from. nominating the candidate of 
another party. By voting for their choice in doing so they 
are not disfranchised at a primary election. 

Relator further argued that there was a vacancy because 
Johnson failed to comply with statutory provisions re- 
quiring a candidate to accept a nomination under oath, 
to pay the filing fee, to declare his party affiliation and to 
make a statement that he would qualify and serve if 
elected. In this connection it is insisted that the vacancy 
was properly filled by the nomination of relator and that 
his name should be printed on the ballots for the November 
election. Those statutory provisions evidently apply to a 
candidate seeking a nomination by the political party with 
which he affiliates. Johnson, as a candidate of the re- 
publicans, complied with the provisions of statute. His 
nomination by the democratic party was voluntary. He 
did not decline it. As a republican candidate he paid his 
fee, declared his party affiliation, accepted the nomination 
and said he would qualify and serve if elected. That he 
should be required to repeat these acts in relation to a 
rival party and declare an affiliation having no existence, 
under penalty of defeating the democratic nomination law- 
fully made, was certainly not the intention of the legisla- 
ture. The statutes should not be so construed. In this 
view of the law there was no vacancy when the democratic 
county central committee selected relator as a candidate 
for county commissioner instead of Johnson who had been 
regularly nominated at the primary by the votes of the 
democratic electors. In my judgment the effect of direct- 
ing the county clerk to print relator’s name on the official 
ballot is to defeat part of the action of the democratic 
primary which was held by democrats alone without inter- 
ference from republicans, to create an artificial vacancy 
in the first commissioner district and to permit a political 
committee to set aside the regular action of the voters 
themselves. 
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Gust FREERURG Vv. STATE OF NEBRASKA, 
Frvep Novemseer 1,1912. No. 17,529. 


1. Drunkards: Instruction. The instruction set out in the opinion is 
held to be an erroneous definition of drunkenness and a state 
of intoxication. 


2, Witnesses: PHYSICIANS: PRIVILEGED CoMMUNIcATIONS. The doctor 
who was called to testify as a witness on behalf of the state, and 
who dressed the wounds of the defendant, was incompetent to 
testify to the defendant’s condition, over the objection of the 
defendant that he was disqualified by reason of section 333 of 
the code. 


Error to the district court for Phelps county: Harry 
S. DuNGAN, JupGEn. Reversed. 


James I, Rhea, for plaintiff in error. 
A. J. Shafer, contra. 


HAMER, J. 


The plaintiff in error, Gust Freeburg, hereafter desig- 
nated as the defendant, was complained against in the 
police court of the city of Holdrege, July 5, 1911, and was 
charged with the violation of an alleged ordinance in that 
city on July 4,1911. The plaintiff charged that the said 
Gust Freeburg, “on or about the 4th day of July, A. D. 
1911, in the county last named (Phelps), and within the 
corporate limits of the city of Holdrege, then and there 
being, did then and there unlawfully become drunk, and 
‘was then and there found in a state of intoxication and 
drunkenness, contrary to section 44 of ordinance 45, of the 
Compiled and Revised Ordinances of the city of Holdrege.”’ 
The defendant was found guilty in the police court, and 
“sentenced to pay a fine of $10 and costs. He appealed to 
the district court, and was there convicted and sentenced 
to pay a fine of $1 and costs. He brings the case here 
for review. 
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Upon that point there seems to be a conflict of evidence, 
but there is no conflict toucbing the fact that the defendant 
was going home with a Mr. Levine, and the city marshal 
started to arrest him, and the defendant and Levine begged 
‘him not to make the arrest. The city marshal struck the 
defendant over the head with his revolver, but claims in 
justification that the defendant and Levine objected to the 
arrest and finally resisted. At the time this happened 
they were near Levine’s tailor shop, and Levine said he 
wanted to go in his shop to get his coat, and then they 
would go home together. Freeburg and Levine denied 
making any resistance to the arrest, and it does not ap- 
pear Freeburg was in any way offensive in his conduct. 

Dr. S. F. Sanders was called by the county attorney, 
and testified as a witness on behalf of the state, and over 
the objection of counsel for the defendant. He testified 
that he was a practicing physician in the city of Holdrege, 

-and that on the afternoon or evening of July 4, 1911, he 
was called upon to dress certain wounds from which the 
defendant was suffering; that he found the defendant at 
the tailor shop of Mr. Levine, and had him removed to his 
(Sanders’) office, which was near by, and where he 
treated him for the injuries which he had received. He 
gave as a reason for believing that the defendant was 
intoxicated that hig breath smelled of beer, and immedi- 
ately after his wounds were dressed the defendant said, “I 
guess it is all right.” The defendant had also said some- 
thing else which the witness testified he was unable to 
remember. The fact that Sanders was a doctor, and that 
he had been called to attend the defendant, and testified 
to his opinion concerning the condition of the accused as 
to intoxication, would give his testimony great weight 
with the jury, because of the confidential relation which he 
sustained to the defendant, and because as a doctor his 
knowledge would be supposed to be superior to that of 
other men, 

Section 333 of the code of civil procedure provides: 
“No practicing attorney, counselor, physician, surgeon, 
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minister of the gospel, or priest of any denomination shall 
be allowed, in giving testimony, to disclose any confidential 
communication, properly intrusted to him in his profes- 
sional capacity, and necessary and proper to enable him to 
discharge the functions of his office according to the usual 
course of practice or discipline.” 

The foregoing section would seem to justify the exclusion 
of the testimony of Dr. Sanders. We think that his testi- 
mony was clearly prejudicial. Bryant v. Modern Wood- 
men of America, 86 Neb. 372; Sovereign Camp, W. O. W., 
v. Grandon, 64 Neb. 39; Smart v. Kansas City, 208 Mo. 
162; Gartside v. Connecticut Mutual Life Ins, Co., 76 Mo. 
446, 43 Am. Rep. 765; Masonic Mutual Benefit Ass’ v. 
Beck, 77 Ind. 203; Heuston v. Simpson, 115 Ind. 62; 
Grattan v. Metropolitan Life Ins. Co., 92 N. Y. 274. 

In the last named case the doctor was asked, “What 
opinion did you form, based on the general sight of the 
man, before you made an examination, or before you had 
any conversation with him?” The court held that the 
question was properly excluded as privileged within the 
statute. In the opinion it is said: “We have distinctly 
held in such a case that the communication to the physi- 
cian’s sense of sight is within the statute, and as much so 
as if it had been oral and reached his ear.” 

The Missouri statute declares a physician or surgeon 
incompetent to testify “concerning any information which 
he may have acquired, * * * and which information was 
necessary to enable him to prescribe for such patient as a 
physician, or do any act for him as a surgeon.” Rey. St. 
Mo. 1899, sec. 4659. The Missouri supreme court on page 
183 of the opinion in Smart v. Kansas City, supra, said: 
“The meaning of this section is not veiled in doubt. It 
disqualifies the physician and surgeou from testifying to 
any infurmation acquired by them while attending their 
patients in a professional capacity. The wisdom of such 
a law is addressed to the legislative branch of the govern- 
ment, and not to the judiciary; the latter has to deal with 
its meaning, and not the policy of the statute. That policy 
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is not only well grounded in this state, but is firmly rooted 
in the jurisprudence of a majority of the states and terri- 
tories of the Union.” 

Counsel complain of the ninth instruction. It reads: 
“The court instructs you, gentlemen of the jury, that 
where a person is under the influence of intoxicating liquor 
to such an extent that it affects him mentally or physically, 
and that such effect resulting from the use of intoxicating 
liquor is visible to one observing such person, then as a 
matter of law said person would be in a drunken or intoxi- 
cated condition, and it is for you to determine from the 
evidence whether the defendant in this case was in a 
drnnken or intoxicated condition at the time of his arrest, 
bearing in mind that the burden of proof is upon the state 
to establish such fact of drunkenness or intoxication of the 
defendant by the evidence beyond a reasonable doubt.” 

Tn our opinion this instruction is clearly erroneous and 
prejudicial. It makes the mere fact that the effect result- 
ing from the use of intoxicating liquor is visible sufficient 
evidence that the person is drunk. To illustrate: The 
‘action of the person is excluded from the consideration of 
the jury. The condition of the person is also by this in- 
struction excluded from the consideration of the jury. 
The only thing submitted to the jury is whether the effect 
“is visible.” 

_ In Standard Life € Accident Ins, Co. v. Jones, 94 Ala. 
434, 10 So. 580, the question of what constitutes intoxica- 
tion is discussed, and the court say: “To be under the 
influence of whiskey is not necessarily to be intoxicated. 
One may well be said to be under the influence of strong 
drink when he is to any extent affected by it—when he 
feels it; and this condition may result from potations so 
small as not to impair any mental or physical faculty, and 
when the passions are not visibly excited, nor the judgment 
or any physical function impaired. This is very far short 
of ‘intoxication, which is the synonym of ‘inebriety,’ 
‘drunkenness, implying or evidenced by undue or 
abnormal excitation of the passions or feelings, or the im- 
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pairment of the capacity to think and act correctly and 
efficiently.” “The word ‘intoxicated’ is synonymous with 
‘drunk,’ and in the Standard Dictionary ‘drunk’ is defined 
as under the influence of intoxicating liquor to such an 
extent as to have lost the normal control of one’s bodily 
and mental faculties, and commonly to evince a disposition 
to violence, quarrelsomeness and bestiality.” 4 Words and 
Phrases, 3734. “The word ‘intoxication’ means an ab- 
normal mental or physical condition due to the influence 
of alcoholic liquors, a visible excitation of the passions, 
and impairment of the judgment, or a derangement or im- 
pairment of physical functions or energies. This implies 
a condition which would not result from the reasonable, 
ordinary, and moderate use of the most intoxicating 
liquors.” 4 Words and Phrases, 3735. Wadsworth v. 
Dunnam 98 Ala. 610, 138 So. 597. “Intoxication” is a 
word merely synonymous with “inebriety” or “inebria- 
tion,” and is expressive of that state or condition which 
inevitably follows from taking into the body by swallowing 
or drinking excessive quantities of intoxicating liquors. 
Commonwealth v. Whitney, 65 Mass. 477. The instruc- 
tion set out was erroneous and prejudicial. 
The judgment of the district court is 


REVERSED. 


SANDWICH MANUFACTURING COMPANY ET AL., APPELLANTS, 
vy. Henrich B, HUCKFEUDT, APPELLEE. 


Firep NoveMpBer 13,1912. No. 16,782. 


Judgment: Revivor: PLea or PAYMENT: Evmence. Proceedings to 
revive a dormant judgment. A transcript of the judgment was 
filed in the office of the clerk of the district court November 3, 
1884. December 28, 1884, defendant conveyed certain land to 
plaintiff by deed containing the usual covenants of warranty, and 
upon which the judgment was a lien. Plaintiff paid the judg- 
ment August 6, 1885, when it was assigned to his agent, who 
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subsequently assigned to him. No effort was made to collect, per- 
petuate, or revive the judgment until 1907. Upon an application 
to revive the judgment, defendant pleaded payment, and testi- 
fied that at the time of the sale of the real estate $1,000 of the 
purchase price of the land was withheld by plaintiff, with de- 
fendant’s consent, with which to pay the judgment liens. There 
was a general finding in favor of defendant by the trial court. 
The sum of $1,000 was more than sufficient to cancel the judg- 
ment liens. The judgment docket contains no record of the sat- 
isfaction of the judgment. Held, That, if such sum was retained 
by plaintiff for that purpose, it would be a complete defense to his 
action to revive, without reference to whether the money was 
applied by him to the payment or not, which was a question of 
fact to be decided by the trial court. The finding being in favor 
of defendant on conflicting evidence, but which 1s sufficient to sup- 
port the conclusion reached, will not be disturbed. 


APPEAL from the district court for Adams county: 
Harry S. DUNGAN, JUDGE. Affirmed. 


John C. Stevens and J. A. Gardiner, for appellants. 
W. F. Button and John Snider, contra. 


Resss, C. J. ‘ 


On the 27th day of October, 1884, the Sandwich Manu- 
facturing Company recovered a judgment against appellee, 
Huckfeldt, for the sum of $102.20 and costs of suit taxed 
at $4.90. <A transcript was filed in the office of the clerk 
of the district court on the 3d day of November, 1884. An 
assignment of the judgment to R. S. Langley was made 
August 6, 1886, and on the 6th day of November, 1886, 
Langley assigned the same to William Gardiner, who on 
the 12th day of March, 1910, assigned to J. A. Gardiner, 
who was substituted as appellant herein January 19, 1911. 
No execution was issned upon the judgment, nor was any 
other effort made to collect it until the 2d day of October, 
1907, when, the judgment being dormant, a proceeding 
was instituted in the district court for its revival in the 
name of William Gardiner as the owner thereof. In the 
course of time, and on the 11th day of May, 1908, an an- 
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swer was filed, in which the sufficiency of the petition, or 
application, was denied and called in question. The ren- 
dition of the judgment, the filing of the transcript, the 
absence of issuance of execution, and the dormancy of 
the judgment were admitted. All other allegations were 
denied. It was alleged that after said judgment was ren- 
dered, but before the institution of the revivor proceced- 
ings, defendant satisfied and discharged the judgment by 
payment in full. It was further alleged that the judgment 
was presumed to have been paid “on account of the lapse 
of time.” <A reply denying the payment was filed. A 
number of dilatory notions and stipulations were filed, 
but none of which need be noticed at this time. 

It is said, and so appears, that on the 29th day of De- 
cember, 1884, defendant sold and conveyed certain land 
in Adams county to Willian Gardiner, executing to him 
a warranty deed, subject to a mortgage of $1,800, but 
otherwise containing full covenants of warranty. The 
transcript of the judgment being then on file, it was prob- 
ably a lien on the land. On the 8th day of June, 1885, 
the judgment plaintiff wrote Mr. Gardiner calling his 
attention to the fact and expressing a purpose to hold the 
land liable for its payment. He then paid off the judg- 
ment, and it was assigned to his agent by Ballinger & 
Cherry, who executed the assignment as attorneys for 
Sandwich Manufacturing Company. The agent after- 
ward assigned to William Gardiner. Prior to the trial, 
some question having arisen as to the authority of the 
attorneys to assign the judgment, a paper denominated 
“Disclaimer and Confirmation of Assignment” was, by 
leave of court, filed by the Sandwich Manufacturing Com- 
pany, in which, among other recitals, the assignment of 
the judgment “by Ballinger & Cherry, its attorneys,” was 
approved and confirmed. This paper was in the nature of 
an intervention. It was subsequently stricken from the 
files over the exception of plaintiff, and of which he now 
complains. As the only matter of importance contained 
in the paper was the approval of the assignment by Bal- 
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linger & Cherry, and as the authority to make the assign- 
ment would be subject to proof upon the trial by com- 
petent evidence, we are unable to see where the court 
erred in the action complained of. But, even were the 
ruling erroneous, it could work no prejudice, as the ques- 
tion of authority or subsequent ratification was not thereby 
foreclosed. The cause was tried to the court, the result 
being a general finding in favor of the defendant and a 
dismissal of the proceedings. Plaintiffs appeal. 

A number of questions are presented in the briefs and 
were argued at the bar, which, in the view we take of the 
case, it is not necessary to decide. The answer pleads pay- 
ment, and defendant testified that at the time of the closing 
of the sale of the real estate, in the state of Illinois, the 
sum of $1,000 was deducted from the purchase price of the 
land by plaintiff Gardiner, and was to be, and he supposed 
was, sent to the clerk of the district court for the purpose 
of satisfying any judgments which might be a lien or 
cloud upon the title, and that he afterward drew out of 
the clerk’s hands the overplus. As touching one view of 
the case, we are deprived of the testimony of the former 
clerk, as he is shown to be deceased. The judgments were 
not satisfied upon the record, nor is there any entry show- 
ing the receipt of the $1,000 by the then clerk. But there 
is another view of the case, which was probably adopted 
by the district court. This effort to revive the judgment 
was, in reality, instituted by and on behalf of William 
Gardiner, the person who purchased the land from de- 
fendant. If defendant paid or allowed plaintiff the $1,000, 
as testified to, for the purpose of paying the judgment, it 
could make no legal difference whether plaintiff remitted 
the money to the clerk or not, for that, as between them, 
would so far work a cancelation of the judgment as to 
prevent its revivor at the suit of plaintiff. It is true that 
the evidence as to that transaction is conflicting, and this 
is not surprising when we remember that it occurred in 
1884, and this proceeding was instituted in 1907, and 
the trial was had in January, 1910. While a fairly rea- 

26 
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sonable excuse is given for the failure to take any steps 
to perpetuate the life of the judgment by the issuance of 
execution, or to revive it for the 23 intervening years, yet 
that fact, coupled with the positive testiinony of defend- 
ant, and the presumption of payinent, probably satisfied 
the mind of the trial court that the money was so paid or 
withheld, and upon that issue the decision was made; and 
we do not feel justified, in view of the evidence and all 
the circumstances, in reversing such finding. 
The judgment of the district court is therefore 


AFFIRMED. 
Fawcett, J., not sitting. 


Lerron, J., concurring in result only. 


T am unable to take the same view as to the evidence as 
is taken in the majority opinion, but concur in the result 
for other reasons. 


WILLIAM E. WALLACH, APPELLEE, V. A. W. Cox ET AL, 
APPELLANTS. 


Frrep NovEMBER 13,1912. No. 17,068. 


1. Replevin: JupemeNT FOR DEFENDANT: RETURN OF Property. Where, 
in an action of replevin, the property in dispute is delivered to the 
plaintiff upon the execution of a proper bond, and the trial re- 
sults in a judgment in favor of the defendant for a return of the 
property to him, it is the duty of the plaintiff to return the 
possession of the replevied property to the defendant within a 
reasonable time in substantially the same condition as when 
‘taken, without deterioration in value. 


DaMacEs. In case the replevied property 
is not redelivered or tendered back within a reasonable time, and, 
when tendered, is greatly diminished in value by use while in 
the possession of plaintiff, the defendant may refuse to accept or 
receive the property, and bring suit on the replevin bond. The 
measure of damages will be the value of the replevied property 
as found and adjudged in the replevin action, plus the costs 
therein, with interest. 
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APPEAL from the district court for Webster county: 
Harry 8. DUNGAN, JunGE. Affirmed on condition. 


Bernard MeNeny and E. U. Overman, for appellants. 
L. H, Blackledge, contra. 
REESE, C. J. 


This action was instituted in the district court for 
Webster county. It is alleged in the petition that on the 
17th day of July, 1909, the Clark Implement Company, a 
corporation, commenced an action in that court against 
the plaintiff to recover the possession of certain specific 
personal property, which is shown to be a threshing 
machine and traction engine; that an order of delivery 
was issued, the property of the value of $2,000 taken, 
when a replevin bond in the sum of $4,000 was duly 
executed by the plaintiff in the action; that upon the trial 
of said cause such proceedings were had as resulted in a 
finding in favor of the plaintiff in this action, assessing 
his damages at the sum of $404.50; that the right of prop- 
erty and of possession were in this plaintiff, which was of 
the value of $2,000; that judgment was rendered in favor 
of this plaintiff for the said sum of $404.50, with costs 
taxed at $121.60, and for a return of the property, or, in 
lieu of such return, the value thereof, to wit, $2,000; that 
“defendant has not returned nor offered to return said 
property in the same, or substantially the saine, condition 
in which it was taken, and no part of said judgment has 
been paid;” that “an execution was issued * * * on said 
judgment in favor of this plaintiff, which was returned 
wholly unsatisfied.” The action is founded on the replevin 
bond to recover the sum of $2,526.10, being the value of 
the property, damages, interest, and the costs of the former 
suit. 

The defendants Cox and Boyd answered, admitting the 
averments of the petition as to the prior suit and the judg- 
ment rendered therein, bnt allege that, after the termina- 
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tion of said action, the property involved in the suit was 
all returned to plaintiff, and in better condition than when 
taken under the writ of replevin. All unadmitted allega- 
tions are denied. Defendant the Clark Implement Com- 
pany filed its separate answer, but which is substantially 
the same as that filed by Cox and Boyd. The replies are 
general denials. The cause was tried to a jury; the result 
being a verdict and judgment in favor of plaintiff for the 
sum of $2,686.33. A motion for a new trial having been 
made, overruled, and judgement entered, defendants appeal. 

Some objection is made to the above quoted part of the 
petition, and it is contended that the use of the word 
“substantially” so militates against the other averments 
as to render them ineffectual as an allegation that the 
property had not been returned. As we view the case, the 
objection is not of much importance, as there is no conten- 
tion that the property was not returned. While it is 
admitted by plaintiff that the property was returned, it is” 
insisted that it was not returned in the saine condition as 
when taken from him under the writ, and that he refused 
to accept it. The theory upon which the case was tried 
by plaintiff was that the property was not returned within 
a reasonable time, and, when it was returned, it was in so 
badly damaged a condition as to relieve plaintiff from the 
duty of accepting it, and gave him the option of rejecting it 
and suing upon the bond for the valne as found and 
adjudged on the trial of the replevin suit. It is contended 
by defendants that plaintiff has no option, bnt must receive 
the property, and could then sue for the difference in its 
value between what it was when taken and at the time of 
the return. To the extent of submitting to the jury the 
question of the condition of the property when returned, 
the court adopted plaintiff's view of the law. If the court 
was right in this, the language of the petition to which 
objection is made becomes unimportant. 

The trial of the replevin case was had in November. 
1909, the final judgment being rendered on the Ist day of 
December of that year. The action was commenced in , 
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July, 1909, the replevin bond bearing date the 19th, at 
which time the property was delivered to defendants. De- 
fendants returned the property to plaintiff on or about the 
25th of February, 1910, and, when examined by plaintiff 
and others called by him for that purpose, he gave to de- 
fendants a notice in writing that he would not accept it. 
This notice is dated the 26th of February, 1910, and refers 
to the tender of return having been made the day before. 
While there is a sharp conflict in the evidence as to the 
condition of both the separator aud engine at the time the 
return was lendered to plaintiff, as compared with their 
condition when taken under the order of replevin, there 
is sufficient to sustain the finding of the jury that both 
were very materially injured by wear and breakage, and 
that their value was reduced probably one-half by reason 
of their impaired condition. So far as is shown by the 
record, they had been in the possession of defendants from 
the 19th day of July, 1909, until the 25th day of February, 
1910, and there seems to be no doubt that they had been 
put to use during the threshing season while in defend- 
ants’ possession. 

It is fundamental that, where a judgment in an action 
of replevin is against the plaintiff, it is his duty to return 
the property to the defendant within a reasonable time in 
substantially as good condition as when taken, and this 

- would satisfy the judgment in so far as the return had 
been ordered if the property was accepted by the defend- 
ant, but it would not cancel the money judgment for 
damages, nor would it deprive the defendant of his action 
for depreciation of the value of the property while out of 
his possession. While this is all true, yet the duty of 
returning the property within a reasonable time and in 
substantially an unimpaired condition should be per- 
formed, and it does not lie with the plaintiff in the action, 
after long delay, to return property badly damaged by use 
or otherwise, compel the defendant to accept it, and then 
litigate the question of damages in another action. Our 
statute does not provide that the property shall be returned 
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in the same condition as when taken, as in some states, 
but the holding is practically uniform that such a statute 
is not necessary, as we have in effect held. Some of the 
authorities sustaining these views we here cite, but with- 
out quoting from any: Hickhoff v. Nikenbary, 52 Neb. 
332; Berry v. Moeffuer, 56 Me. 170; Parker v. Simonds, 
‘S Met. (Mass.) 205; Capital Lumbering Co. v. Learned, 36 
Or. 544; Childs v. Wilkinson, 15 Tex. Civ. App. 687; Fair 
v. Citizens Stute Bank, 69 Kan. 353; Douglass v. Douglass, 
21 Wall. (U.S.) 98; Pittsburgh Nat. Bank of Commerce v. 
JTall, 107 Pa. St. 583; 34 Cye. 1551, 1552; Cobbey, Re- 
plevin (2d ed.) sec. 1182; Wells, Replevin (2d ed.) sec. 
422; Shinn, Replevin, sec. 679. In some of the cases cited, 
and in the citations from Wells and Shinn, it is said that 
the party returning may do so, even if the property is de- 
preciated in value, and leave the one to whom the return 
is made to his action on the bond for the deficiency, but 
we apprelend that in order to secure this right, if it may 
be so secured, the return must be had within a reasonable 
time, which would be soon after the judgment. In this 
case the offered return could scarcely be said to be within 
a reasonable time. 

Where the property is not returned, the plaintiff's 
measure of damages is its value when taken under the writ, 
with legal interest thereon from the date of the wrong- 
ful taking by the plaintiff in replevin, but, in that event, 
the successful defendant must be content with a recovery 
of the value at the time it was taken from him, with legal 
interest to the time of the trial, and he can have nothing 
further in the way of damages. 

In Romberg v. Hughes, 18 Neb. 579, it is said, the late 
Judge MAXWELL writing the opinion of the court: “It is 
only in cases where a return of the property is had that 
the party to whom the property is returned is entitled to 
damages for the detention. The rule allowing the value 
of the use is peculiar to replevin, and grows out of the 
fact that the party to whom the property is awarded seeks 
to recover the property itself, and not its value. In such 
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case, when the property is returned, the party to whom 
the return is made is entitled to the damages awarded for 
the detention. If, however, a verdict is rendered for the 
value of the property, the action in that regard being one 
for damages only, the measure of damages is the value of 
the property as proved, together with lawful interest there- 
on from the date of the unlawful taking.” See, also, Ault- 
man, Miller & Co. v. Stichler, 21 Neb. 72. 

Since the jury in the replevin suit found the value of the 
property in dispute to be $2,000, and upon which the judg: 
ment was rendered, and the same was not appealed from, 
that must be the limit of plaintiff's recovery, with legal 
interest from the time the property was taken under the 
writ. 

The judgment of the district court will therefore be re- 
versed and the cause remanded, unless the plaintiff within 
60 days from the rendition of the order hereby made remits 
from the judgment the sum of $404.50 as of the date of the 
judgment in this case. If such remittitur is filed, the 
judgment of the district court for the sum of $2,121.60, 
with interest at 7 per cent. on $2,000 from the 19th day of 
July, 1909, will be affirmed, but at the costs of the appellee. 
The effect of the affirmance of the judgment in this case, as 
modified, will be a satisfaction of the judgment of Decem- 
ber 2, 1909. 

AFFIRMED. 


SEDGWICK, J., dissenting. 


This plaintiff refused to receive a return of the prop- 
erty replevied. That refusal is the cause of this lawsuit. 
Was he justified in law in so refusing? That is the ques- 
tion to he answered in the opinion. 

1. I think the opinion construes the statute incorrectly, 
as hereinafter stated; but, even as the law is stated in 
the opinion, the petition and the evidence both failed to 
make a case for the plaintiff, because they did not allege 
or prove that there is any other or different damage to the 
property than that which the jury allowed in their ver-. 
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dict in the replevin action. The allegations of the peti- 
tion in this regard are only: (a) That in the replevin 
action “judgment was rendered for the defendant in the 
sum of $404.50 damages.” (0) That the property was not 
returned “in the same, or substantially the same, condi- 
tion in which it was taken.” This clearly dves not state 
a cause of action; that is, it does not state any reason for 
refusing a return of the property. The allegations clearly 
amount to saying that, because of damages which the jury 
in the replevin action allowed, the property was not in the 
same, or substantially the same, condition in which it was 
taken. This is as plain as though the petition had al- 
leged that the defendant recovered $404.50 damages, and 
therefore his property was not in the same condition as 
when it was taken. The evidence is substantially the 
same as the petition, and therefore there is no occasion 
for any liberal construction of the petition. The evidence 
and the rulings of the trial court show plainly that the 
court tried the case upon the incorrect theory that this 
plaintiff would be justified in refusing to receive a return 
of the property if he could show that the property was 
not in the same condition when it was returned as it was 
when it was replevied, without regard to the fact that 
he had been allowed $404.50 because of the change in the 
condition of the property. 

2. Section 191 of the code provides that when the prop- 
erty replevied has been delivered to the plaintiff, and 
the jury finds for the defendant, “they shall assess such 
damages as they think right and proper for the defend- 
ant.” Similar words, as to the damages to be allowed, are 
also found in section 190 of the code. Section 191¢ of the 
code, which was enacted in 1873, uses somewhat different 
phraseology, but there is no reasun for supposing that the 
legislature intended thereby to change the law in regard 
to the measure of damages. If the property replevicd 
is delivered to the plaintiff and the plaintiff has damaged 
“the property in any way while so in his possession, there 
seems to be no doubt that the defendant may upon the 
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trial of the replevin action recover such damages. If the 
plaintiff has a judgment against him for a return of the 
property, he must pay the damages which the jury has 
awarded against him for injuries to the property while 
in his possession. If he fails to return the property at 
once, and retains it, and the property is damaged in his 
pessession while he retains it after the judgment in re- 
plevin, a different question is presented, which is not 
involved in this case. In this case the plaintiff retained 
the property from the time it was replevied in July until 
the trial in the following December, and upon the trial 
the jury assessed damages against him in the sum of 
$404.50. It is stated in the verdict that this is for the 
use of the property while in the possession of the defend- 
ant. The defendant in replevin, who is now the plaintiff 
in this action, is allowed to recover these damages, and 
also the value of the property as it was, after it had been 
so damaged, and this appears to be wholly upon the ground 
that the plaintiff in the replevin action returned the prop- 
erty in a damaged condition; so it appears that the prop- 
erty has been damaged; that the jury has fixed the amount 
of the damages; the plaintiff in replevin is compelled to pay 
it, and was required, and, of course, was allowed, to return 
the property as it was, after the damages were incurred 
which he is required to pay. The opinion says that, “while 
it is admitted by plaintiff that the property was returned, 
it is insisted that it was not returned in the same condi- 
tion as when taken from him under the writ,” but, if the 
property is damaged while the replevin action is pending 
and he recovers those damages in the replevin action, he 
cannot refuse to receive the property because of those 
damages. The opinion cites numerous authorities, some 
of which have no relation to the law point discussed in the 
opinion, and others are said in the opinion itself to hold 
a contrary doctrine. It fails to cite T’cel v. Miles, 51 Neb. 
542, and other decisions of this court which are flatly over- 
ruled by this opinion. 

3. Again, it is said in the opinion that the petition al- 
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leged: “Defendant has not returned nor offered to re- 
turn said property in the same, or substantially the same, 
condition in which it was taken.” The allegation is sub- 
ject to criticism for duplicity. It is neither a direct al- 
legation that the property was not returned, nor is it a 
direct allegation that when returned it was not in the 
same condition as when it was taken; and, if it could be 
construed as an allegation that it was not in the same 
condition as when taken, that allegation would be wholly 
immaterial, since it ig conceded by everybody, and so 
found by the jury in the replevin action, that after it 
was taken it was damaged in the sum of $404.50, and that 
the plaintiff in the replevin action must pay that amount 
to the defendant therein and return the property as it 
was at the time of the trial in the replevin action. In the 
view of the law stated (I think incorrectly) in the opinion, 
it should be shown at least that the property was damaged 
more than the amount which the plaintiff in that action 
was required to pay him on account of the damage, and 
should show that that damage was not included in the 
verdict of the jury in the replevin action. 

4. It is said in the opinion that “the offered return 
could scarcely be said to be within a reasonable time.” 
There is no allegation in the petition that the return was 
unreasonably delayed, and there is no attempt in the evi- 
dence to sustain the action upon that ground. It is not 
mentioned in the brief. The judgment was entered in 
December, and the property was returned in the following 
February, less than two months. The defendant in this 
action testified that the roads were bad at that season of 
the year, and that it was returned as soon as the roads 
were passable. The plaintiff also testified that the prop- 
erty was returned as soon as the roads were good, and 
never at any time made any objection on account of the 
delay. 

I think the judgment of the district court should be 
reversed. ; 
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MOLTON W. FENSIGN, APPELLEE, V. CITIZENS INTERURBAN 
RAILWAY COMPANY, APPELLANT; LAuRA T. FUNK ET 
AL., APPELLEES. 


Firep NovEMBER 13,1912. No. 16,829. 


1. Vendor and Purchaser: Notice. <A purchaser of a tract of land 
situated near a projected and surveyed line of street railway and 
boulevard is not thereby charged with notice that by a subse- 
quent change of such projected route a part of his purchase may 
be taken for such public improvement. 


nw 


. Eminent Domain: Remepres. If by a subsequent change of loca- 
tion a part of his land is so taken, and he, without objection, 
acquiesces in such appropriation, he will not be permitted to 
regain possession by an action in ejectment, but under proper 
pleadings in such a suit may recover the value of his land so 
taken. 


3. Contracts: Rescission. Where a suburban landowner, in considera- 
tion of the location, construction and dedication of an interurban 
railway and boulevard across his premises, enters into a written 
contract to convey to the street railway company a part of his 
land for right of way purposes, and thereafter seeks to rescind 
his contract on the ground of fraud or mistake, he must act 
promptly and make known his intention to rescind upon his dis- 
covery of the facts. 


4. Specific Performance: Contract For RieHt oF Way. If, with full 
knowledge of ali of the facts upon which he relies for a rescission 
of his contract, he remains silent and acquiesces in the construc- 
tion of the improvement and the dedication of the boulevard to 
the public use, a court of equity may require him to specifically 
perform his contract. 


APPEAL, from the district court for Lancaster county: 
LINCOLN Frost, Jupen. Affirmed as to appellee Ensign 
and reversed with directions as to appellees Funk. 


#. J, Hainer, for appellant. 


Shepherd & Ripley, Greene & Greene and George A. 
-!dams, contra, 
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BARNES, J. 


This action was brought by Milton W. Ensign as a suit 
in ejectment to recover the possession of a strip of land 
which is covered by a boulevard and the right of way of, 
che defendant, the Citizens Interurban Railway Company. 
The defendant by its answer alleged, in substance, that on 
or about the ist day of March, 1908, one Laura T. Funk, 
then the owner of the land in question, described as lots 
48 and 52 in the northeast quarter of section 6, township 
9, range 7, being desirous of obtaining a boulevard 150 
feet in width and a line of street railway from the ¢oracy 
- of Twenty-sixth and South streets in the city of Lincoln 
to the village of College View, over and across her said 
premises, made an agreement with the defendant company 
for such boulevard to be constructed and dedicated as a 
public highway, and agreed to convey to tlie said company 
or its assigns by good and sufficient special warranty deed, 
from said lots 48 and 52, 74 acres, including the right of 
way for its interurban railway track and boulevard; that 
the defendant company, in good faith, relied upon her 
agreement, and, in pursuance of the terms and conditions 
thereof, did proceed to obtain the right of way for the 
boulevard, and caused preliniinary surveys to be made of 
said line or route across her land and the lands of others, 
and thereafter proceeded diligently with the locating, lay- 
ing out, establishing, building and constructing said Ine, 
and thereby performed its part of the agreement; that 
plaintiff Ensign had full notice and knowledge of the con- 
tract .between Mrs. Funk and the company, and was in- 
duced to purchase the premises in question by reason 
thereof; that the contract with Mrs. Funk rested in parol 
nntil about May 1, when the same was reduced to writing 
and duly executed. The defendant company prayed that 
Laura T. Funk and Ancil ©. Funk, her husband, be re- 
quired by the decree of the court to convey to the company 
the premises described in the agreement above mentioned ; 
that any right, title or claim of the plaintiff Ensign in and 
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to any part of the public road, boulevard or strip of land 
150 feet in width be declared to be subject, Junior and in- 
ferior to the rights of the defendant and the public. 
After the defendant company filed its answer, Laura T. 
Funk and her husband, Ancil L. Funk, were made parties 
defendant, each of whom filed separate cross-answers. In 
the answer of Laura T. Funk it was alleged, in substance, 
that the agreement set forth in the answer and cross- 
petition of the defendant company was procured from her 
by fraud and misrepresentation in this: That some 
months prior to May 1, 1908, she agreed, under certain 
conditions, to dedicate to the public and the defendant 
company the right of way for a boulevard and electric car 
line 150 feet wide, running in an easterly and westerly 
direction through the south half of the west 10 acres of lot 
52 to the village of College View, Nebraska; that all the 
negetiations with reference to the agreement were con- 
ducted on her part by Ancil L. Funk, who in that par- 
ticular matter acted as her agent; that she was ignorant 
of all matterg and facts connected with the transaction, 
save only that she signed or authorized said Ancil IP. 
Funk to sign the particular agreement referred to at his 
request; that on or about May 1, 1908, the defendant com- 
pany, at a time when Ancil L. Funk was away from home, 
and when it was impossible for her to communicate with 
him, came to her at her home in the city of Lincoln with 
a document, probably the original contract attached to 
the cross-petition of defendant company, and falsely and 
fraudulently represented to her that said contract was, to 
all intents and purposes, identical with the contract there- 
tofore made between her and the defendant company; - 
that it referred to exactly the same land described in said 
contract; that it provided for the conveyance of said land 
to the same party described therein, and that the only 
difference between it and the original agreement was in 
matter of form; that the representations so made to her 
were false and untrue; that the contract was not, to all 
intents and purposes, identical with the agreement there- 
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tofore made; that it referred to different land entirely 
from that described in the former agreement, and pro- 
vided for the conveyance to a different party from that 
described therein, and differed from the contract in all 
material respects in substance and intent; that, relying 
upon said representations, she executed and delivered said 
last named contract to the defendant company. 

The reply of plaintiff, Ensign, was in the nature of a 
denial, and concluded with a prayer that the court de- 
termine the amount of damages he had sustained, in case 
it was found that he was entitled to recover. The defend- 
ant company replied to the answer and cross-bill of Laura 
T. Funk by a general denial. There was a trial to the 
court without the intervention of a jury, and a finding for 
plaintiff Ensign, and a judgment in his favor against the 
defendant company for $350. The court also found that 
the contract executed between the company and the 
Funks was obtained by fraud or mistake, and denied any 
relief to the defendant company. From that judgment 
the railway company has brought the case to this court on 
appeal. 

From the foregoing it appears that the issues to be de- 
termined between the plaintiff, Ensign, and the defendant 
railway company are: First. Did the plaintiff, at the 
time of the purchase of his tract of land from the Funks, 
have notice of such circumstances as to put him on his 
guard, and call for an inquiry with respect as to where 
the company had a right to permanently locate its line 
upon and across the premises in question? Second. If 
he did not have such notice, and purchased his land in 
good faith, what is the reasonable value of the land taken 
by the company, and which he seeks in this action to re- 
cover? The issues between the defendant railway com- 
pany and Laura T. Funk are: First. Was the contract 
sued upon obtained from her by fraud and misrepresenta- 
tion? Second. Can Laura T. Funk rescind the contract 
executed between her and the defendant railway company 
on account of fraud or mistake, without having given 
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prompt notice of her intention to rescind it upon the dis- 
covery of the facts in relation thereto? Third. Can Laura 
T. Funk rescind the contract on account of fraud or mis- 
take, after having full notice of the facts, and permitting 
tle defendant company to expend large sums of money in 
locating, building, constructing, equipping and putting in 
operation the railway and boulevard in question? 

In considering the questions at issue between the plain- 
tiff, Ensign, and the defendant railway company, it ap- 
pears that when Ensign purchased his tract of land from 
Mrs. Funk in April, 1908, there had been a preliminary 
survey of the proposed line of street railway and boule- 
vard; that its location, as evidenced by the stakes then 
upon tle ground, indicated that no part of the Ensign 
purchase would be taken for either the railway or boule- 
vard. It appears that he obtained his deed from the 
Funks on April 20, 1908, and immediately filed it for 
record in the office of the register of deeds; that while he 
was absent from the state some time in the latter part of 
August, 1908, the line was changed; that the construc- 
tion proceeded on such new line, and when completed there 
was taken from Ensign’s tract, without his consent, about 
thliree-tenths of an acre thereof. We are of opinion that 
he was not required by anything contained in this record 
to presume or expect that when the road was constructed 
any part of his land would be taken for that purpose. 
Therefore, the finding of the district court upon that point 
should be sustained. 

’ We are also of opinion that under al] the circumstances, 

as shown by the record, Ensign should not be permitted 
to oust the defendant company from its possession of that 
part of his land actually taken and occupied for the rail- 
way and the boulevard in question, but is entitled to re- 
cover the value of his land so taken. We also find suffi- 
cient evidence in the record to sustain the judgment of 
$350 awarded him by the trial court; and the decree ap- 
pealed from, so far as it relates to plaintiff, Ensign, is 
affirmed. 
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Upon the issues between the defendant railway com- 
pany and the cross-petitioners, Laura T. and Ancil TB. 
Funk, we find that the evidence shows, without serious 
dispute, that the Funks entered into a contract with the 
defendant railway company, which was afterwards re- 
duced to writing, and signed by both parties, as alleged 
in defendant’s answer and cross-petition, by which, in 
consideration of the construction and operation of an 
electric street railway and a boulevard from Twenty- 
sixth and Sonth streets in the city of Lincoln to Union 
College in the village of College View, they agreed to 
convey to the defendant railway company 74 acres of 
Jand, including a strip of 150 feet in width for the right 
of way of the street railway and boulevard out of lots 48 
and 52, situated in the northeast quarter of section 6, 
township 9, range 7, in Lancaster county, Nebraska; that 
the written contract was not obtained by fraud, misrep- 
resentation or mistake; that the claim that the written 
contract provided for a route different from the one de- 
scribed in the original agreement is without foundation; 
that the street railway and boulevard run through said 
tracts of land in an easterly and westerly direction, as 
described in their original contract; that the defendant 
railway has complied with and performed all of the con- 
ditions, stipulations and agreements contained in the 
written contract on its part; that the Funks have obtained 
the benefits expected therefrom, and at all times have had 
full knowledge of any and all changes of location, includ- 
ing the one finally adopted for the construction of the 
street railway and boulevard; that during the progress of 
such construction they demanded from the officers of the 
street railway company payment for the corn growing on 
the propcsed right of way, and in that behalf finally re- 
ceived therefer the sum of $100; that they made no claim 
of fraud, misrepresentation or mistake, and gave no no- 
tice to the railway company of any desire on their part to 
rescind their contract until long after the street railway 
was constructed and in operation, and the boulevard was 
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completed and dedicated to the public as a highway. It 
follows that, if the Funks were induced to sign the same 
through fraud or mistake, by their subsequent conduct 
they are now estopped to rescind it. 

In the case of Gallagher v, O’Neill, 78 Neb. 671, the 
following language found in Booth v. Ryan, 31 Wis. 45, 
was quoted with approval: “It is a principle which has 
been too long and too thoroughly established in our law 
to admit of any doubt or discussion, either as to the prin- 
- ciple itself or the reasons upon which it is founded, that 
a party claiming to rescind a contract on the ground of 
fraud must do so promptly upun discovery of the facts, 
and that if he delays, or takes any further steps in the 
execution of the contract, or does any act recognizing its 
validity, after discovery, he loses all right to this partic- 
ular form of relief.” 

In the case of Grymes v. Sanders, 93 U. S. 55, it was 
held: “Where a party desires to rescind, upon the ground 
of mistake or fraud, he must, upon discovery of the facts, 
at onee announce his purpose, and adhere to it.” The 
same doctrine was announced by this court in the case of 
American Building & Loan Ass’n v. Rainbolt, 48 Neb. 434. 

We therefore find that the defendants Laura T. Funk 
and Ancil L. Funk should be required to convey to the 
street railway company so much of lots 52 and 48, above 
described, as is now embraced in the strip of land 150 feet. 
wide, occupied by the street railway and boulevard over 
and across their said lots; and as to the remainder of the 
74 acres mentioned in their contract, if any there be, the 
description thereof is so indefinite that a court of equity 
will not require its specific performance, 

It follows that the decree of the district court, so far 
as it relates to the issues between the defendant railway 
company and Laura T. Funk and Ancil L. Funk, should 
be, and is, reversed, and the cause is remanded to the dis- 
trict court, with directions to render a decree in harmony 
with this opinion. 

JUDGMENT ACCORDINGLY, 
4 § 
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GaRwoop H. ATTWOOD, APPELLEE, V. GEORGE M. WARNER 
ET AL.; JENKINS Land & LIVE Stock COMPANY, INTER- 
VENER, APPRLLANT. 


Firep NoveMBER 13,1912. No. 16,851. 


1. Mortgages: Possession BY MontTeacrE: Lrapitiry ror RENT. Where 
a mortgagee, without an agreement therefor, takes possession of 
the mortgaged premises before confirmation of a valid judicial 
sale, he thereby becomes liable to the mortgagor or his grantees 
for the amount of rents and profits which he receives, or which 
the land would have produced if prudently managed while he re 
tains pcssession thereof. 


2. : CONVEYANCE BY MorTGAGOR: RIGHTS oF GRANTEE. A sale and 


conveyance by the mortgagor or owner of the equity of redemp- 
tion to a bona fide purchaser without any reseryation yests such 
purchaser with the right to the rents and profits, which he may 
have applied upon the mortgage debt. 


3. Appeal: REMAND FoR JUDGMENT. Where, upon consideration of the 
evidence, it is found that the trial court failed to credit the proper 
amounts of rents and profits upon the mortgage debt, the supreme 
court will determine such amount, and remand the cause to the 
district court, with directions to modify the decree accordingly. 


APPEAL from the district court for Dundyv county: 
Ronerr ©. Orr, JudcE. Affirmed in part and reversed in 
part. 


W. 8S. Morlan, Charles T. Jenkins and Charles A. Rob- 
bins, for appellant. 


Meeker & Hines and C. EH. Eldred, contra, 


BARNES, J. 


This action, when it was commenced in the district court 
for Dundy county, was a snit in chancery for the fore- 
closure of a mortzage upon 474 acres of land situated in 
that county and known as the Warner ranch. The mort- 
gage was executed by the Warners, who were the owners 
of the land, to the Western Farm Mortgage Trust Com- 
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pany, for the sum of $2,500. It was sold and assigned by 
that company to one Garwood H. Attwood, who was the 
plaintiff in the foreclosure suit, and in which the mort- 
gagors and others were the defendants. On the 9th day 
of April, 1894, the plaintiff obtained a decree of fore- 
closure as’ prayed. Thereafter there was a sale of the 
mortgaged premises, while there was on file a request for 
a stay, as provided by law. On an appeal by the Jenkins 
Land & Live Stock Company, which had become the owner 
of the equity of redemption, from an order of confirmation, 
the sale was set aside. Jenkins Land & Live Stock Co. v 
Attwood, 80 Neb. 806. Meanwhile Attwood, by his agent, 
went into possession of the premises, and collected the 
rents and profits thereof from the date of the decree to 
the 27th day of April, 1908, when the Jenkins Land & Live 
Stock Company filed its petition for intervention in the 
original fereclosure suit, praying for an accounting of the 
rents and profits, and an application thereof to the satis- 
faction of the decree of foreclosure. To this petition 
Attwood filed an answer, and upon a trial of the issues 
joined the district court found that at the time of the trial 
there was due Attwood, on his original mortgage decree, 
the sum of $6,474.12; that the rents and profits, while he 
had been in possession of the premises as mortgagee, 
amounted to the sum of $2,474, which should be applied in 
part satisfaction of the mortgage debt; that the balance 
due on the decree of foreclosure, after deducting the rents 
and. profits, was $3,999.12, and from a judgment rendered 
upon such findings the Jenkins Land & Live Stock Com: 
pany has prosecuted this appeal. 

1. It is contended by the appellant that the district 
court erred in his finding as to the amount of rents and 
profits which should have been credited on the foreclosure 
decree, and he insists that Attwood should be charged with 
such an amount of rent as the land ought to or would 
have produced, if prudently managed; while, on the other 
hand, Attwood contends that he is only liable for the 
amount of rent actually obtained by him while he was in 
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possession of the premises. This court is cominitted to 
the rule for which the appellant contends. In White v. 
Atlas Lumber Co., 49 Neb. 82, it was held that a mortgagee 
in possession is liable for the net rents and profits which 
he has received or which he might have received by the 
exercise of reasonable care. This rule was followed in 
Hatch v. Falconer, 67 Neb. 249, and is supported by 
Huston v. Stringham, 21 Ta. 36. It appears that this rule 
was adopted by the trial court, and his conclusion on this 
point should be affirmed. 

2. It appears that one Alma E. Jewett, who was the 
owner of the equity of redemption, together with her 
husband, conveyed the land in question to the appellant, 
the Jenkins Land & Live Stock Company, by quitclaim 
deed, which contains the following provision: “By these 
presents do, for themselves, their heirs, executors, and 
administrators, remise, release, and forever quitclaim unto 
the said party of the second part, and to its heirs and 
assigns forever, all their right, title, interest, estate, claim 
and demand, both at law and in equity, of, in, and to 
all the southwest quarter (describing the mortgaged 
premises), together with all and singular the heredita- 
ments and appurtenances thereunto belonging. To have 
and to hold the above described premises unto the said 
Jenkins Land & Live Stock Company, its heirs and assigns, 
so that neither we, the said Alma E. Jewett and Ed. 
Jewett, nor any person in our name and belialf, shall or 
will hereafter claim or demand any right or title to said 
premises or any part thereof, but they and every of them 
shall by these presents be excluded and forever barred.” 
That afterwards Attwood, through the intervention of one 
Wilhelm, obtained from the Jewetts a purported assign- 
ment of the rents and profits in question; and it is argued 
that, by reason of that fact, the appellant is not entitled 
to have them applied on the foreclosure decree. We are 
of opinion, however, that by the quitclaim deed above men- 
tioned the appellant obtained the right to the rents and 
profits, and that thereafter, when the Jewetts attempted 
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to assign them to Attwood, they had no interest therein. 
Such was the finding of the district court upon that ques- 
tion, and it should be affirmed, ' 

3. It follows that the only question which remains for 
our determination is the one relating to the value of the 
rents and profits to be applied upon the mortgage debt. 
Upon this question the evidence is widely conflicting. 
Some testimony was produced by the appellant tending to 
show that the reasonable rental value of the premises was 
from $300 to $500 a year. But this, in view of the existing 
conditions, is in our judgment quite excessive. On the 
other hand, some evidence was introduced by the appellee 
fixing the rental value at from $75 to $125 a year. As we 
view the evidence, this is much less than the true rental 
value; and, after carefully considering all of the testimony, 
we find that by reasonably prudent management the ranch 
of 474 acres, covered by the mortgage, could have been 
rented for $200 a year for the 11 years of Attwood’s pos- 
session. This, with interest properly computed, amounts 
to $2,872, which should have been applied in part satisfac- 
tion of the amount due Attwood on the foreclosure decree, 
and upon this question the judgment of the district court 
is reversed, but in all other things the decree appealed 
from is affirmed. The cause is therefore remanded to the 
district court for Dundy county, with directions to enter a 
decree in conformity with this opinion. 


JUDGMENT ACCORDINGLY. 


Lonzo D. WHITFORD, GUARDIAN, APPELLANT, V. HENRY 
KINZEL ET AL., APPELLEES, 


Firep NovEMBER 13,1912. No. 16,574. 


1. Homestead: ABANDONMENT: INcoMPETENCY. One whose mental 
faculties are so impaired that she is incapable of forming a clear 
{intention to abandon her homestead will not be held to have done 
so merely because she departed therefrom and remained away 
for a short time, and until placed in an insane asylum. 
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2. t BURDEN OF Proor. All presumptions are in favor of 
the preservation of the homestead, and, when it is sought to show 
its abandonment, the burden of proof rests upon the person who 
attacks the homestead interest. 

3. Wat Constitutes. A wife owned 80 acres of land, upon 


which was the dwelling-house and 15 acres of cultivated land. 
Her husband owned the adjoining 80 acres, on which 45 acres 
were under cultivation. The farm was operated as a whole and 
rented as a whole. Held, No rights of creditors being involved, 
that the whole 160 acres constituted the family homestead. 


4. Descent and Distribution. Where a person owning real estate dies, 
leaving a wife surviving, it descends, subject to his debts and the 
rights of homestead, one-half to the wife if there be no child, nor 
the issue of any deceased child or children, surviving, and, if the 
deceased leave relatives of his blood, the residue descends in the 
same manner and to the same persons as provided for the descent 
of real estate of deceased persons leaving no husband or wife 
surviving. Comp. St. 1907, ch. 28, sec. 1. 


5. Homestead: Rexts Anp Prorits. A wife is not, by virtue of the 
marriage relation alone, entitled to recover the rents and profits 
of a portion of the family homestead owned by the husband in 
fee simple, either before or after an attempted conveyance by 
him of the premises. 


6. ABANDONMENT: EvipENcre. The evidence set forth in the 


opinion held to be insufficient to establish the abandonment of a 
homestead. 


REHEARING of case reported in 90 Neb. 573. Former 
judgment of affirmance vacated, and judgment of district 
court reversed. 


LETTON, J. 


The statement of facts found in the first paragraph of 
the former opinion (90 Neb. 573), so far as it goes, is 
correct and will not be repeated. It may be well to state, 
however, that et the time that Kinzel bought the property 
he was fully informed of the fact that Mrs. Browand was 
insane and under guardianship. It is also shown that 
Browand at first was offered $4,200 for the land, presuin- 
ably with a marketable title, and that upon all the facts 
being disclosed, and after further negotiation, the pur- 
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chaser was only willing to pay the sum of $3,700, on 
account of the defect in the title. The deed itself, after 
describing the land, contained the provision: “Subject 
to any and all rights and interests, either legal or equi- 
table, of my wife Frances E. Browand, and to said real 
estate. Subject to the taxes for the year 1906. Together 
with all rents from and after March 1st, 1906, with all the 
tenements, hereditaments and appurtenances thereunto 
belonging. And J, the said D. C. Browand, do hereby cove- 
nant with the said Henry Kinzel, his heirs and assigns, as 
follows, to wit: That I am a married man; that my wife’s 
name is Frances E. Browand; that in the year 1886 my 
wife and I removed from the state of Nebraska to the state 
of Indiana with the intention of permanently leaving said 
state of Nebraska; that since the time of said removal to 
the said state of Indiana both of us have lived in that state 
and are both of us living there at the present time; that for 
more than fifteen years last past I have lived separate and 
apart from my said wife, but that we are both residents of 
the state of Indiatia at this time and have been for over 
fifteen years last past; and that I am lawfully seized of 
said premises; that they are free from all incumbrances 
except as above stated,” etc. ; 

It is said in the former opinion: “The evidence is in- 
sufficient to show that at the time Mrs. Browand left 
Nebraska she was insane, or that her mint] was so unsound 
or unbalanced that she was not competent to understand 
the nature and iinport of what she was doing; but it is 
sufficient to show that she voluntarily left her husband 
and abandoned her home and any right of homestead that 
she may have had in the lands in suit, with no intention of 
ever returning or of ever again asserting those rights.” 

Upon a careful rereading of the entire testimony, we 
are convinced that the first proposition quoted is sound 
and reflects the evidence, but the further conclusion that 
the evidence is sufficient to show a voluntary abandon- 
ment of her husband and her homestead rights we think 
is erroneous. 
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It is unnecessary to set forth the testimony at length. 
As to Mrs. Browand’s mental condition, it clearly shows 
that at and before the time she left Nebraska she was sub- 
ject to insane delusions with respect to certain subjects, 
but there is nothing to show that at that time she did not 
understand the nature and extent of her property rights, 
or that she was incapable of caring for herself, transacting 
ordinary business, or traveling alone. While there is a 
little uncertainty in regard to the year on the part of 
some of the witnesses, it seems to be established that the 
last time she left Nebraska was in the spring of 1886, 
shortly after a visit from Mr. Wright, her brother. The 
testimony of relatives that she visited in Indiana is that, 
when she came there, she merely came upon a visit, as she 
had done upon several occasions in previous years, that 
she spoke of her home in Nebraska, and that she intended 
to return. She tried to borrow money from her brother 
for that purpose. She was under a physician’s care at 
this time. Her brother and other friends would not allow 
her to return to Nebraska. There is no doubt that her 
disease rapidly progressed after she left Nebraska, and 
that she gradually became more and more afflicted until 
it became necessary to restrain her in the asylum. For 
some months before she left her home, she and her husband 
had not lived harmoniously together. He had. left the 
family home to board at a hotel in a town nearby. During 
the brother’s visit, he returned to the family dwelling 
temporarily. After Mrs. Browand left, the husband rented 
the farm, stored the household goods in town, and went to 
Indiana. He visited with his own relatives there, and the 
year after his wife was committed to the asylum came 
back to Nebraska, sold the furniture, which had been 
stored, and returned to Indiana, where he continued to 
reside for nearly 20 years and until his death in 1908, 

All presumptions should be in favor of the homestead, 
and, when it is sought to show an abandonment, the burden 
of proof should rest upon the one who attacks the home- 
stead interest. Union Stock Yards Nat. Bank v. Smout, 
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62 Neb. 227; Painter v. Steffen, 87 Ia. 171; Benbow v. 
Boyer, 89 Ia. 494; Reeseman v. Davenport, 96 Ia. 330; 
Robinson v. Charleton, 104 Ia. 296. We are satisfied this 
burden has not been sustained, and that Mrs. Browand 
did not abandon the homestead. 

Mrs. Browand owned in fee simple the west 80 acres of 
the quarter section, of which only 15 acres were cultivated. 
There were 45 acres in cultivation upon the 80 acres in 
dispute. The farm was operated as a whole and rented as 
a whole. Under these facts, the majority of the court are 
of the opinion that, regardless of value, the whole 160 acres 
constituted the homestead, following Meisner v. Hill, p. 
435, post. This being so, under the rule announced in 
Weatherington v. Snvith, 17 Neb. 363, the homestead right 
of Mrs. Browand was unimpaired by the removal of her 
husband while she was insane, and the deed was void in 
law. Adopting this construction, what are Mrs Browand’s 
rights? Browand died without issue, but with brothers 
and sisters surviving. Section 1, ch. 23, Comp. St. 1907, 
provides: ‘When any person shall die, leaving a husband 
or wife surviving, all the real estate of which the deceased 
was seized of an estate of inheritance at any time during 
the marriage, * * * which has not been lawfully conveyed 
by the husband and wife while a resident of this state, or 
by the deceased while the husband or wife was a nonresi- 
dent of this state * * * shall descend, subject to his or 
her debts and the rights of homestead, in the manner 
following: * * * Fourth. One-half to the husband or 
wife if there be no child, nor the issue of any deceased 
child or children, surviving. Fifth. If the deceased leave 
relatives of his or her blood, the residue of the real estate 
of which he or she shall die seized, in the cases above 
named, when not lawfully devised, shall descend subject to 
the rights of homestead, in the same manner and to the 
same persons as hereinafter provided for the descent of 
real estate of deceased persons leaving no husband or wife 
surviving.” Mrs. Browand by virtue of her homestead 
right succeeded to a life estate in the premises upon her 
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husband’s death, and under the foregoing provisions she 
inherited an undivided one-half in fee. 

Browand, being the fee title holder and the head of the 
family, was entitled to the rents and profits until 1906 
when he made the conveyance. If the conveyance was 
void, he was entitled to them until the time of his death 
in 1908. There being no proof that he failed to support 
his wife, she could make no claim ‘to them as against him. 
This being the case, Mrs. Browand did not become entitled 
to the rents and profits until after Browand’s death, and 
she takes the land subject to the duties imposed by law 
upon tenants for life. 

The evidence shows that Mrs. Browand’s guardian filed 
a claim against the estate of Browand for the money 
derived from the sale of the land, but it is not shown 
whether the claim was allowed. What bearing upon the 
rights of the parties to this suit the collection of this 
money from his ward's estate would have is not before us, 
and we express no opinion on this poiut. Since a con- 
siderable interval of time has elapsed since the trial, any 
further relevant and material facts in this connection may 
be brought out at another hearing. ITaving settled, as 
far as we may with the evidence before us, the legal rela- 
tions of the parties, the cause is reversed and remanded to 
the district court for further proceedings. 

REVERSED. 


BARNES, FAawcert and Ross, JJ., dissent. 


WILHELM LABS, APPELLANT, V. CHARLES LABS ET AL., 
APPELLEES. 


Fitep NOVEMBER 13,1912. No. 16,795. 


Wills: TESTAMENTARY AGREEMENT: SPECIFIC PERFORMANCE: EVIDENCE. 
Where it is sought to establish an oral agreement to make a 
testamentary disposition of property and to set aside the pro- 
visions of a will in so far as they conflict with said alleged 
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agreemient, the proof to establish the existence of such oral 
agreement must be clear, convincing and satisfactory, in order 
to overcome the presumption that the testator eacted in good 
faith in the execution of the will. 


APPEAL from the district court for Douglas county: 
ABRAHAM L, SUTTON, JUDGE. Affirmed, 


Charles Haffke and Thomas F. Brady, for appellant. 
T. J. Mahoney and J. A. C. Kennedy, contra, 
LeTron, J. 


This is an action for the specific performance of an 
alleged parol agreement between the plaintiff and his 
father, Ferdinand Labs, now deceased, that the father 
would make a testamentary disposition of 80 acres of land 
in his favor, and praying that a will executed by the father, 
wherein the defendants are bequeathed certain sums of 
money which by the will are made a charge upon the land 
in controversy, be set aside, that a deed executed by the 
father in his lifetime conveying the same premises to 
Ferdinand F. Labs be also set aside, and the plaintiffs 
title to the real estate be quieted. The district court found 
for the defendants and dismissed the suit. Plaintiff bases 
his right to recover upon the proposition that the facts in 
the case bring it within the rule of Kofka v. Rosicky, 41 
Neb. 328; Harrison v, Harrison, 80 Neb. 103; Peterson v. 
Bauer, 83 Neb. 405; Hespin v. Wendeln, 85 Neb, 172; 
O’Connor v. Waters, 88 Neb. 224. Defendants assert that 
the evidence is wholly insufficient to establish the alleged 
contract. A number of questions of law as to the admis- 
sion and rejection of evidence are argued in the briefs; 
but, owing to the view that we take with respect to the 
evidence, we are satisfied that, even if the district court 
had ruled otherwise as to the admissibility of this testi- 
mony, we would have been compelled on a view of the 
whole case to reach the same result. For this reason, 
these questions will not be considered. 

Ferdinand Labs came to this country from Germany 
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more than 30 years ago. When he first came he became 
a tenant farmer in Douglas county, but finally purchased 
160 acres of land, which at the time of his death was en- 
cumbered to the extent of $2,700. The land was then 
worth from $65 to $70 an acre. He made the will which 
is attacked in March, 1907, and died in July, 1909. He 
was the father of eight children, one of whom is the 
plaintiff. The others are the defendants in this case. The 
will, after providing for the payment of his debts, left $400 
for a suitable monument and for the care of his grave. 
To the plaintiff, his son William, he left $1,000; to each 
of his sons Charles and August he left $500; to each of his 
three daughters he left $400; to his son Albert he devised 
the east one-half of the home farm of 160 acres, subject 
to half of the mortgage indebtedness, and charged with 
the payment of one-half of the debts, charges and legacies; 
and to his son Ferdinand F. Labs he devised the west 80 
acres, subject to incumbrance, and charged to the same 
extent. In the interim between the making of the will 
and his death, Ferdinand Labs conveyed by deed to his 
sons Albert and l’erdinand F. the same premises which the 
will provided should be devised to them, subject to the 
same charges, and also subject to a life estate in the 
grantor. At the same time each son leased his portion 
of the land from the father, agreeing to pay $200 a vear 
and taxes upon the property as rent for each 80-acre tract. 

Coming, now, to the evidence upon which plaintiff relies: 
His testimony is to the effect that, when he was about 22 
or 28 vears of age, he and his parents went for.a visit to 
the home of a man named Lucht, who lived near Millard; 
that he then heard a conversation between his father and 
Lucht, in the course of which Lucht asked his father what 
he would give William if he stayed at home, and that the 
father told Lucht he was going to give him an 80-acre tract 
if he werked for him until he got married. Plaintiff 
testified, further, that he continued to live upon the farm 
and work for his father until he was 33 years old; that his 
mother died about 6 years ago, and that about that time he 
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heard a conversation between Mr. Gehrke, the Lutheran 
minister, and his father; that Gehrke said, ‘“ ‘You better 
let him have the eighty now to build a house on,’ and he 
says, ‘No, you can build that after I am dead.’” He 
further testifies, “I asked father for wages, and he said, 
‘No,’ he would not give me wages, but he would give me an 
eighty after he is dead, and that is the reason Mr. Gehrke 
came in there and wanted to settle between us two.” On 
cross-examination he says that he claimed his father owed 
him wages from the time he was 21 years old up to that 
time; that he took no part in the conversation with 
Gehrke, and that he does not know how Gehrke came to 
know of the dispute; that he did not ask Gehrke to come 
and settle it. Other witnesses testify to statements by the 
father that he intended to give plaintiff 80 acres of land 
when William was married or that William should have 
80 acres when he died, but their testimony is indefinite 
and does not appear to relate to any definite contract made 
between the father and son. On the other hand, Gehrke 
denies that such a conversation as William relates ever 
took place with the father. On cross-examination he 
states that, about the time spoken of by William, he had 
a conversation with the mother, who said that they planned 
to give William an eighty, but there was nothing said 
about any agreement having been made to that effect. 
Mr. Lucht was also unable to remember any such conversa- 
tion as was testified to by plaintiff, and said positively 
none such took place. 

Some other facts relating to the usage of the family and 
the manner in which each child was started in life by the 
parents cast some light upon the problem. Charles Labs 
was married at the age of 27. Before that time his father 
received the benefit of his work. Upon his marriage his 
father gave him $500, and by the will he is to receive $500 
more, half of which is charged upon the 80 acres in con- 
troversy. August was married at the age of 22. Until 
that time his father received his wages. Under the will 
he was to receive $500, one-half of which is charged upon 
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this eighty. Each of the daughters went out at service, 
brought her wages home for the use of the family, and 
each at marriage received a few household goods. Under 
the will each will receive $400. Albert was 39 years old 
when the trial was had. He was married, but worked 
upon the home place until his father died. He received 
some personal property upon his marriage, and, as before 
stated, has received the east one-half of the quarter sec- 
tion, subject to the debts and charges. His inheritance 
will be the same as specified in the will, even if the plain- 
tiff should recover; while Ferdinand, who turned over to 
the family the fruit of his labor until he was 25 years of 
age, at which time he was married and received some per- 
sonal property, will, if the plaintiff ig successful, lose his 
land, and will also lose $3850 which he has already paid in 
cash in part satisfaction of the incumbrance existing upon 
the land at his father’s death. If plaintiff prevails, one- 
half of all the legacies charged upon the land of Ferdinand 
mwnust fail, and Ferdinand himself will lose the land. A 
reading of the whole record convinces us that Ferdinand 
Labs, who was apparently a hard-working, God-fearing, 
and just man, endeavored to discharge his dnties to his 
family impartially and with justice. His conduct in this 
respect, subsequent to the time of the alleged making of 
a contract with plaintiff, seems inconsistent with plain- 
tiff’s theory. —~ ; 

Considering all the testimony in the record with rela- 
tion to the history of the family, the conduct of each of 
the childven with reference to the father and mother, the 
time each worked upon the farm, the provision made for 
each of them by the father when he or she married and set 
up housekeeping for himself or herself, and the provisions 
made in the will for the distribution of the property, in 
connection with the evidence in behalf of plaintiff, we are 
convinced that the plaintiff has not sustained the burden 
of proof by clear, convincing and satisfactory evidence, 
sueh as is required in cases of this nature. 

The judgment of the district court is 

: lee AFFIRMED. 
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SAMUEL A. KINNEY, APPELLER, Vv. CHICAGO, BURLINGTON 
& Quincy RAILROAD COMPANY, APPELLANT. 


FILrepD NovEMBER 13,1912. No. 16,812. 


1. Appeal: CoNFLICTING EvIDENGE. Where the evidence is conflicting 
as to whether a cow that was killed by a train got on the right 
of way through a gate negligently left open by plaintiff or by 
passing through a defective right of way fence and there is suffi- 
cient evidence to support the verdict, this court will not interfere, 


even though it might reach a different conclusion upon the same 
evidence. 


2. Trial: Instructions. A case will not be reversed on account of 
the giving of an instruction which ig not based upon the evidence, 
where the jury has been properly instructed on the point at 
issue at the complainant’s request, and it is not apparent that 
prejudice has resulted. 


3. Pleading: ANSwer: Svurricrency. An answer which admits that a 
railway company “is now operating” the railroad, and does not 
specifically deny that it was the owner of or was operating the 
railroad at the time of the accident, is not sufficenit to raise the 
igsue of its ownership of or operation of the railroad at that 
time. 


AMENDMENT AT TRIAL: DISCRETION oF CouRT. Whether de- 
fendant shall be permitted to amend an answer after a trial has 
been begun is a matter within the discretion of the district court, 
and unless abuse of such discretion is shown the action of that 
court will be upheld. 


APPEAL from the district court for Gage county: 
LEANDER M. PEMBERTON, JUDGE. Affirmed. 


Byron Clark and Hazlett & Jack, for appellant. 
A. D. McCandless and Samuel Rinaker, contra. 


LETTON, J. 


Plaintiff recovered a verdict and judgment against de- 
fendant upon four causes of action, the first being for the 
wrongful killing of a cow upon the railroad track of de- 
fendant, the others being for three separate fires in the 
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orchard of plaintiff, which it is alleged were caused by the 
negligence of defendant in operating its trains. 

It is contended there is not sufficient evidence to sustain 
the verdict as to the first cause of action. A large num- 
ber of plaintiff's cattle were on the right of way, but only 
one cow was killed by the train. Tlte evidence is conflict- 
ing as to the condition of the railroad fence. On behalf of 
plaintiff, there is testimony that the fence was in very 
bad condition; that at different places the wires were off 
the posts for a distance of over two rods; that in another 
place the highest wire was only 22 inches from the ground; 
that at other places the wires were buried in the dirt, and 
at still another place the ground was washed out under- 
neath the fence so that a person might walk beneath. 
Plaintiff testifies that he examined the fence on the day 
the cow was killed, and saw many fresh tracks where 
cattle had passed over it, when the wire was down, onto 
the right of way. 

On the part of the defendant, there is testimony that 
the fence was in fairly good condition, although cattle 
could walk through at the place where the soil was washed 
out, but that there were no tracks there or at other points 
where the fence was defective. There is also proof that 
a gate in the fence was left open by plaintiff or his man. 
There is a decided conflict as to whether or not there were 
tracks showing that the cattle had passed through the 
dilapidated fence or through the gate in order to reach the 
right of way. The evidence being in this condition, the 
question of fact was for the jury to decide. 

Complaint is made as to the giving and refusal of cer- 
tain instructions relating to this cause of action. After 
stating to the jury that the law of this state required rail- 
roads to fence their tracks, and the respective claims of 
the plaintiff and defendant as to the manner that the cow 
got on the right of way, the court properly instructed the 
jury that, if they found she passed through the fence, the 
defendant was liable, but, if they believed she passed 
through the gate, then they should find for the defendant, 
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unless they found that the plaintiff was entitled to re- 
cover by reason of the negligence of the engineer. He also 
told the jury in instruction No. 5 “that it is the duty of 
the engineer in charge of a train to exercise such a look- 
out as is consistent with his other duties to ascertain the 
presence of obstructions upon the track, and in this case, 
if such a precaution would have revealed the presence of 
the cow on the track in time to have avoided her injury 
by the use of ordinary care, the railroad company was 
liable for injuries inflicted upon her, although she was not 
actually seen until too late to avoid striking her.” It is 
said this instruction is erroneous because not applicable 
tou any evidence in the case; that the evidence showed the 
cow came on the track from the borrow pit just before she 
was struck. The court, at defendant’s request, fully in- 
structed that, if they believed this to be true, there was 
no negligence in the handling of the train which would 
enable plaintiff to recover. We think no prejudice could 
be suffered under this condition of facts. 

Complaint ig made of the giving of instruction No. 4, 
for the reason that by it the jury are not required to base 
their findings upon the evidence in the case. We think, in 
view of the other instructions which were given by the 
court, some of them at defendant’s request, in one of 
which the jury were expressly told they “should look 
wholly to the evidence for the facts,” and in others they 
were told that, if they “found from the evidence,” etc., 
this complaint is without merit. 

Considering the entire testimony on this cause of ac- 
tion, the issue seems to have been fairly submitted, and 
we find no error therein prejudicial to defendant. 

Complaint is made that the court erred in failing to 
submit to the jury an issue as to whether defendant in 
this case, the Chicago, Burlington & Quincy Railroad 
Company, or the Chicago, Burlington & Quincy Railway 
Company, was the owner of or was operating the railroad 
at the time stated in the petition. We think the pleadings 
justify the court in ignoring this so-called issue. The 

’ 28 : 
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answer admits that the defendant “is now operating” the 
railroad. It pleads that the death of the cow was caused 
by plaintiff’s negligence, and contains a general denial as 
to all facts “not herein specifically admitted to be true.” 
No specific denial of defendant’s ownership of the road 
at the time of the accident is to be found in the answer. 
We think the admission that it is now operating the road 
carries with it, in the absence of a specific denial, the 
presumption that it was operating the road at the time 
the injuries were suffered. 

It is also assigned that the court erred in refusing to 
permit an amendment to be made to the answer alleging 
negligence on the part of plaintiff in permitting weeds to 
stand, and rubbish to accumulate in the orchard. This 
amendment was proposed after the jury were impaneled 
for the trial. The original answer was filed on November 
15, 1909. The amendment was tendered on March 3, 1910. 
The plaintiff’s farm seems to be distant at least 15 miles 
from the place of trial, and any additional witnesses made 
necessary by the amendment would have to be summoned 
from that distance. Even if this amendment set up a new 
defense, no reason was shown why it was not tendered be- 
fore the time of the trial. At such a time and under all 
the circumstances we think the district court was justified 
in refusing to permit the amendment. 

Some of the witnesses for the defense testify that a 
-number of the trees which had been damaged by the fire 
scorching or burning the lower limbs could be restored by 
pruning the injured limbs. Defendant requested an in- 
struction that the measnre of damages as to such trees 
“Gs the value of the labor of trimming off snch lower limbs. 
as to which there is no evidence except that it would he 
nominal, so that for-such trees you could in no event 
award plaintiff anything but nominal damages.” We 
think this instruction was properly refused. It was 
proper for the jury to consider this testimony in arriving 
at their verdict as tending to mitigate the damages, but 
we think the tendered instruction erroneous. The jury 
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were instructed that the measure of plaintiff’s damage was 
the difference in. value of the trees injured or destroyed as 
they stood immediately before the fire and immediately 
after the fire, and this is the true rule, as repeatedly de- 
cided by this court. 

We find no prejudicial error in the record, and the 


judgment of the district court is 
AFFIRMED. 


JONAS MICHAEL MUSSER, APPELLANT, V. MICHAEL P, 
MUSSER, APPELLEE. 


Frep NovEMBER 13,1912. No. 17,041. 


1. Pleading: AMENDMENT AT TRIAL: DIScRETION oF Court. The orig- 
inal answer contained a plea of fraud, threats, and intimidation 
used to obtain the note sued upon, and also pleaded that the note 
was given upon a condition. The court during the trial per- 
Mitted an amended answer to be filed pleading the condition, but 
omitting the other plea. Held, This was within its discretion 
and not erroneous. 


2. Parol Evidence: Conpition ArrecTiNe Note. In an action be 
tween the original parties to the instrument, it may be shown by 
parol that a promissory note was delivered upon a condition that 
it should only be payable upon a certain event. Davis v. Sterns, 
85 Neb. 121. 


3. Bills and Notes: Consweration. A settlement of a disputed claim 
may constitute a good consideration for a promissory note, pro- 
vided that the claim is made by the payee in good faith and on 
reasonable grounds, even though he may be mistaken as to the 
basis of his claim. 


4. m : ALTERATION OF NOTE: BURDEN OF Proor, And when 
the dispute was as to whether a prior promissory note, which - 
had been altered, was changed before or after its execution and 

- delivery, if the claim of alteration after delivery was made upon 
reasonable grounds and in good faith, it was not incumbent upon 
the plaintiff payee to establish as a fact that the defendant maker 
altered the prior note after its execution. 


AppraL from the district court for Sheridan county: 
JAMES J. HARRINGTON, JuDGH. Reversed, 
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J. i. #B, Markley and A. W. Crites, for appellant. 
John J, Sullivan and C. Patterson, contra. 


LETTON, J. 


This is an action upon a promissory note for $3,000, 
executed by the defendant in favor of the plaintiff, and 
due and payable one year from date at Niles, Iowa. The 
defendant in his original answer admitted the execution 
and delivery of the note, but alleged that it was without 
consideration, and had been procured by threats, intimi- 
dation, fraud, and wndue means, and further pleaded that 
it had been delivered upon a condition, which is also set 
out in the amended answer. 

The amended answer admitted the execution and de- 
livery of the note, but alleged that it was made without 
consideration and that it was executed under circum- 
stances substantially as follows: That in 1899 the plain- 
tiff and his wife executed a note to defendant for $10,500, 
secured by a mortgage on Jand in Iowa, payable five years 
after date at the Citizens Bank at Rushville, Nebraska; 
that in 1905 defendant went to Charles City, Iowa, to 
collect this note; that plaintiff then asserted he had writ- 
ten defendant in December, 1902, to send the note and 
mortgage and release of the same to the bank at Charlies 
City for payment on or before January 1, 1903, so that 
he could make a deed to a purchaser of the farm, and 
that through the negligence of defendant to forward these 
papers to him he had lost the sale and had been damaged 
in the sum of $8,000; that it was then and there agreed 
that defendant should execute and deliver the note sued 
upon, to be held in trust by plaintiff until defendant should 
return to his home at Rushville, Nebraska, when, if he 
failed to find such a letter asking him to send the papers 
to Charles City, then plaintiff was to return to defendant 
the $3,000 note. Defendant denies that plaintiff requested 
him to send the note and mortgage and release to Charles 
City, denies that he was under any obligation to do so, or 
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that he contributed in any way to the damages claimed 
by plaintiff, but admits that on January 14, 1903, plain- 
tiff requested him by letter to send him a release of the 
west half of the property described in the mortgage. 

The reply pleads that the mortgage securing the $10,500 
note provided that, in case of the sale of the land, the. 
whole debt should become due and payable; that about 
November 1, 1901, plaintiff entered into a contract of sale 
of a portion of the land; that he requested defendant orally 
and in writing to send him a release of the mortgage, so 
that plaintiff might pay off the same and convey the land 
according to his contract; that defendant orally agreed to 
send the release before January 1, 1903, but failed and re- 
fused to do so and to accept the money due on the mort- 
gage; that, by reason of such failure, plaintiff lost the sale 
of the land, was sued by the purchaser and compelled to 
pay a large amount of damages; that, when defendant was 
in Iowa to collect the $10,500 note, plaintiff refused to pay 
the same, for the reason that he had been damaged by the 
failure to release the mortgage, and because the note had 
been fraudulently altered; that he then claimed $3,000 
damages, and that the note sued upon was executed in 
settlement of this claim, and in consideration that he 
would pay the altered note without suit. It is also al- 
leged that the $10,500 note was originally made payable 
at the Citizens National Bank at Charles City, Iowa, and 
that after its execution the defendant, without his knowl- 
edge or consent, altered the same so as to make it payable 
at the Citizens Bank, Rushville, Nebraska. 

The defendant is 76 years old, lives at Rushville, Ne- 
braska, and plaintiff is his nephew. He testified that he 
went to Iowa in March, 1905, to collect the $10,500 note. 
“T gave this note to bring about the payment of another 
note that I held against him for damages if it were my 
fault that he had damages. I told him I would pay him 
damages if it was my fault and if he paid me the note; 
and le said that if he did pay me the note he would only 
have my word for it, would have nothing to show; and 
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then I said, ‘I will give you my note for $3,000, and TI will 
pay you my note if your letters are as you state when I 
get liome and see them.’” He also says plaintiff and his 
wife accused him of committing a crime by changing the 
place of payment of the note, and that they had written 
him before this that the note had been altered. He denies 
specifically that the place of payment of the note was 
changed froin “Citizens National Bank, Charles City, 
Towa,” to “Citizens Bank, Rushville, Nebraska,” after its 
execution and delivery, and testifies that the place of pay- 
ment was changed by Judge Burr, plaintiff's attorney, 
who wrote the note and mortgage at his (defendant’s) 
request, and that this was done before the note was signed. 
He also testifies that in the final talk at the bank in 
Charles City, Iowa, Mr. May, the banker, figured up the 
amount due on the $10,500 note, and found it to be 
$11,281.55. Eleven thousand dollars was paid, part in 
April and part in May, 1905, by remittance to Rushville 
from the proceeds of a loan made by plaintiff. This left 
$281.55 still owing. No claim was made for this until 
this suit was brought, and no notice was sent plaintiff 
that defendant had found no letter, nutil after the note 
was due. The testimony of the plaintiff and defendant 
agrees in most particulars as to the facts surrounding the 
execution and delivery of the $3,000 note, with the es- 
sential difference that plaintiff testifies that the conver- 
‘sation as to going home and looking for the letter had no 
reference to the $8,000 note, but referred to the $281.55, 
balance due on the $10,500 note, and that defendant agreed 
that, if such a letter was found, defendant was to let him 
have the $281.55, while, if such a letter was not found, 
he was to pay the full sum. Both parties testify that 
early in 1902 defendant knew of the sale by plaintiff of a 
portion of the land, deed to be made January 1, 1903, and 
that plaintiff desired a release of mortgage by that time, 
but defendant says that plaintiff was to let him know 
definitely in time to send it. Defendant wrote the $3,000 
note himself, and, when asked why he did not write the 
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condition upon which he claimed it was payable into the 
contract, answered that it was an oversight. He also says, 
in substance, that he knew that, if he commenced a ‘fore- 
closure action, the plaintiff, his wife and his attorney 
would probably testify against him that the note was 
changed, and, if the defense was established, his note would 
be void, and this influenced him in making the $3,000 note. 

Sarah E. Musser, plaintiff’s wife, testified that, when 
defendant visited the house in 1905, he was told the 
trouble he had caused and the damage it had been to them, 
and that he finally said he was willing to make it good, 
and (that he «and her husband then went to town and made 
a settlement. Chesta A. Musser and Mayme L. Musser, 
children of plaintiff, testified to the same conversation. 
Plaintiff testified that the place of payment of the $10,500 
note was altered; that he first learned of the change when 
it was sent to the bank for collection in the fall of 1905; 
that in his opinion the words “Rushville, Nebraska” are 
in defendant’s handwriting. He further testifies that he 
wrote to defendant about sending the release of mortgage 
about December 1, 1902; that he was unable to perform 
the contract of sale on account of the release not being 
forwarded, and that he was sued by the purchaser on this 
account; that afterwards the land depreciated in value 
so that he could not sell it; that at the time the $3,000 
note was given there was a dispute as to whether the note 
had been changed, and also as to whether defendant had 
been notified to send the papers and release; that defend- | 
ant finally agreed to pay $3,000 in settlement. He denies 
that there was a condition that defendant should not pay 
if he failed to find such a letter on his return to Nebraska, - 
but that what defendant said was when he got home and 
looked his letters over, “If I find one letter that you wrote 
me that you sold that farm, I will give you the $281.55; 
that, if defendant failed to find the letter, he was to let 
plaintiff have the $281.55, and was to notify Mr. May. 
If he found no letter, Mr. May was to send him the $281.55, 
and, if he found the letter, Mr. May was to turn the 
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money over to plaintiff. Mr. May testified- that defendant 
gave him instructions to send him at Rushville $11,000 
in payment of the note and mortgage; that he asked de- 
fendant what to do with the “overplus,” and that he said, 
“T am going home, and, if I find some letters of Peep, as 
we call him, I shall write you to give the money to him, 
if the letters are the way he says they are, and, if they are 
as I think they are, why the money is to come to me.” 
He also says, “I didn’t hear from M. P. Musser, so I 
turned the money, $281, over to the plaintiff, and remitted 
to M. P. Musser the $11,000. M. P. Musser never wrote me 
in any way about the $281.” He further testifies that he is 
intimately acquainted -with the handwriting of Jndge 
Burr, and the words “Rushville, Nebraska,” in the $10,500 
note are not in his handwriting. 

The jury found for defendant, and a judgment of dis- 
missal was rendered. 

The first assignment of error made is that the court 
erred in overrnling the challenge for cause of the juror 
David Dullaghen. We think it would have been entirely 
proper to have sustained the challenge to this juror, who 
was a director in the bank of which defendant is a direc- 
tor and stockholder, had known the defendant for many 
years, and was on intimate and friendly terms with him. 
The defendant was an intimate friend, and the plaintiff 
was a stranger. The record seems to show that defend- 
ant’s peremptory challenges were exhausted before this 
challenge was made. While the juror seems to have been 
candid and honest in his replies to questions propounded, 
the intimate nature of his social and business relations 

‘with the defendant was such that there was a probability 
that, however conscientious he might be, it would be diffi- 
eult for him to be entirely impartial in such a doubtful 
ease. We think the juror should have been excused, though 
we would be reluctant to reverse the case and grant a new 
trial for the sole reason that this juror was retained. 

Tt is next objected that the defense in the amended an- 
swer is inconsistent with that in the original answer, and 
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that it was such a substantial change that the court 
should not have permitted the same; that one who has re- 
fused to perform a contract upon an assigned ground can- 
not, after litigation has begun, change his defense and 
Dase it upon some other inconsistent basis. We are un- 
able to see such a decided difference between the two 
answers. It is true that the first pleads that plaintiff 
obtained the $3,000 note by fraud, and by threats and in- 
timidation. These words are general terms. There are 
no specifications, except that plaintiff falsely contended 
that he had sold the land and was unable to make the 
transfer because defendant had failed afte: notice to re- 
lease the mortgage. It further pleads the condition which 
is set out in the amended answer. We think it was en- 
tirely within the discretion of the court to permit the 
amended answer, and that plaintiff suffered no prejudice 
thereby. 

The next complaint is that it was erroneous to overrule 
the motion of plaintiff to strike out the testimony as to 
the condition upon which he says the note was given, be- 
cause its tendency was to impeach and add to the terms 
of a written instrument. This, we think, also must be 
disregarded. We have held that, as between the original 
parties, a contemporaneous agreement, by the terms of 
which a condition was established upon which the instru- 
ment became payable, may be established by parol testi- 
mony. Davis v. Sterns, 85 Neb. 121; First Nat. Bank v. 
Burney, 91 Neb. 269. 

The district court also committed no error in over- 
ruling a motion of plaintiff for a peremptory instruction 
to find in his favor. While the execution and delivery of 
the $3,000 note was admitted, the vital issue remained 
whether there was a consideration for the note, and 
whether it was executed and delivered upon the condition 
that it should only be payable in the event that defendant 
found a letter requesting him to send the release of mort- 
gage before January 1, 1903. 

Plaintiff complains of the giving of instruction No, 2. 
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We are inclined to the view that this instruction placed 
an undue burden upon defendant, in that it required him 
to establish by a preponderance of the evidence, among 
other things, that the place of payment of the note was at 
the Citizens Bank at Rushville, Nebraska. The presump- 
tion is that any alterations shown upon the face of the 
note were made before it was signed and delivered, and 
the burden of proving an alteration lies upon the person 
who asserts it to have been made. Dorsey v. Conrad, 49 
Neb. 443; Colby v. Foxworthy, 80 Neb, 239. It is perhaps 
subject to criticism in some other respects, but, if error 
was made in giving it, it seems to us to be rather to the 
prejudice of defendant than plaintiff. 

We are of opinion that instructions No. 4 and No. 6 are 
erroneous, for the reason that they make it essential to 
recovery that the plaintiff prove to the satisfaction of the 
jury that, after the plaintiff and his wife gave the $10,500 
note, the defendant altered and changed the place of pay- 
ment of same. Instruction No. 6 is as follows: “The 
jury are instructed that, if you find from the evidence that 
the plaintiff refused to pay said $10,500 by reason of dam- 
ages alleged to have been sustained through the negli- 
gence of the defendant in failing to send a release of 
$10,500 mortgage to a bank in Charles City, Iowa, and 
the plaintiff also refused to pay said $10,500 note under 
the claim that the place of payment of said note had 
been altered and changed by the defendant, and you 
further find from the evidence that, after the plaintiff 
and his wife gave said note of $10,500, the defendant did 
alter and change the place of payment of said note, and 
there was a dispute between the plaintiff and defendant 
as to whether or not the plaintiff had sustained damages 
and the amount thereof, and that, under these circum- 
stances and for the purpose of settling said matter, the 
defendant herein gave to the plaintiff the promissory note 
sued upon, then this would be a good and valid considera- 
tion for the making of the said note, and the plaintiff 
would be entitled to recover.” 
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This instruction stated certain conditions which it be- 
came necessary for the evidence to establish in order to 
constitute a good and valid consideration for the making 
of the note and to entitle plaintiff to recover: (1) That 
the plaintiff refused to pay the. $10,500 note by reason of 
the damages alleged to have been sustained; (2) that he 
also refused to pay, under the claim that the note had 
been altered; (3) that the defendant did alter and change 
the note; (4) that there was a dispute as to whether plain- 
tiff had snstained damages; (5) that for the purpose of 
settling the matter the defendant gave the note sued 
upon. We think it was not essential for the plaintiff te 
establish the fact that the defendant altered and changed 
the $10,500 note. If the note showed upon its face an 
alteration, and the evidence is such as reasonably to 
justify the conclusion that the plaintiff in good faith be- 
lieved that the note had been changed after it was signed 
and delivered, and there was an honest and well-founded 
difference between the parties as to whether such altera- 
tion had been made, this, in connection with the dispute 
between the parties as to the liability of defendant for 
damages incurred by reason of his failure to send a release 
of mortgage to plaintiff, if this claim was also made in 
good faith and on reasonable grounds, constituted such a 
controversy that a settlement of the same would consti- 
tute a good consideration. It is not the fact of alteration 
which is essential, it is whether or not there was a well- 
grounded reason for this assertion by the plaintiff, and 
that he made the same in good faith. 

‘Complaint is made as to a number of other instructions 
asked by the defendant and refused. It is unnecessary to 
discuss each of these separately. Some of them are er- 
roneous, in that they omit the element of good faith on the 
part of the plaintiff in making the charge that the note 
was altered and in making the claim for damages. Some 
of them, however, contain stutements as to issues which 
should have been submitted to the jury, though perhaps 
not in the exact language of the requests. 
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~ The question whether, conceding that there was an 
adequate consideration, the note was delivered to plain- 
tiff upon the condition that it should not be payable un- 
less defendant on his return to Rushville found a letter 
written prior to January 1, 1903, requesting a release of 
the mortgage, seenis not to have been submitted to the 
jury at all, except in the sixth paragraph of instruction 
No. 2, and, even then, in terms which were perhaps too 
general for the jury to extract the thought. We think that 
the plaintiff’s side of the case should have been presented 
more fully. 

There were really only two issues in the case: First. 
Was there a good consideration for the $3,000 note? 
Second. If there was such a consideration, was the note 
delivered upon a condition. We think the instructions 
given fail to submit these issues clearly. The judgmeni 
of the district court is therefore reversed and the cause 
remanded. 

REVERSED. 


CENTRAL NATIONAL: BANK, APPELLEE, V, JOHN ERIcson, 
; APPELLANT. 


FILED NOVEMBER 13, 1912. No. 16,793. 


1. Appeal: DrkeEctine Verpict: Review. In reviewing a direction to 
the jury to return a verdict in favor of plaintiff, the appellate 
eourt will assume the existence of every material fact which 
the evidence on behalf of defendant establishes or tends to prove, 
and give him the benefit of proper inferences from such facts. 


2. Bills and Notes: DEFENSE or Fratp: Burpex oF Proor. Where 
fraud in the inception of a note is pleaded as a defense and sup- 
ported by proof, in an action by an indorsee against the maker, 
the burden is on plaintiff to show he is a bona fide holder. 


3. : Bona FIDE PURCHASER: QUESTION FoR Jury. In a suit on a 
promisscry note, a veremptory instruction in favor of plaintiff on 
the ground that the note was purchased from an innocent holder 
is erroncous, where reasonable men may properly infer from all 
the facts and circumstances of which there is proof that the 
holder in making the purchase acted on behalf of plaintiff, whe 
had actual knowledge of valid defenses, 


Vou. 92) SEPTEMBER TERM, 1912. 397 


Central Nat. Bank v. Ericson. 


APPEAL from the district court for Buffalo county: 
Bruno O. HOSTETLER, JUDGE. Reversed. 


J. C. Suylor, John A. Miller and John N. Dryden, for 
appellant. 


N. P. McDonald, contra. 


Ross, J. 


This is a suit on a promissory note for $500, dated Feb- 
ruary 12, 1909, and due October 1, 1909. On the face of 
the instrument John H. Bearss is payee and Jolin Bricson 
maker. The Central National Bank of Kearney is plain- 
tiff and John Ericson, John H. Bearss and Frank E. Wil- 
cox are defendants. Bona fide transfers for value before 
maturity without notice of defenses, from Bearss to Wil- 
cox, from Wilcox to the State Bank of Riverdale, and from 
the latter to plaintiff, are alleged in the petition. For 
the purposes of review the defenses pleaded by Ericson 
may be summarized as follows: There was no considera- 
tion for the note. With others aggregating $2,000 it was 
given to Bearss for a one-sixth interest in a patent right 
for a five-horse doubletree. With the aid of Wilcox, Bearss 
falsely represented the article to be a new and workable 
invention of the value of $100,000. It would not work 
and was of no value. Bearss, with the aid of Wilcox, 
fraudulently induced Ericson to sign the note by falsely 
representing to him that it contained the words, “given 
for a patent right on a five-horse doubletree, and void if 
doubletree fails to work,” and, “note to bear 7 per cent. 
interest when business pays 10 per cent.” Ericson is an 
old man and cannot read without his glasses. He did not 
have them with him when he signed the note, and did not 
know what he was signing, but relied upon the false rep- 
resentations of Bearss and Wilcox as to the contents of 
the note. Before he signed it, they entered into an agree- 
ment with him that the notes would not be sold, but would 
be returned to him, if the patent right did not prove to 
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be beneficial. That agreement was violated. Plaintiff 
procured possession of the note with full knowledge of the 
facts constituting the defenses pleaded. The State Bank 
of Riverdale was not a purchaser in good faith, but had 
due notice of the infirmities in the note before it pur- 
chased and transferred it. After the parties had adduced 
their proofs on both sides of the issues raised by the 
pleadings, the following charge was given: ‘The court 
instructs the jury to find for plaintiff on the ground that 
the Riverdale bank became an innocent purchaser of the 
note, and plaintiff, through it, became an innocent holder.” 
From a judgment in favor of plaintiff, Ericson has ap- 
pealed. 

The correctness of the peremptory instruction in favor 
of plaintiff is the controlling question. Since the trial 
court directed a verdict in favor of plaintiff, it is neces- 
sary, in reviewing that ruling, to assume the existence of 
every material fact which the evidence on behalf of Eric- 
son establishes or tends to prove, and to give him the 
benefit of proper inferences from such facts. Nothdurfi 
wv. City of Lincoln, 66 Neb. 434; Paxton v, State, 59 Neb. 
460; Harris ». Lincoln Traction Co., 78 Neb. 681; Tate 
dé Ehrhardt v. Loney, 85 Neb. 559. 

The answer alleges, and the evidence tends to show, 
fraud in the inception of the note. It was inennibent on 
plaintiff, therefore, in making its case to comply with the 
following rule of law: Where fraud in the inception of a 
note is pleaded as a defense and supported by proof, in 
an action by an indorsee against the maker, the burden 
is on plaintiff to show he is a bona fide holder. Wyman v. 
Searle, 88 Neb. 26; Norwood v. Bank of Commerce, T7 
Neb. 205; Lahrman v. Bauman, T6 Neb. 846; Thompson 
v. West, 59 Neb. 677; National Bank of Battle Creek cv. 
Miller, 51 Neb. 156; Kelman v. Calhoun, 48 Neb. 157; 
Violet v. Rose, 39 Neb. 660; Haggland v. Stuart, 29 Neh. 
69. This feature of the case must also be considered in 
reviewing the peremptory instruction, 

Ericson testified that during the second week in March, 
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1909, he Jearned the notes were not drawn according to 
agreement, and that he then notified all the banks in 
Kearney, including plaintiff and its cashier, of his de- 
fenses, and warned them not to buy the notes; that plain- 
tiff’s cashier, in response to the notice, said, “I will not 
buy them;” that after Ericson had been notified in Octo- 
ber, 1809, that the note in suit was in possession of plain- 
tiff, he went into its place of business and inquired of its 
cashier: “Didn’t I notify you last spring not to buy it?” 
He further testified that the cashier replied: “Yes; I 
don’t want you to have any hard feelings against me. I 
haven’t bought this note. I just took it as collateral from 
Wilcox. Bearss owed something on a threshing machine 
and I took them as collateral. If I can’t collect from you, 
T will have to collect out of Wilcox.” Other evidence 
tends to prove: The business of the State Bank of River- 
dale is conducted in a little town a few miles from Kear- 
ney. Its capital stock is $5,000. Legally it cannot make 
an individual loan in excess of $1,000. It was a corre- 
spondent of plaintiff. It kept an account at plaintiff’s 
bank. It bought commercial paper for plaintiff. Though 
Wilcox transacted business with plaintiff in Kearney at 
a time when it was buying such paper, he entered into 
correspondence with the State Bank of Riverdale and 
offered to sell two of Ericson’s notes at a discount. The 
three notes, aggregating $2,000, were received by the State 
Bank of Riverdale March 31, 1909. The same day it sent 
to Wilcox its draft on plaintiffs bank for $1,650. A few 
hours after the purchase it sent the uote in suit to plain- 
tiff without making any indorsement thereon, and re- - 
ceived credit on its account for the sum paid to Wilcox. 
The State Bank of Riverdale made no profit on the trans- 
action, but understood in advance that the notes should 
be sent to plaintiff when purchased from Wilcox. No 
transaction showing a transfer from Wilcox to the State 
Bank of Riverdale was entered on its books, nor did the 
note itself show that the State Bank of Riverdale was a 
transferee, Irom al] the facts and circumstances of which 
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there is proof, reasonable men might properly infer that 
the State Bank of Riverdale acted for plaintiff in purchas- 
ing the note in suit, when the latter had full knowledge of 
the defenses thereto, and that therefore plaintiff was not 
an innocent holder, as instructed by the trial court. In 
this view of the testimony the case onght to have been sub- 
- mitted to the jury. 

Reasons for this conclusion were recently stated by 
the supreme court of Iowa as follows: “It is ordinarily 
to be expected, in these cases, that the purchaser will 
testify to his good faith and want of notice, and that de- 
fendant is compelled to rely upon circumstantial evidence 
to rebut such showing. Whether plaintiff has sufficiently 
satisfied the burden resting upon him and made good his 
claim to be an innecent purchaser is therefore a question 
for the jury, save in those instances where the testimony 
is not only consistent with the good faith of such purchase, 
but is such that no fair-minded person can draw any other 
inference therefrom. A categorical denial of notice or 
knowledge is something which in many, if not in most, 
instances cannot be opposed by direct proof; and the 
credibility of the witnesses, their interest in the case, the 
reasonableness or unreasonableness of their statements, 
the time, place and manner of the transaction, its con- 
formity to or its departure from the ordinary methods of 
business, and all the other facts and circumstances which, 
though of slight moment in themselves, yet, when taken 
together, give character and color to the purchase under 
inquiry, constitute a showing which the court cannot 
properly pass upon as a matter of law.” Arnd v. Ayles- 
worth, 145 Ta. 185, 29 L. R. A. n. s. 638. 

For the error in directing a verdict for plaintiff, the 
judgment is reversed and the cause remanded for further 
proceedings. 

REVERSED. 


Hamer, J., dissenting, 


I dissent from the views expressed in the majority opin- 
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ion upon the ground that there was no offer upon the 
part of the defendant to prove that the cashier or any 
officer of the plaintiff bank had any knowledge of the al- 
leged fraudulent inception of the note sued on at the time 
the same was delivered to the plaintiff. Nor ig there suffi- 
cient evidence, as it seems to me, to prove any improper 
purpose upon the part of any officer of the plaintiff. 


JOHN §. MOORE, APPELLANT, V. Lerra F. BRITIZUS ET AL., 
APPELLEES, 


Firep NovEMBER 13,1912. No. 16,815. 


Deeds: CANCELATION: Evimpence. In a suit in equity to cancel a deed 
as having been procured by undue influence and by promise of 
services never performed, decree in favor of defendant affirmed 
as being a proper determination of the issues under the evidence. 


APPEAL from the district court for Boone county: 
JAMES N. PAUL, JuDGR. Affirme. 


H. (. Vail, for appellant. 
W. L. Rose and W. F. Critchfield, contra. 


Ross, J. 


The relief sought by plaintiff is the cancelation of a deed 
to a quarter-section of land in Boone county. It was ex- 
ecuted October 17, 1900, and promptly delivered. Plain- 
tiff was grantor, and his daughter, Letta F. Moore, now 
Letta F. Britizus, was grantee. At the time he was a 
widower, 71 years old. He had a number of children, but . 
all were married or absent except grantee, who remained 
single until she was 30. In 1903 she married and moved 
to South Dakota. Three years later she went to Cali- 
fornia, where she still resides. In the deed grantee re- 
served the right to use and occupy the premises during the 
remainder of his life, and exercised that right nine years 

29 
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before bringing suit. Plaintiff alleged, and attempted to 
prove, that he was infirm in body and mind, that his 
daughter unduly influenced him to execute the deed by 
promising to remain at home with him and to care for 
him during the remainder of his life, and that she failed 
to keep her promises. Grantee denied undue influence or 
fraud, pleaded that the deed was executed for a valuable 
consideration paid in other lands and in a valid note, and 
that the condition alleged in the petition was no part of 
the transaction, though she never refused to provide a 
home for her father. The trial resulted in a dismissal of 
the suit, and plaintiff has appealed. 

The question presented by the record is: What does 
equity require under the evidence? After a careful con- 
sideration of the proofs of both parties, the conclusion is 
unanimous that there must be a finding in favor of 
grantee on all the controverted issues. It follows that the 
decree below is without error. . 


AFFIRMED. 


NATIONAL ENGRAVING OOMPANY, APPELLANT, V. QUEEN 
Ciry LAUNDRY, APPRLLER, 


FILED NovemMBer 13,1912. No. 16,818. 


1. Trial: Frnptves By CourT. Where an action at law is tried in the 
district court without a jury, findings of fact have the same force 
as a verdict. 


2. Parol Evidence: Contract ror ADVERTISING. Where a written order 
for advertising matter shows on its face that it does not contain 
the entire contract of the parties, or a description of such matter, 
oral warranties made by an agent and the use of a sample ex- 
hibited by him in procuring the order may, in a proper cage, be 
shown by parol, though the order contains a provision that the 
principal will not be bound by terms not embodied in the written 
instrument. 


3. Sales: Rerusat To Accept. Independently of express contract, a 
purchaser by sample may refuse to receive the goods, when 
offered, if they fail to correspond to the sample, 
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ArpraL from the district court for Adams county: 
Harry S. DUNGAN, JUDGE. Affirmed. 


J. W. James, for appellant. 
Tibbets, Morey & Fuller, contra, 
Ross, J. 


The amount in controversy is $41.99. At 154 Nassau 
street, New York, plaintiff was engaged in supplying ad- 
vertising matter to merchants and others, while defend- 
ant was conducting a laundry at Hastings. This is an 
action to recover the agreed price of advertising matter 
alleged to have been furnished by plaintiff to defendant 
under the following contract: “It is agreed that the Na- 
tional Engraving Company will not be held responsible 
for any provisions not embodied in writing herein, and 
that this contract cannot be canceled without the written 
consent of the said company. National Engraving Coin- 
pany, 154 Nassau Street, New York: You are hereby 
authorized to furnish the undersigned one cut and read- 
ing matter weekly for our exclusive use in advertising 
the laundry business in the city of Hastings, state of Ne- 
braska, only, for a term of not less than one year from 
commencement of service, and until notified in writing to 
discontinue same, for which we agree to pay to your order 
at New York the sum of seventy-five cents and postage for 
each cut at the end of each calendar month. Interchange- 
able base will be furnished, free to subscriber. Dated 
Aug, 27, 1907. Queen City Laundry, R. L. Sabin, Mgr.” 

Plaintiff’s claim is composed of 53 weekly items, begin- 
ning August 30, 1907, and ending August 29, 1908, each 
item being: “One cut, reading matter and postage, @ 
79c,” with 12 cents added to the total for extra postage. 
The claim was resisted on the ground that an agent for 
plaintiff, in procuring the order, represented and war- 
ranted the advertising matter would be the work of highly 
skilled artists; that it would be first class and well adapted 
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to defendant’s business; that the cuts offered were cheap 
and inferior in quality, and did not in any respect comply 
with the agent’s representations and warranties; that the 
agent in procuring the order displayed a sample of the 
cuts to be sent to defendant; that the work offered was 
inferior to the sample; that defendant canceled the order 
after two or three cuts had been received, returned them, 
and thereafter refused to accept any more. The action 
was commenced in the county court and dismissed. Upon 
appeal to the district court, the case was tried without a 
jury. There the court found in favor of defendant on all 
the issues, and from a judgment of dismissal plaintiff has 
“appealed to this court. 

The findings below have the same force as a verdict. 
Plaintiff avrgucs, however, that the evidence is insufficient 
to sustain the judgment. There is testimony tending to 
show that, promptly after the first cut was received, de- 
fendant wrote a letter to plaintiff, and therein objected 
to the character of the work and to the advertising matter 
furnished, intimating that it was not adapted to defend- 
ant’s business, and saying: “If this is a sample of the 
class of cuts you are turning out, you may discontinue 
sending me advertising matter;” that in a reply plaintiff 
sent another cut, recognized the right of defendant to 
make objections to the advertising matter furnished, and 
said: “We are always ready to correct any errors on our 
part, and in cases where the cut that we send is not suit- 
able, we are always willing to send a new one in its place 
without additional charge;” that, after receiving three or 
four of the cuts, defendant returned them, and by letter 
canceled the order and thereafter refused to accept any 
more; that those afterward sent were returned by the 
post office authorities; that plaintiff’s agent, in procuring 
the order, made the representations and warranties pleaded 
in the answer; that the cuts offered were not made by 
skilled artists, but were cheap and inferior in character; 
that the advertising matter was not adapted to defend- 
ant’s business; that all the work offered and all the cuts 
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tendered were inferior to the sample, and not suitable for 
the purposes for which they were intended. ‘While the 
testimony adduced by defendant to establish the defenses 
pleaded is rather weak, and while the qualifications of an 
expert who testified to the character of the cuts and to 
the unsuitability of the advertising matter rejected by 
defendant are not very satisfactory, the judgment below 
is not without support in the evidence. . 

To avoid the consequence of the trial court’s findings, 
plaintiff argues that the testimony relating to the agent’s 
warranties and sample should be disregarded, because de- 
fendant was bound by the following provision of the or- 
der: “It is agreed that the National Engraving Company 
will not be held responsible for any provision not embodied 
in writing herein, and that this contract cannot be can- 
celed without the written consent of the said company.” 
The point argued does not seem to be well taken, when 
the order itself and the interpretation of the parties to it 
are considered. The order shows on its face that the cut 
and the reading matter are not described in the contract. 
What defendant ordered was “one cut and reading matter 
weekly for our exclusive use in advertising the laundry 
business” in Hastings, The sample used in procuring the 
order is not mentioned in the contract. In replying to the 
Jetter in which the first advertising matter was condemned 
by defendant as unfit for that purpose, plaintiff wrote: 
“We are sendiug you today a new cut and trust that same 
will be to your liking. At any time that the cuts don’t 
suit you, write to us and you will always find us ready to 
suit you in your demand. We can assure you that we 
shall do our utmost to serve you with the best during the 
life of the contract.” The record, therefore, shows both 
parties understood that all of the terms of the contract 
were not inserted in the written instrument. Plaintiff 
accepted it, and sued for the entire sum due for full per- 
formance. ‘The sample shown by the agent and the war- 
ranties made by him were instrumentalities employed in 
procuring the order, and are, under the circumstances of 


£06 NEBRASKA REPORTS. [ VoL. 92 


Sherrill v. Coad. 


this case, binding on the principal, notwithstanding the 
attempt to confine its agreement to the terms of the writ- 
ten instrument. Hsterly Harvesting Muchine Co. v. 
Frolkey, 84 Neb. 110. 

It is a well-established rule that, independently of ex- 
press contract, a purchaser by sample may refuse to re- 
ceive the gocds when offered, if they fail to correspond to 
the sample. Gill ov. Kaufman, 16 Kan. 571; Weeler v. 
Paulus Mfg. Co,, 48 Tex. Civ. App. 555, 96 S. W. 1097; 
Washington Hydraulic Press Brick Co. v. Sinnott, 92 N. 
Y. Supp. 504. 

For the reasons given, the judgment will not be set 
aside for insufficiency of the evidence, 

AFVIRMED. 


WILLIAM SHERRILL ET At., APPELLEES, V, MARK M. Coan, 
APPELLANT. 


FirepD NovVEMBER 13,1912. No. 16,760. 


1. Sales: Rescissron: RETURN OF Property. In order to entitle a ven 
dee of a chattel to a rescission of the contract of purchase, he 
must allege and prove notice to the vendor of his election to re- 
scind, and a return or an offer to return the property. 


Fraup: Measure or DAmaces. In an action by a vendee 
for damages for a breach of warranty or fraudulent representa- 
tions by the vendor as to the quality of personal property pur- 
chased, where there is no rescission of the contract, the measure 
of damages is the difference between the value of the property as 
it actually was and what would have been its value had it been 
as represented at the time the representation or warranty was 
made. 


ReEscissioN: BREACH OF Warranty. “A gale of personal 
property with a warranty of its fitness for a prescribed use may 
be treated as a sale upon condition subsequent at the election of 
the purchaser, and in the event of a breach of the warranty the 


proverty may be restored and the sale rescinded.” Mundt v. 
Simpkins. 81 Neb. 1. 


4, Fraud: Preantne. The petition examined and set out in the opinion, 
held, insufficient to entitle plaintiffs to recover under either of the 
rules above announced. 
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APPEAL from the district court for Dawes county: 
JAMES J. HARRINGTON, JUDGH. Reversed. 


A. W. Crites, W. J. Coad and W. H. Herdman, for ap 
pellant. 


Justin BE. Porter, Andrew M. Morrissey, Allen G. Fisher 
and William P. Rooney, contra, 


FAWCETT, J. 


From a judgment of the district court for Dawes county, 
in favor of the plaintitfs, for alleged damages by reason 
of the purchase of a stallion from defendant, defendant 
appeals. 

The petition alleges that in April, 1907, plaintiffs pur- 
chased from defendant a certain stallion for the sum of 
$500, under an oral warranty that the horse was a fair, 
average foal-getter, defendant well knowing that plain- 
tiffs proposed to stand the horse for breeding purposes; 
that plaintiffs had no knowledge as to the qnalities of the 
horse in that regard, and relied upon defendant’s rep- 
resentations and warranty; that upon a trial of the horse 
for an entire season, under proper care and handling in 
every respect, the horse proved to be utterly worthless as 
a breeder, and “has proved of no value whatever for the 
purpose purchased; that he is not and was not as war- 
ranted therein a foal-getter, and that he has proved of no 
yalne to the plaintiffs, to their damage in the sum of $500 
in that regard.” The petition then alleges that the time 
of one man was devoted to the care and handling of the 
horse; that the care, board, feed and nurture of the horse 
have been wholly lost, and that the fair and reasonable 
value thereof is the sum of $600. It is further alleged that 
plaintiffs’ damages accrued throngh no fault or negligence 
of their own, bnt solely through the inherent defects in 
the horse and throngh his failure “to come np to the war- 
ranty aforesaid.” The prayer is for judgment for $1,100, 
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“their damages ag aforesaid,” with interest on $500 from 
April 30, 1907, and on $600 from June 12, 1908. The an- 
swer is: First, a plea to the jurisdiction, which need not 
be considered here; second, it admits the sale and delivery 
of the horse for the agreed consideration of $500, “which 
stallion the said plaintiffs did receive, and have kept to 
this day,” and denies each and every other allegation in 
the petition. The third averment in the answer relates 
to the question as to whether the horse was sold upon a 
written or oral agreement. It is conceded by defendant 
that, for the purpose of this hearing, that question is fore- 
closed against him by the verdict of the jury. It, there- 
fore, will not be considered. 

At the trial upon these pleadings the court instructed 
the jury as follows: 

“No. 2. The burden of proof is upon the plaintiffs to 
establish by a preponderance of the evidence, as to the 
stallion, that they purchased said stallion for breeding 
purposes, at an agreed price of $500, and that they paid 
to defendant the said sum of $500; * * * that said 
stallion was entirely worthless for the purpose for which 
he was sold and purchased, and that the plaintiffs were 
damaged by reason thereof in the sum of $500.” 

“No. 5. The jury are instructed that, if you find in 
favor of the plaintiffs, then it will be your duty to allow 
the plaintiffs interest on the $500, being the purchase 
price of said stallion, from April 30, 1907, to the first day 
of this term of court. m 

“No. 54. You are instructed that you have nothing to 
do with the fact as to whether or not the stallion in ques- 
tion would be good for other than breeding purposes. If 
the plaintiffs bought him for breeding purposes, and he 
was not of the kind of horse that the defendant warranted 
him to be in respect to foal-getting, then the plaintiffs 
are not required in law to keep the horse at his fair value 
for any other purposes.” 

It is apparent from a reading of the pleadings, in con- 
nection with these instructions, that the judgment of the 
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district court cannot be sustained. If the action be 
treated as one for rescission, the petition is clearly in- 
sufficient, in that it contains no allegation that plaintiffs 
ever attempted to rescind the contract, or that they ever 
returned or offered to return the stallion to defendant. 
Such an allegation is necessary to sustain an action for 
rescission. IcCormick Harvesting Machine Co, v. Knoll, 
57 Neb. 790; Alfree ifg. Co. v. Grape, 59 Neb. 777. 

If the action be treated as one for damages for a breach 
of warranty, tlle measure of plaintiffs’ damages would be 
the difference between the actual market value of the 
horse at the tine of its purchase by plaintiffs and its mar- 
ket value had it been as warranted and represented to 
him. McClatchey v. Anderson, 84 Neb. 783. The court 
failed to recognize either of these rules in its instructions 
to the Jury, and the verdict returned is in excess of any 
sum which could be returned under either of such rules. 
The petition does not allege any offer to return the horse 
by plaintiffs, nor does it allege that the horse was of no 
value. The only allegation is that it was valueless for the 
purpose for which they purchased it. The evidence dis- 
closes that, while the horse was valueless as a breeder, 
plaintiffs had wovked him for two or three months; that 
after the horse was “broke” to harness he was “a very nice 
huggy horse, was a fine looking individual,” and a good 
. coach horse. 

It is suggested that the judgment might be sustained on 
the ground of, fraud; and it is argued that defendant’s 
agent at the time of the sale made representations as tu 
the quality of the horse, which were false and therefore 
fraudulent; but here again the petition is defective in not 
containing any such averments. Moreover, in Young v. 
Filley, 19 Neb. 543, we held: “In an action for damages 
for a breach of warranty or fraudulent representatious 
as to the quality of personal property sold, where there is 
no rescission of the contract, the measure of damages is 
the difference between the value of the property as it 
actually was and what would have been its value had it 
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been as represented at the time the representation or war- 
ranty was made.” In the opinion by REESE, J., our pres- 
ent chief justice, p. 545, it is said: “It is insisted by de- 
fendant in error that the petition alleges both a breach of 
warranty and fraud, and for the purpose of the case we 
will assume that such is the fact. In either case, where 
there is no allegation of a rescission of the contract, the 
Ineasure of dainages is the difference between the value of 
the corn as it really was at that time and what it would 
have been worth had it been as represented.” 

It is also argued that in June, 1908, as soon as the 
horse was found to be valueless, plaintiffs advised de- 
fendant of such fact, and that such notice was a waiver 
of any claim of necessity of a tender. Upon this point 
also the petition is silent. 

In support of their claim for $600 for the care, keeping 
and handling of the horse during the season following 
their purchase, which it may be conceded was necessary 
to demonstrate whether or not he was as warranted, 
plaintiffs contend that “it seems to be the general rule in 
cases of breach of warranty for special purposes, etc., the 
damages should be such as may fairly and reasonably be 
considered rising naturally, that is, according to the 
usual course of things from the breach, or such as may 
be reasonably supposed to have been within the contem- 
plation of the parties at the time, as the probable result - 
of the breach.” Upon this point we said in J/undt v. 
Simpkins, 81 Neb. 1: “A sale of personal property with a 
warranty of its fitness for a prescribed use may be 
treated as a sale upon condition subsequent at the election 
of the purchaser, and in the event of a breach of the war- 
ranty the property may be restored and the sale re- 
scinded.” Plaintiffs have not brought themselves within 
this rule by claiming a rescission and offering to restore 
the horse. 

For the reasons above outlined, the judgment of the 
district court is reversed and the cause remanded for 
further proceedings. 

REVERSED. 
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HAMER, J., dissenting. 


I am unable to agree with my associates in this case. 
I start out with the legal proposition that misrepresenta- 
tion, deception and fraud in the sale of personal property 
resulting in damages to the vendee, if shown by competent 
evidence, will support a judgment in his favor whether 
the action be only for a breach of warranty or for fraud 
and deceit. Under the application of the rule stated, the 
evidence in this case is clearly sufficient to sustain the 
judgment of the trial court. The stallion in this case 
was sold purely for a breeder. ‘The agent of Coad, Mr. 
Hall, in order to induce the purchase, said to the plain- 
tiffs, “You can’t lose nothing buying this horse. We will 
guarantee him. We know him to be a breeder. We have 
two or three colts out of him now down at Mr. Coad’s 
ranch at Fremont.” He also presented to plaintiffs a 
printed circular describing the horse as “Bay Billy, by 
W. J. Bryan, 2389, foaled May 1, 1901; he by Kadris, 284; 
dam, Queen, Hambletonian Mare; Bay Billy is a fine five- 
year-old coach stallion. He comes of good lineage, and 
is worthy of all good things that can be said of him, and 
has proved a sure foal-getter in our hands.” Mr. Hall 
knew that these representations were false’ He knew 
that there were no colts at the ranch from this horse, or 
anywhere else. There could be no case containing a 
greater amount of deceit than this case. The purchasers 
desired a goud breeder and sure foal-getter. The defend- 
ant’s agent told them that that was just what they were 
getting. To get such a horse the plaintiffs paid $500 in 
cash. They employed a man to take care of the horse. 
They were put to the expense of $600 in taking care of 
him. If I understand this court aright, it determines that 
the plaintiffs shall find Coad, if they can, and “tender” 
to him the horse in question; that is, they shall have a 
halter on the horse, and shall send him up and down the 
country accompanied by a caretaker until they can find 
Coad, and then, having the horse with them, they are to 
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offer him the halter strap so that he may lead the horse 
away. There was no contention concerning the fact that 
$500 lad been paid as the price of the horse by the plain- 
tiffs, and there was no serious contention but that it cost 
the plaintiffs $600 to keep him until the suit was bronglit. 
It certainly is not debatable that, if Coad told the 
plaintiffs, or either of them, that he would not receive the 
horse back, that of itself would relieve the plaintiffs from 
attempting to return him. What was said on this sub- 
ject? The parties met at Chadron. Coad was there in 
one of his other stallion cases. Sherrill told Coad that 
the horse would not breed. On cross-examination Coad 
admitted this talk. Coad was told by Sherrill that he 
could have the horse back. On cross-examination Sherrill 
testified: “Q. When was that? A. Why, since I have 
been in Chadron. Q. Who was present? A. He and Mr. 
Hall and Muzzey.” This conversation happened at Chad- 
ron. It is not denied. In order to render the inajority 
opinion, the other members of the court seem to shut 
their eyes to these facts. They do that or they ignore 
them. At that time the horse was at Crawford, only 28 
miles distant from Chadron. Coad could not have meant 
by what he said anything except that he would not receive 
the horse buck. Second. But, if there is any doubt upon 
this question, it is forever settled by the fact that Coad 
answered setting up the alleged fact that there was a bar- 
gain to the effect that, if the horse turned out not to be a 
sure foal-getter, he was to be returned to Coad at Fre- 
mont, and that Coad was to furnish the plaintiffs another 
stallion that would be a sure foal-getter. When Coad 
makes this defense, how can it reasonably be contended 
that Coad would receive the horse back if it was offered 
to him? Coad tenaciously hung on to this defense until 
the jury determined it against him. Why should the ma- 
jority of the court refuse to listen to the evidence which 
determines this stubborn fact beyond all question? 
Where a party intentionally and by deceit produces a 
false impression in order to mislead another, or to entrap 
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him, or to obtain an undue advantage over him, it is then 
a case of positive fraud in the true sense of the term. In 
every case where there is positive fraud, the man who 
perpetrates the fraud is entitled to no standing. IMe- 
Cready v. Phillips, 56 Neb. 446. Coad is no more entitled 
to protection against the deceitful act perpetrated, than 
was the criminal who “gold-bricked” a prominent banker 
from the central part of this state a few years ago, or 
Mabry and his gang, who “confidenced” victims from all 
classes and from all parts of the United States. Coad by 
his answer said: “J will not take the stallion back and 
‘give you your money. You can bring me the stallion, but 
you must take another stallion in place of him. I keep 
your money.” In the face of Mr. Coad’s contention, how 
. can there be any doubt about it? No man who practices 
a “confidence game,” and by the deception of an unsus- 
pecting and innocent person, and without other consid- 
eration except the use of some instrument as the basis 
of such deception, should be permitted to successfully in- 
terpose the well-intentioned forms of the law adapted to 
ordinary commercial transactions as a shield to ill-gotten 
fruits of his iniquity, and such instrument, whether of a 
trifling or substantial value, is not entitled to special con- 
sideration at the hands of the court. Courts are in some 
instances called upon to lend their aid to a skillful and 
unprincipled wrongdoer who uses the form of the law to 
accomplish his wicked purpose. In Graffam v. Burgess, 
117 U. S. 180, 186, Mr. Justice Bradley, delivering the 
opinion of the court, said: “It is insisted that the pro- 
ceedings were all conducted according to the forms of law. 
Very likely. Some of the most atrocious frauds are com- 
mitted in that way. Indeed, the greater the fraud in- 
tended, the more particular the parties to it often are to 
proceed according to the strictest form of law.” 

It igs a mistake for the majority to rule that the plain- 
tiffs shall not be allowed to recover for the injury that 
has been done to them through ‘the deception practiced 
upon them by the defendant Coad and his agent, Hall. It 
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is the impractical nature of the majority opinion which 
makes men look askance at a “legal decision.” The diff- 
culty with the majority opinion would seem to be that it 
fails to take notice that there may be three or more things 
instead of two. If I may use the illustration, the opinion 
is along the line that all wagons must be red wagons or 
green ones, while I think there are no good objections to 
wagons of other colors. It is an idea of ancient legal 
learning that there can only be two suits in this class of 
cases; one to recover for the injury done—claimed to be 
the difference between the true value of the thing sold and 
its sale price—and the other, to recover back the price 
paid for the article sold, based upon a rescission of the 
sale. Under the first theory, the purchaser must keep 
the article which he was deceived into purchasing. He 
is bound to keep it, although he never intended to buy, 
nnd would not have bought it if he had known the actual 
facts surrounding it, and though induced by deception 
to make the purchase, he must sue for the difference in 
value between what-it is actually worth and the sale price. 
The other idea is that, before there can be ua recovery, 
there must be a rescission of the contract. I maintain 
that this doctrine is obsolete in all cases of wilful fraud 
and deception. The majority opinion is not justified by- 
common sense as applied to business. It is a contention 
for overtechnical nicety. It would have done great credit 
to the period of 200 years ago. I am trying to nake the 
contention that the law is something to which common 
sense—just ordinary business sense—may be applied, 
just as it may be applied to other occupations, to farming, 
to surgery, and to merchandizing. The great danger is 
that the application of the law is likely to be unnecessarily 
mixed with a tincture of fictitious and far-fetched learn- 
ing that is, or onght to be, obsolete. In this case the pur- 
chase was clearly brought about by the misrepresentation 
of Hall, the agent of the defendant, Coad. What he said 
was wholly false. There were no colts from the horse at 
Fremont. The horse was unable to get foals. Hall and 
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Coad knew that. Coad comes into this court and asks 
this court to lay down the doctrine that, notwithstanding 
the deception which he practiced upon the purchasers, 
they are bound to keep the horse for whatever he is worth, 
although they did not buy him for any other purpose than 
to be a foal-getter, and he is absolutely worthless for that 
purpose; or, they are bound to find Coad, wherever he 
may be, and to “tender” the horse back. And they are 
bound to do this, although Coad has said that he would 
not take the horse back, and has made a long and strenu- 
ous contention attempting to prove that there was to be 
an exchange of stallions if the horse turned out not to be 
a foal-getter, and has been beaten. The majority opinion 
imposes upon the plaintiffs the burden of hunting up 
Coad, who was always a difficult man to find because he 
was continually going from one end of the state to the 
other, besides making trips into Wyoming, Colorado and 
Chicago. Under the majority opinion, the plaintiffs are 
to be forever burdened with taking the horse along with 
them from one end of the state to the other looking for 
Coad. They are always to have the horse on hand to offer 
him to Coad. The thing proposed to be done is imprac- 
ticable and wholly unbusinesslike. 

The pleadings and facts allege and show deception. 
The plaintiffs were defrauded out of the $500 that they 
paid for the horse, and they were conipelled to keep the 
horse about a year before they could know that he was 
not a breeder, and that he was sterile and wholly with- 
out capacity as a breeder. The plaintiffs have lost the 
money which they expended in keeping the horse. It is 
the idea of the writer that, when the deception is alleged 
and proved, the plaintiffs onght to be allowed the damage 
that they have suffered by reason of such deception, and 
that it is immaterial whether they tender back the instru- 
ment used to deceive or to accomplish the deceit intended. 
The plaintiffs have not refused to give Coad his horse. 
Coad never demanded the horse. Besides they have told 
him that he could have the horse. 
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The effect of the majority opinion is to offer a premium 
for the practice of deception, and that premium is that 
the purchasers shall be compelled to keep the horse in any 
event if the seller, by any sort of misrepresentation and 
fraud to the purchaser, gets the horse delivered to the 
man he deceives. Suppose the case of one who is “gold- 
bricked.” Suppose that by deception the swindler gets 
out of the purchaser $5,000 for his gold brick, and the 
purchaser is fortunate enough to discover the deception, 
and he finds the man who has deceived him, and sues him 
to recover the $5,000 ont of which he has been defrauded. 
Then, suppose the defendant coolly meets the plaintiff 
with the proposition that the brick was actually worth 
$7.50; that the actual brass, copper and lead contained in 
it were of the value of $7.50; and then insists that there 
was no offer to return the brick, and he objects to the plain- 
tiff’s right of action on the ground that there has been no 
“tender” to him of the brick. There is no difference in 
principle in the actual case and the case supposed. This 
case is the same as any other case where confidence men 
secure victims by misrepresentation. It is time that our 
courts refused to coddle confidence men who secure vic- 
tims by selling stallions that are known not to be breed- 
ers, or by selling gold bricks, or by promoting sham prize 
fights and sham races, after the manner of the Mabry 
gang. There is no good reason why the judgment of the 
district court should not stand. It is the judgment of 
a practical business judge who is a good lawyer and 12 
practical business men and farmers who sat on the jury. 

Section 92 of the code provides what the petition must 
contain: “First. The name of the court and county in 
which the action is brought, and the names of the parties, 
plaintiff and defendant. Second. A statement of the 
facts constituting the cause of action, in ordinary and 
concise language, and without repetition. Third. A de- 
mand of the relief to which the party supposes himself 
entitled.” The provisions of the code touching the con- 
tents of the petition permit any statement of facts to be 
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made which constitute the cause of action, and no form 
of language is required, and there is no restriction ex- 
cept that the story is to be told without repetition. The 
language used is “ordinary language.” We make the 
point that any statement complying with the code, as 
above quoted, and that demands relief and is supported 
by sufficient evidence entitles the litigant to recover. 
Section 90 of the code specifically provides that the rules 
of pleading heretofore existing in civil actions are abol- 
ished, and that the forms and rules by which the suffi- 
ciency of a pleading is to be determined are only such 
forms and rules as are “prescribed by this code.” There 
is, therefore, no reason whatever to go to any of the old 
forms. The pleader is simply to tell his story, and if that 
story is sufficient, and is supported by the evidence, then 
he is entitled to the relief which his story gives him. 
There is nothing in our code touching the pleadings in 
this case which compels the use of a particular form for 
a breach of warranty or deceit. If the “law” demands 
something that is not in the code, then I demand that this 
court shal] change what it calls the “law,” because there 
is nothing that requires this court to stand by an ancient, 
inappropriate, and obsolete doctrine which has-been legis- 
lated out of existence. The defendant asks this court to 
protect him in the practice of his deception. He asks that 
the mode used shall be after the manner of an ox wagon 
or a donkey’s cart, when there are carriages, beautiful 
horses and automobiles all about. 

In Martin v. Hutton, 90 Neb, 34, defendant falsely rep- 
resented to the plaintiff that a certain quarter section of 
land was not subject to entry because of a homestead 
filing thereon, and that he (Hutton) would secure a re- 
linquishment of that filing for $2 an acre, or $320 all 
told. Hutton received the money from the plaintiff. 
There was no consideration for the payment of the money, 
because the land was all the time subject to entry, and 
Hutton obtained it from the plaintiff by fraud. In a suit 
by the plaintiff to recover the money back, the defendant 
' 80 ee . : a WS aS a 
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seems to have contended that the plaintiff, as a condition 
precedent to prosecuting the action, was required to re- 
scind the contract. The plaintiff lived on the land. Hut- 
ton wanted him to give it up. He made the same conten- 
tion Coad does, only Coad says there was no rescission of 
the contract, and that the horse was not tendered back 
to him. The contention was overruled, and there was 
judgment for the plaintiff for the full amount of money 
out of which the defendant had defrauded him. . 
In Warder, Bushnell & Glessner Co. v. Myers, 70 Neb. 
15, the plaintiff undertook to repair a harvesting machine 
sy that it would do good work, and, if it did not do good 
work, it was to be taken back by the plaintiff and the 
defendant’s note surrendered. In a suit upon the note, 
where the defendant answered that there was a failure to 
repair and furnish such a machine as was agreed upon, 
the plaintiff objected that it was nowhere alleged in the 
answer that there was an offer to return the machine and 
rescind the contract, or any demand for the return of the 
note, or any notice to the plaintiff. This court said that 
an allegation of notice and rescission of the contract was 
not necessary in order to tender a valid defense, and that 
“the plaintiff undertook affirmatively, under the agree- 
ment, to repair the machine and to put it in good working 
order, or take it back and return the defendant’s note. 
This it failed to do, and, until it had complied with the 
terms of the agreement, it had no cause of action on the 
note, the consideration of which, because of its neglect 
and refusal to put the machine in good working order, 
had, by reason thereof, failed. It was not a question of 
rescission of contract, but of compliance with its terms 
on the part of the plaintiff, in order to entitle it to 
a recovery on the note sued on.” Applying the doctrine 
to the instant case, the defendant would have had no 
cause of action if he had brought suit upon the note given 
for the purchase price of the horse, and simply because 
he did not furnish a stallion such as he had agreed to 
furnish—a stallion with the breeding power to get colts 
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—and neither does the defendant have any defense, for 
the same reason. 

In dlurray v. Mann, 2 Exch. (Eng.) *538, the agent 
sold a horse, very much as the agent in the instant case. 
The agent took the horse back and refunded the purchaser 
the money which he had paid. If Hall had taken the 
stallion back and had repaid the plaintiffs the purchase 
price, there would have been a still stronger similarity 
between the cases. If Hall and the plaintiffs had together 
endeavored to trade back, they could have been met by 
the principal, Coad, with the proposition that they had 
no right to trade back, and that was the proposition with 
which the principal in the English case met his agent, the 
livery stable keeper. HMammatt v. Emerson, 27 Me. 308, 
46 Am. Dec. 598, and Hames v. Morgan, 37 Tl. 260, seem 
to justify the contention I am making. Coad’s evidence 
admits the deception. 


CHARLES W. MOLINE, APPELLANT, V. Eva CHARLOTTA 
CARLSON; JOHN J. JOHNSON, EXECUTOR, ET AL., 
APPELLEES. 


Fiiep Novemser 13,1912. No. 16,860. 


1, Specific Performance: Paro. Conrracts. .The rule is now well 
settled in this court that a parol contract will be enforced by a 
court of equity where one party has wholly and the other partly 
performed it, and its non-fulfillment on the one hand would 
amount to a fraud upon the party who has fully performed it. 


AGREEMENT To DEyISE: DEFENSE BY Hetrs. Where a hus- 
band and wife take into their family the infant child of a 
stranger, and either then or subsequently they jointly orally agree 
that, if such child will remain with them during their lives and 
render them faithful and obedient service as a child, they will, 
at their death, by will or otherwise, leave him all of the estate 
of which they die seized, held, that the statute as to homesteads 
cannot be pleaded by the heirs of either the husband or wife as 
a defense to a suit by such child for the enforcement of the 
parol] contract. 


8. Contracts: Evimence. The evidence examined and set out in the 
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opinion, held, that the parol contract in this case possessed the 
elements of certainty, and the proof establishing it is sufficiently 
clear and satisfactory. 


APPEAL from the district court for S.unders county: 
GEORGE I*, Corcoran, Jupen. Reversed with directions. 


C. Petrus Peterson and Charles H. Slama, for appel- 
lant. 


B, HE. Hendricks and Simpson & Simpson, contra. 


Fawcett, J. 


This suit was instituted in the district court for Saun- 
ders county to quiet title to the east half of the northwest 
quarter and the north half of the northeast quarter of the 
southwest quarter of section 25, township 14, range 8, in 
said county. The decree quieted plaintifi’s title to an 
undivided one-half interest in the land, and dismissed the 
suit as to the other half. Plaintiff appeals. 

Plaintiff relies upon a parol contract, which he sets 
out as follows: “That on September 1, 1896, and at 
many divers times prior and subsequent to said day, said 
Peter A. Carlson and his wife, the defendant Eva Char- 
lotta Carlson, orally promised that, in consideration of 
the plaintiff’s services and of the plaintiff remaining with 
them on their farm until said Carlson’s death, they would 
leave to plaintiff, by will or otherwise, all of said Carl- 
son’s estate of which he would die seized, and that plain- 
tiff would be made Carlson’s residuary legatee; that in 
consideration of said promises, and relying thereon, the 
plaintiff yielded to the request and agreed thereto; that 
he refused to go with his own father, that le sacrificed all 
other opportunities for his own advancement, and re- 
mained with the said Peter A. Carlson, serving and obey- 
ing said Carlson in all his wishes and desires, and ren- 
dered unto said Peter A. Carlson full and faithful service 
in implicit reliance upon the said oral agreement; that 
pursuant thereto said-Peter A. Carlson did execute a will 
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conforming to said agreement; but that thereafter said 
Peter A. Carlson wrongfully executed another will giving 
plaintiff the sum of only $400.” The petition also alleges 
that the land belonged to Carlson in his lifetime; that 
Carlson died March 24, 1909; and that defendant John- 
son is the duly qualified executor of the will of said Carl- 
son, deceased. 

The defendant Eva Charlotta Carlson entered her vol- 
untary appearance in the suit, and filed her answer, in 
which she admits all the allegations contained in and 
consents to the prayer of the petition; and further al- 
leges “that this action is brought with her consent and to 
satisfy her wish and desire that the agreement between 
this defendant’s lamented husband and the plaintiff may, 
in justice and equity, be fulfilled, so plaintiff will be the 
sole residuary heir of Peter A. Carlson, deceased.” 

The heirs of Peter A. Carlson being all nonresidents of 
Saunders county and unknown to plaintiff, service was 
had upon them by order of the court, in accordance with 
the provisions of the statute in such case nade and pro- 
yided. After disposing of certain motions and demurrers, 
which we deem it unnecessary to refer to, Ida Sofia. Ahlen 
filed her separate answer, alleging that said Carlson left 
as his only heirg at law and next of kin Eva Charlotta 
Carlson, his widow, Carl W. Carlson, a brother, and John 
Emil Larson, a nephew, and Ida Sofia Ahlen (herself) a 
niece, the last two being children of a deceased sister of 
said Peter A. Carlson. She further admits the death of 
Carlson; the appointment of Johnson as executor; that 
Eva Charlotta. Carlson is the widow of deceased; the 
ownership of the land by Carlson prior to his decease; 
and that plaintiff has resided upon the premises ag ten- 
ant of said Carlson for several years last past; alleges 
the execution of the last will of Carlson; that the same 
had been duly admitted to probate (attaching a copy of 
the will to her answer) ; alleges that Carlson and his wife 
resided upon the land as their home; that neither of them 
during said time owned or possessed any other lands, 
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houses or town lots; and that the real estate in contro- 
versy was the home and homestead of Carlson and his 
wife; and denies every other allegation. The will at- 
tached to her answer devised the lands to the widow for 
her life, bequeathed $400 to plaintiff, and all the rest and 
residue of his property, share and share alike, to his legal 
heirs. The answer of defendant Johnson, executor, is 
substantially the same as that filed by defendant Ahlen 

Carl W. Carlson first appeared especially, objecting to 
the jurisdiction of the court over him, which objection 
was overruled. He thereupon answered separately; his 
answer in all essentials being similar to the answer of 
defendant Ahlen. John Emil Larson, the nephew referred 
to in the answers of Mrs. Ahlen and Carl W. Carlson, 
made no appearance. 

The reply to the three answers above set out denies all 
allegations of such answers, except such as admit allega- 
tions in plaintiffs petition. 

The decree found that, under the pleadings and answer 
of defendant Eva Charlotta Carlson, plaintiff is entitled 
to judgment against her; finds all the allegations of the 
three answers above set out to be true; and that as to 
said defendants and each of them the plaintiff has no 
cause of action; finds that the land in controversy was 
in September, 1896, occupied by Carlson and his wife as 
their homestead; that the same constituted their home- 
stead- at all times thereafter until the death of Peter A. 
Carlson; that the value of the lands in September, 1896, 
was $3,000; adjudged that the plaintiff is the owner of 
an undivided one-half of the lands, “being such interest 
only as the defendant Eva Charlotta Carlson had in said 
lands as the widow of Peter A. Carlson, deceased ;” 
quieted in plaintiff title to such half interest, subject to 
any rights the executor may have for the payment of 
debts and expenses of administration; that as to the de- 
fendanis, other than Eva Charlotta Carlson, plaintiff's 
action be dismissed. 

The issues presented for our consideration are stated in 
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the brief for appellees as follows: “First. Was any oral 
contract entered into between Peter A. Carlson, the tes- 
tator, and the appellant herein, whereby Carlson obli- 
gated himself to convey the land described in the petition 
to the appellant, either by will or otherwise? Second. 
Was the land owned by Peter A. Carlson at all times his 
family homestead, and not subject to his individual dis- 
posal?” 

The first question is not accurately stated. It is not 
alleged that Carlson agreed to convey “the land described 
in the petition.” The allegation is that he agreed to 
“Jeave to plaintiff, by will or otherwise, all of said Carl- 
son’s estate of which he should die seized.” As thus madi- 
fied, the question must be answered in the affirmative. 

The defendant Mrs. Carlson testified, substantially, as 
follows: “I am 88 years old. JI have lived in Saun- 
ders county about 85 years. * * * We have lived 
on this farm over 20 years. My husband and I had 
four children, but they are all dead. My oldest daughter 
had one child, a boy, but he died when he was two months 
old. All my children have been dead many years. My 
oldest daughter’s little boy died about 16 years ago. Any- 
way, Charlie Moline is my son. He was four years old 
when he came to us. He is married and has got six chil- 
dren. He hag lived on this farm since he was four years 
old. He has been in this place always until now, and I 
hope he will stay here too. His mother was dead, and 
his father asked us to take him, and I say, ‘Well, if I can 
be mother for him I will, I don’t want to take him if * 
eannot be like a mother.’ My husband, Mr. Carlson, was 
there and heard that talk, and he wanted to do that too; 
both of us wanted to take the boy. Mr. Carlson said: 
‘We'll do the best we can for the little child,’ and Carlson 
said he wanted to take him for his son. He said he would 
take him for his boy, and we say: ‘He shall come to us 
and stay with us forever, and afterwards he can attend 
to us while we be old,’ and at that time it was said that 
all our property should belong to Charlie Moline after 
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we died. Then Charlie came to live with us, and we do 
all we can for him, and he do everything he could do to 
help us. We send him to school, and he done what he 
could, and as he grew older he act all right, he work on 
the farm, and he been ail right. My husband and Charlie 
they talk about the farm many time after Charlie got 
older, and when Charlie was 16 years old Carlson prom- 
ised him for sure that Charlie was to have the farm. They 
had a talk in our house when Charlie was about 16 vears 
old, and then Carlson promised Charlie for sure that he 
would get the farm. When my husband told Charlie that 
Charlie should have the farm, I was willing. It was all 
right with me. I was willing then, and I am willing now, 
to let him have every bit. Of course, you know, I want 
my board so long I live. I do not know how Icng I live, 
and then it goes to him. No child could be a better child 
than Charlie have been to me. My husband tell Charlie 
many times that he should have the farm. I couldn’t tell 
how muny times he told him, but many, many times, and 
he never say anything different.” On cross-examination 
she testified: “We send him to school and clothe him. 
He never needed a doctor for he hardly be sick. We gave 
him a little spending money, a little bit, a quarter of a 
dollar. We furnish him clothes and treat him kindly. 
Yes; Mr. Carlson and Charlie had some trouble. It was 
pretty hard to get along with Carlson. He was hard on 
me, I hate to talk about it. Sometimes Carlson and 
Charlie didn't get along well because Carlson was drunk, 
and then he hardly know what he do. Once Carlson was 
going to choke Charlie when he was drunk, and Charlie 
pushed him away. They quarrel two times. They weren’t 
friendly towards each other. Once Charlie went to see his 
father. I tell him to go and see him. He stay about a 
week. Charlie and I were friendly; he called me ‘mother.’ 
Mr. Carlson and Charlie wasn’t so friendly. Mr. Carlson 
was sorry when Charlie was away. He said: ‘I be glad 
if Charlie come back.’ Carlson scolded Charlie and he 
scold me, but when Charlie was away Carlsun was so 
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angry. ‘I wish Charlie come back, I wish he come,’ he 
say. * * * Once Carlson and I went to Wahoo, and 
he made a will for Charlie; he had a will drawn, and he 
showed it to Charlie, and afterwards Charlie said, ‘You 
better keep the will, papa, for maybe you take better care 
of it than I do” He kept this will about a year. I don’t 
know just how long, but a year, and then Carlson burnt 
the will up one time when he got drunk. * * * I knew 
that Carlson had a brother and had a sister, but she died 
and left two children. I don’t know anything about them. 
I don’t. know if they live or not. Charlie don’t know any- 
thing about them, and he didn’t know where they are. I 
never had anything to do with those people, never. Carl- 
son used to write to them. ‘He write a letter, and Wil- 
liam hardly answer him, so he didn’t get much love for 
him.’ Carlson didn’t write to his sister’s daughter, he 
didn’t know where she lived. He tried to find out, but 
couldn’t. Charlie comes to see me often; he come in the 
_ morning, and he come in the noon, and he come in the 
evening; he comes every day. Oh, he be so kind to me. 
I want him to have everything. We rented the farm to 
Charlie since he has grown up. He pays us $300 rent; 
he paid that always.” Redirect. “Q. How did it happen, 
what made the bad feeling between Mr. Carlson and 
Charlie? A. The brandy. Q. And who used the brandy? 
A. Carlson; Charlie never, and that is why I love him 
for, for I hate brandy; I pour many tears for it. When I 
sign the paper in this case it was my free will. I hope 
and pray God you do the best you can for me and Charlie. 
You know what you done for Charlie you done for me and 
for his poor little children.” 

The witness A. F. Johnson testified, substantially: “I 
am 70 years old, and now live at Mead; have lived there 
about 6 years. Before that I lived on a farm 4 miles from 
Peter A. Carlson’s farm. Carlson and I visited back and 
forth a good deal. I was well acquainted with Carlson; 
I knew him since we were 18 years old. * * * Mr. 
Carlson and I talked about his farm and about Charlie 
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Moline. I remember that talk. It is a pretty long time 
ago. It must be 13 or 14 years ago. The talk was right 
in his house. He called me and my wife to come down 
there for dinner, and after dinner we go into the front 
room and sit down, and then he says to me, ‘There is some- 
thing I want to talk to you and let you know.’ ‘Well,’ 
he say, ‘my wife and I have agreed to promise Charlie 
Moline the farm and everything what we have after we 
is dead, and he have promised us to stay here and take 
care of us; he have done that before and he have promised 
to do that after this, so we want to make up a will for 
him ;’ and I say, ‘Do you want to do that you might do 
that pretty quick ;? and he say, ‘Well, I want to talk about 
that before you so you know what we want to do. I am 
outside a good many times, and I do not know what some 
can help me if I may die before we make up the will, so 
you hear that now, you can witness that.’ I remember 
this well. I also remember that the boy was about four 
years old when he was taken into the Carlson home.” 

The witness Reim testified that he was the assessor. 
“T called at Mr. Carlson’s home to assess him; we talked 
about one thing and another, and he finally got to telling 
me that he received a letter from Charlie’s father; that 
he wanted the boy back; and Carlson told me that he had 
made agreements now with Charlie and his father that 
if he stays until the old folks were dead that everything 
that was theirs, real and personal, was Charlie’s.” 

The witness Baur testified that Carlson traded with him 
in his store; that on one occasion “we got to talking, and 
he told me his whole life story, how he had to go through 
life, and how he struggled ; and, as he was coughing pretty 
heavy, I says, ‘It’s about time, old man, you prepare for 
death,’ and one thing brought on another, and he said he 
has got it pretty nice and everything is all right, and I 
asked him who would get all the stuff he left behind, and 
he says, ‘All is Charlie’s, Charlie Moline; he told me at 
one time that Charlie Moline took care of his things, and 
that in case something should happen that he gets his 
estate.” 
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The witness Okeson testified that he had been acquainted 
with Carlson for 24 years; that he did work on Carlson’s 
new house about 9 or 10 years ago; that, “while walking 
with Mr. Carlson on the road by his farm and near Frank 
Halsted’s place—Mr, Halsted was married to Mr. Carl- 
son’s daughter at one time—I said to Mr. Carlson, ‘Well, 
some times when you die Frank will come after some of 
your property,’ and Mr. Carlson he said, ‘No, everything 
that would be after me and my wife that will fall to 
Carl;’ that is Carl Moline, the plaintiff; Mrs. Halsted, 
Carlson’s daughter, had died long before that time, about 
10 years before.” 

Five other witnesses testify to statements made by Carl- 
son of quite similar import. It is also shown that, when 
plaintiff married, Carlson bnilt a cottage on the farm, 
into which he and Mrs. Carlson moved, and in which they 
lived until the death of Mr. Carlson, and that plaintiff, 
with his wife, resided in the old house. Carlson and his 
wife retained about five acres for a garden, and plaintiff 
tilled the farm, paying Carlson $300 a year rent therefor. 
During all of the years that plaintiff worked upon the 
farm, up to the time of his marriage, he never received 
wages of any kind for his services. Every act and state- 
ment of Carlson’s during the nearly 30 years of plaintiffs 
’ association with him, except the making of the last will, 
clearly indicate that the relations existing between him 
and his wife on the one side and plaintiff on the other 
were as claimed by plaintiff. 

It is hard to see how a stronger case could be made in 
support of a parol agreement of the kind alleged in this 
case. To our minds the evidence is clear and satisfactory 
to the effect that Mr. and Mrs. Carlson made the agree- 
ment set out in plaintiff’s petition, and that plaintiff fully 
performed his part of the contract. The fact that Mr. 
Carlson in his later years became addicted to the use of 
strong drink, and that while intoxicated he quarreled with 
the plaintiff, for no other reason, as appears from the 
record, except that plaintiff interfered in behalf of his 
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foster mother, affords no justification for a breach of the 
contract on the part of the deceased. Plaintiff was taken 
into their home when he was little more than.a babe, under 
an assurance then made by the deceased and his wife that 
upon their death he should have all o1 their estate, and 
when, at the age of about 16 years, his father desired to 
have the boy return to him, the Carlsons again expressly 
agreed that, if he would remain with them until their 
death, he should have all of the estate. Acting under that 
agreement, plaintiff did not return to his father, but re- 
mained with the Carlsons and performed every duty faith- 
fully and well. Upon this point there is no evidence to 
the contrary. We hold, therefore, that the contract al- 
leged in the plaintiffs petition is fully proved. 

That a parol contract of the kind set out in plaintiff’s 
petition will be enforced where the making of the contract 
is sustained by clear and satisfactory proof is now so well 
settled in this state as to no longer require reference to 
our former decisions upon that point. 

This brings us to the second point, viz.: “Was the 
land owned by Peter A. Carlson at all times his family 
homestead, and not subject to his individual disposal?” 

Tpon this branch of the case counsel for defendauts rely 
upon Teske v. Dittberner, 70 Neb, 544, and Lichty v, Beale, 
75 Neb. 770. We do not think either of the cases cited is 
a bar to a recovery in this suit. Lichty v. Beale is not in 
point. In the Dittberner case the oral agreement was 
that the son Carl was to remain upon the particular prem- 
ises in controversy, pay the taxes, keep up the place and 
improve it, and provide a home, board, clothing and spend- 
ing money for the said Frederick Teske and his wife so 
long as they should live. If either the said TFrederick 
Teske or his wife should desire to leave the home to be 
provided. by plaintiff, then they were to receive $100 each 
per year in lieu of the above provisions relative to their 
support. In considering that contract, the court was of 
the opinion that it was governed by section 4, ch. 36, Comp. 
St. 1901, entitled “Homesteads,” The ditference between 
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that case and the one at bar is marked. The effect of the 
oral contract in that case was that the parents presently 
parted with the control of their homestead, and, instead 
of the son living with and serving and caring for them in 
their own home until their death, he was to provide a 
home for them; while in the case at bar no limitations 
whatever were put upon the right of Carlson and his wife 
to occupy, sell and convey, or encumber their homestead 
in any manner they saw fit. Their only contract was that, 
in consideration for the services rendered by plaintiff, he 
should have whatever estate remained after their death. 

Tt will be seen, therefore, that this case does not come 
within the purview of section 4, supra, but that it is con- 
trolled by section 17, ch. 36, supra, which provides: “If 
the homestead was selected from the separate property of 
either husband or wife, it vests, on the death of the person 
from whose property it was selected, in the survivor for 
life, and afterwards in his or her heirs forever, subject to 
the power of the decedent to dispose of the same, except 
the life estate of the survivor, by will.” In the light of 
this statute, there can be no doubt but that, if Carlson, at 
the time he made the oral contract relied upon, had ex- 
ecuted his will, devising to plaintiff all of the estate, real 
and personal, of which he might die seized, subject to the 
life estate of his wife, the will would have been valid, 
and could not have been assailed by any one after his 
death. If he could have lawfully made a will thus dis- 
posing of his property, then he could lawfully contract to 
make such a will, and his heirs would have no more stand- 
ing in court to plead the statute as to homesteads as a 
defense to an action to enforce the contract than they 
would have to plead the same statute if the suit were 
based upon such a will. By the parol contract, which we 
have already held igs established by clear and satisfactory 
proof, Mr.. Carlson did not attempt to convey or encum- 
ber his homestead, or to defeat his wife of her life estate 
as his surviving spouse, if she became such. He simply 
agreed to do that which the section of our statutes above 
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quoted shows he had a legal right to do; and, having ex- 
ecuted a will leaving his estate to persons.other than the 
plaintiff, he has broken his contract, and plaintiff is en- 
titled to the relief prayed. In addition to all this, it ap- 
pears from the record before us that at the time Carlson 
made the contract, and at the time of his death, there 
was no one dependent upon him for support, except his 
wife, who joined with him in the oral contract, and who 
now insists upon its performance. She was the only per- 
son, except Carlson himself, who had any right of home- 
stead, and this right she has expressly waived and re- 
linquished by her answer in this case. 

The judgment of the district court is therefore reversed 
and the cause remanded, with directions to enter a de- 
cree quieting plaintiff’s title in and to the lands in con- 
troversy, subject only to the debts, if any, of Peter A. 
Carlson and Eva Charlotta Carlson, and the costs of ad- 
ministration; the costs of the suit to be taxed against the 
defendants Ida Sofia Ahlen and Carl W. Carlson. 


REVERSED. 


INTERNATIONAL TEXT-BOOK COMPANY, APPELLANT, V. 
WILLIAM H. MARTIN, APPELLEE. 


Firep NoveMBrErR 13,1912. No. 17,382. 


1. Former Opinion Affirmed. Our former opinion, reported in 82 Neb. 
403, re-examined and adhered ito. 


2. Instruction of the irial court, considered in the opinion, held 
erroneous, in that it is not based upon any competent testimony. 


8. Contracts: Breach: Evipence. Evidence examined and referred 
to in the opinion, held insufficient to sustain the judgment. 


APPFAL from the district court for Lancaster county: 
Lincotn Frost, Jupeu. Reversed with directions. 


Hall & Bishop and David A. Harrington, for appellant. 


McGraw & Wilke, contra. 
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FAWCETT, J. 


This case is before us a second time. Our opinion upon 
the former hearing may be found in 82 Neb. 403. For 
a statement of the controversy reference is made to that 
opinion. It is sufficient, for the purpose of this opinion, 
to state that plaintiff conducts a correspondence school; 
that defendant entered into a contract with it to take its 
course of instruction in electrical engineering, for which 
he was to pay $78 in monthly payments of $2, less 10 per 
cent., and plus $1 for a transfer fee; that he continued his 
monthly payments until he had paid about $50, when he 
ceased making such payments, and subsequently notified 
the agent of plaintiff that he did not intend to carry out 
the contract. The books and papers necessary to com- 
mence his studies were sent to him by plaintiff, and we 
gather from his testimony that they are still in the box 
in which they were shipped to him. However that may 
be, he never entered upon the studies. , 

Upon the former hearing we held that the district court 
erred in instructing the jury that, if plaintiff was en- 
titled to a verdict, the measure of its recovery would be 
the loss of its profit on its contract, plus the value of the 
services it had rendered defendant. The reason given for 
our holding was: “It will be observed that plaintiff has 
not been in default in any particular in performing, so 
far as defendant would permit it to perform, the contract; 
that its undertaking is to continue its course of instruc- 
tion until it has educated defendant to such a degree of 
proficiency as to entitle him to a diploma. No one can 
logically establish the period during which its teachers 
must send out questions and correct answers given by 
defendant in response thereto. The evidence indicates 
that plaintiff employs nearly 400 teachers, and the addi- 
tion or loss of one student would hardly increase or di- 
iinish plaintiff's expense to any perceptible degree. The 
contract is entire, and, upon defendant’s refusal to per- 
form, and subsequent to the maturity of all of the monthly 
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payments, plaintiff ought to recover the consideration 
defendant agreed to pay it, unless defendant can show 
some facts that reasonably and definitely tend to mitigate 
plaintiff's damages.” Upon the last trial in the district 
court, evidently influenced by the last clause of the last 
sentence above quoted, the court again instructed the 
jury that, if they should find from the evidence that the 
cost to plaintiff of fulfilling its contract amounts to more 
than the balance due from defendant on his contract, then 
their verdict should be for the defendant. Construing the 
clause from our former opinion, to which attention has 
been directed, to mean what the trial court evidently con- 
strued it to mean, still this instruction should not have 
been given, for the reason that defendant utterly failed to 
show by any competent evidence any “facts that reason- 
ably and definitely tend to mitigate plaintiff's damages.” 

The only evidence offered upon that point is the testi- 
mony of Professor Stout, of the University of Nebraska, 
- and Mr. Penny, an assistant in the office of the state su- 
 perintendent. Professor Stout testified as follows: “Q. 
Do you know anything about the nature of the papers 
usually sent out by correspondence schools * * * in 
teaching electrical engineering? A. I do not recall that 
I have ever seen any of the electrical engineering papers. 
Q. Do you know the usual papers sent out to students, the 
class of paper, the style of questions asked, the amount 
of questions asked as a general thing in the papers sent 
out by correspondence to those students? A. Taking the 
question on a general basis that way, I would say that I 
do not know. My observation is limited to comparatively 
few papers. Q. Do you know how long it takes a com- 
petent person to examine the answers sent to questions 
asked in one of those papers? A. For an unqualified 
answer, I think I wonld have to answer no.” On cross- 
examination, his testimony was: “I meet classes day 
after day in the higher branch of civil engineering. I 
have nothing to do with electrical engineering at all. My 
experience is based on the four-years’ course of instruc- 
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tion in engineering leading to the degree of civil engineer. 
I have had no experience at all in correspondence 
schools, never taught in one, and do not know about the 
expense of running such a school, except as I should esti- 
mate it in comparison with my work in the university. 
* * * T do not know anything about the International 
Text-Book Company so far as their equipment and num- 
ber of instructors is concerned, nor anything about the 
cost with which they handle the students. I don’t know 
anything about what it costs them to handle the students 
of electrical engineering. * * * Q. The point is, you 
don’t know anything about their facilities for teaching 
electrical engineering? A. Putting the question that way, 
I think my answer would be, no, I don’t. I do not know 
the number of instructors they have in the electrical en- 
gineering, what they pay, nor how many students an in- 
structor can attend to.” Mr. Penny, upon cross-examina- 
tion, testified: “I do not know anything about the cost 
of instruction per student in electrical engineering at 
the International Text-Book Company school at Scran- 
ton, nor anything about the teaching or administrative 
force of that school, nor anything about the expense of 
operating that school per student in electrical engineer- 
ing at any time. Where a school makes a business of 
teaching by correspondence and is organized on that 
basis, T have no experience as to the cost per student for 
electrical engineering.” Counsel for plaintiff moved to 
strike out the testimony of these witnesses. His motion 
was overruled. In this ruling the district court erred. 
Their own testimony clearly shows their incompetency. 
Indeed, we are unable to see how any witness could have 
been found who could testify to any facts which, as stated 
by Judge Root, would “definitely tend to mitigate plain- . 
tiff’s damages.” 

In 2 Sedgwick, Damages (9th ed.) sec. 612, it is said: 
“In some cases the plaintiff may recover the whole con- 
tract price. A common case is that of a schoolmaster. If 
a scholar is removed from the school during the quarter, 

31 
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the schoolmaster may recover the tuition fee for the 
whole quarter (citing cases). * * * The principle 
upon wliich these cases rest seenis to be that the whole 
contract price is to be given, because it is impossible to 
show with the required certainty any pecuniary outlay 
which the plaintiff has been saved by the breach. The 
schoo] must continue in session, with its entire corps of 
instructors, although a scholar is withdrawn. * * * If, 
in such a case, the plaintiff is put to the same expense in 
time and money as if he had fullv performed, the contract 
price of the whole work is the measure of damages.” This 
reasoning exactly fits the case at bar. 

After having examined two records made by the par- 
ties in this case, we are unable to discover any theory 
upon which defendant can escape his liability to plaintiff 
for the balance due under his contract. The contract is 
entire. Plaintiff has at all times been ready, and is still 
ready, and willing to carry out its part. Defendant has 
shown no good reason why he should not do the same. 
The litigation should end. The judgment of the district 
court is therefore reversed and the cause remanded, with 
directions to that court to enter judgment in favor of the 
plaintiff for $22.50, with intevest from the time of the 
commencement of the suit in that court. 


REVERSED. 


WILLIAM Boyn, Sk., APBELLER, V. LINCOLN & NORTHWEST- 
ERN RAILROAD COMPANY ET AL., APPELLANTS, 


Firep NoveMBER 13,1912. No. 16,468. 


OPINION on motion for rehearing of case reported in 89 
Neb. 840. Rehearing denied, 


SEDCGWICK, J. 


A statement of the issues in the case may be found in 
our former opinion, 89 Neb. 840. In the argument upon 
the motion for rehearing the question discussed was 
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whether the grades of the defendant company caused the 
overflow on the plaintiff’s land, and in determining this 
question it was thought that the principal, if not sub- 
stantially the only, question involved was whether the 
water at the time the damage was caused was substan- 
tially higher on the south side than on the north side of 
the grade, so much so as to justify the conclusion that 
this grade must have caused the overflow on the plaintiff’s 
land. The parties have submitted memoranda briefs npon 
this point. They have quoted the evidence from the 
record bearing upon it, with references to the record, and 
to the exhibits showing the elevations at the grade, and 
at the plaintiff’s land and other points. While the evi- 
dence is quite voluminous, it must be conceded that upon 
the points so presented it is unsatisfactory and in some 
respects conflicting. It is impracticable to present an 
analysis of this testimony, and, while we might not have 
reached the conclusion of the jury, we cannot see that 
there is not sufficient substantial evidence in this record 
to support their verdict. The motion for rehearing is 
therefore 
OVERRULED. 


BARNES, J., dissents. 


NELLIE F, MEISNER, APPELLANT, V. DorA HILL ET At., 
APPELLEES. 


Firep NoveMBER 13,1912. No. 16,611. > 


-1. Homestead. Our statute uses the term “homestead” in its commonly 
accepted meaning-—the house and land where the family dwells. 


Ricuts or CrepiTors. The homestead is subject to execu- 
tion sale upon judgments against the holder of the title if its 
value exceeds $2,000. This limitation is solely for the purpose 
of fixing the rights of the homestead claimants and the creditors, 
respectively. 


3. : Descent. If the legal title to the homestead is in the 
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husband, and there are no claims of his creditors against it, upon 
his death the homestead vests in the widow for life, without re- 
gard to its value, and in the absence of a will of the husband 
his heirs take the homestead subject to the life estate of the 
widow. Tyson v. Tyson, 71 Neb. 488, overruled. 


AppPEAL from the district court for Buffalo county: 
Bruno O. Hostetter, Juver. Reversed with directions. 


HE. CO. Calkins and H. F. Rose, for appellant. 
John J. Sullivan and Fred W. Ashton, contra. 


SEDGWICK, J. 


George Meisner died intestate. The plaintiff is his 
widow and the defendants are his children by a former 
wife. Tourteen years before his death he had selected the 
northwest quarter of a section of land in Buffalo county 
as his family homestead, which at the time of his death 
was worth about $100 an acre, and built a residence 
thereon of about the value of $9,600. At the time of his 
death he owned other land adjoining the said quarter 
section, and other property of the value of more than a 
half million dollars. The plaintiff and the defendants 
by agreement made a division of the real estate, except 
the said quarter section of land. The plaintiff contended 
that she was entitled to the quarter section of land 
selected as their home and dwelling-house and improve- 
ments thereon during her life. The defendants contended 
that, as the home property was of greater value than 
$2,000, they were entitled to have it sold and the pro- 
ceeds in excess of $2,000 divided among the heirs of the 
deceased. The parties then entered into an agreement to 
submit this question to the district court. The terms of 
their agreement were set out in writing at full length and 
signed by the parties, but afterwards, for some reason, 
the defendants declined to voluntarily submit the matter 
to the district court, insisting that the county court, and 
not the district court, had jurisdiction thereof, and the 
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plaintiff then brought this action in the district court 
asking that court to determine that the said quarter sec- 
tion of land “descended to this plaintiff for and during 
the term of her natural life,’ and asking for general 
equitable relief. The answer admitted the facts as above 
stated, denied the jurisdiction of the district court, and 
alleged “that the property descended to the defendants 
subject to the homestead right of the plaintiff to the ex- 
tent of $2,000 for life.’ The court decreed that the plain- 
tiff’s interest in the premises “be limited to the right to 
the use of $2,000 for and during her natural life, the 
present value of which is the said sum of $1,464; and that 
she be forever barred and restrained from claiming any 
further or greater homestead interest therein.” The 
plaintiff appealed. 

Considering the importance and necessary discussion 
of the principal question involved, we conclude that the 
district court was the proper forum without discussion. 
This conclusion is justified, we think, by our former de. 
cisions. 

What is a homestead? Is it the present worth of the 
exemption which the statute allows agaiust the claims of 
creditors, or is it the family home? Section 6 of the 
present homestead law (Comp. St. 1911, ch. 36) requires 
a creditor, when he seeks to subject a homestead to the 
payment of his claim, to take an oath “that the value of 
the homestead exceeds the amount of the homestead ex- 
emption,” This is a legislative declaration that the home- 
stead is something more than, and different from, the 
$2,000 exemption against the claims of creditors. This 
distinction plainly runs through all of our legislation. 
It is emphatically presented in substantially the same 
words in sections 8 and 11 of the act. 

The first territorial legislature adopted laws from the 
state of Iowa that fill about 100 pages of the published 
laws of that session. Among other subjects, it included 
the subject of execution and exemptions of property. 
After exempting public property from sale upon execu- 
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tion, section 478 (1 Complete Session Laws, p. 36) 
specifies certain articles of personal property exempt to 
private individuals, and section 479 provided: “If the 
debtor is the head of a family there is further exempt— 
his homestead as provided by law.” That is all that is 
said about the homestead, and then follows specifications 
of other articles of personal property that shall be ex- 
empt. There was no attempt to define “homestead.” The 
word was used in its general acceptation—the heme of 
the family, the common law castle of the citizen. The 
question of value did not enter into its description. The 
poor and the rich were treated alike; no one was to be 
deprived of his home. “At the same session of the terri- 
torial legislature an independent act was passed: provid- 
ing that the property of married women, owned by them 
before marriage, should be exempt from their husband’s 
debits. 1 Complete Session Laws, p. 838. The next session 
of the territorial legislature enacted a general law “re- 
specting practice and proceedings in courts of justice.” 
This law embraces the subject of executions and exemp- 
tion from sale thereon. 1 Complete Session Laws, p. 341. 
It contains the same language in regard to the homestead 
as the former act, exempting it without regard to value. 
It was not necessary to define it; evidently the commonly 
accepted definition was adopted. “Homestead” was well 
defined at the common law. Webster’s New International 
Dictionary defines it as “the land and buildings thereon 
oecupied by the owner as a home-for himself and his 
family, if any, and more or less protected by law from the 
claims of creditors.” Bouvier’s Law Dictionary adopts 
the definition from the supreme court of New Hampshire: 
“The home place—the place where the home is. It is the 
home; the house and the adjoining land; where the head 
of the family dwells; the home farm.” If a tract of land 
is purchased by the parties for a home, and is transferred 
to one of them accordingly, and is by them in good faith 
vecupied as their home residence, the land so transferred 
to them, and dwelling-house and other improvements 
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placed thereon, become their homestead. The Revised 
Statutes of 1866 treated the subject of homestead and 
exemption under that title Section 525 provides: “A 
homestead, consisting of any quantity of land not exceed- 
ing 160 acres, and the dwelling-house thereon and its ap- 
purtenances, to be selected by the owner thereof, and not 
included in any incorporated town, city or village, or, 
instead thereof, at the option of the owner, a quantity of 
contiguous land, not exceeding in amount two lots, being 
within an incorporated town, city or village, and the 
dwelling-house thereon and its appurtenances, owned and 
occupied by any resident of the territory, being the head 
of a family, shall not be subject to attachment, levy or 
sale, upon execution or any other process issuing out of 
any court within this territory, so long as the same shall 
he owned and occupied by the debtor as such homestead,” 
with the proviso that the “homestead mansion,” and 20 
acres of land whereon the mansion is situated, and not in 
any corporate town, city, or village, shall be exempt, and 
land adjoining the mansion not exceeding $500 should 
tuso be exempt, thus defining the homestead and exempt- 
ing it absolutely. The next session of the legislature 
amended the act so as to exempt the homestead “so long 
as the same shall be owned and occupied by the debtor 
as such homestead.” 2 Complete Session Laws, p. 376. 
By the act of 1873 the homestead was made liable to sale 
upon the foreclcsure of a mortgage “duly executed by the 
head or heads of the family.” 2 Complete Session Laws, 
p. 711. 

By the act of 1875 the exemption of the homestead was 
continued, with a proviso that the homestead and appur- 
tenances so exempted from forced sale “shall not exceed 
$2,000 in value” (laws 1875, p. 45, sec. 1), and providing 
in the sixth section of the act that, if the homestead con- 
sists of a house and lot which will not bear division with- 
out manifest injury, and the “fair and reasonable rent 
for the same” will be more than $300 annually, such ex- 
cess of rental must be paid by the debtor annually until 
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the debt is paid. Section 19 of the act of February 19, 
1877, provides: “Upon the death of either husband or 
wife, the survivor may continue to possess and occupy 
the whole homestead until it is otherwise disposed of ac- 
cording to law.” Laws 1877, p. 37. This is a very sug- 
gestive section. That part of the homestead which the 
creditor might take is clearly not considered the whole 
homestead, and when one spouse dies the other might 
occupy the whole homestead, unless the creditors inter- 
fere. This is the first provision for the descent of the 
homestead upon the death of the spouse who holds the 
legal title. It specifies clearly the homestead that so 
descends, and it is the “whole homestead,” and not merely 
the value exemptcda from the claims of creditors. 

In 1879 our present statute was enacted. Laws 1879, 
p. 57. The first section of this act provides that a home- 
stead not exceeding in value $2,000, including the dwell- 
ing-house in which the claimant resides, etc., shall be ex- 
empt from judgment liens and from execution or forced 
sale. This section does not attempt to define what a home- 
stead shall be. Its object is to continue the exemption from 
the claims of creditors and limit that exemption. Section 
17 of the act continues the provision for the descent of the 
homestead. It enlarges the brief provision of section 19 
of the previous act. The survivor now takes the title and 
possession for life, instead of the mere right of occupancy. 
The heirs of the deceased are declared to inherit the home- 
stead, subject to the life estate of the surviving spouse, 
just as they would inherit other property of the deceased. 
The life estate of the surviving spouse and the inheritance 
of the heirs of the deceased are protected against “any 
debt or liability contracted by or existing against” the 
deceased spouse prior to his or her death, “except such as 
exists or has been created under the provisions of this 
chapter.” This last clause, of course, refers to mechanic’s 
lien, mortgages, and the claims of creditors. It is still 
the “whole homestead” that descends. Taxes, liens, mort- 
gages, and claims of creditors, if they exist, may inter- 
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fere with the enjoyment of it, but it is not measured by 
such claims. The distinction between the homestead and 
the amount of the homestead exemption is preserved all 
through the statute, though in some few instances the 
language is indefinite. This distinction, as already stated, 
is especially made manifest in our present statute. We 
could not consistently require a citizen to swear that the 
value of the homestead exceeds the homestead exemption 
if the two are identical. If the homestead in which the 
surviving spouse is to have a life estate is the present worth 
of the amount exempted from the claims of creditors, then 
it could not be true that the homestead exceeds the exemp- 
tion. 

The whole body of our legislation upon the subject of 
homestead so manifestly shows what it is intended shall 
be the home that descends to the surviving spouse for life 
that repetition may be justifiable in considering the course 
of the legislation. Our first legislation upon the subject 
recognized the existence and importance of the home as 
it was then identified, and preserved it for the family 
against all claims of creditors. The same action was taken 
in the next legislation upon the subject. The next legis- 
lation describes the homestead as the “homestead man- 
sion” and 20 acres of land whereon the mansion is sit- 
uated, together with adjoining land of the value of $500. 
. The homestead thus defined was absolutely exempt. The 
next legislation limited the exemption “so long as the 
saine shall be owned and occupied by the debtor as such 
homestead.” The next legislation allowed the home- 
stead to be incumbered by a mortgage “duly executed by 
the head or heads of a family,” and made it liable to sale 
upon the foreclosure of such security, but otherwise left 
it absolutely exempt so long as owned or occupied as a 
home. And, then, in the act of 1875, the $2,000 limitation 
on the exemption was introduced into the law of the state, 
but the legislature was careful to preserve the identity 
of the homestead as the family home, and provided a way 
by which the family might keep and occupy the home 
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ugainst any claims of creditors. There is reason for pre- 
venting the investment of all one has in an excessively 
valuable homestead for the purpose of defrauding cred- 
itors. The same reasons do not exist for taking the home 
away from the surviving spouse for the benefit of adult 
heirs, still less in the interests of minor heirs who are 
ordinarily more benefited by preserving the family home 
intact. The statute provides an elaborate method for 
creditors in the former case, but provides no means of 
dividing the homestead between the heirs and the sur- 
viving spouse. This fact of itself strongly indicates that 
the legislature never contemplated such a division. This 
$2,000 limitation of the exemption against the creditors 
has since that time been continued in our legislation, but 
no statute has ever declared that the limitation in favor 
of creditors is the full measure of the home that the sur- 
viving spouse may occupy for life, or that the present 
value of the use of $2,000 for the life of the surviving 
spouse shall be equivalent to a home. 

Next comes the act of 1877, by which the surviving 
spouse is given the “whole homestead” for life, unless 
“otherwise disposed of according to law;” that is, unless 
sold for taxes or for mortgage foreclosure or affected by 
the statute in regard to claims of creditors. This pro- 
vision of the act of 1877 is continued in the seventeenth 
section of the act of the next legislature, w hich is our 
present law, as already suggested. 

When the whole history of our legislation upon the 
subject is considered, there is no ground for supposing 
that the legislature intended that, when there were no 
debts, mortgages or other liens, anything less than the 
“whole homestead” should vest in the surviving spouse 
for life. There has never been any legislation that would 
justify the conclusion that, when the husband and wife 
had established a home and occupied it for years, and the 
one in whose name the legal title was placed should die, 
and the home should be of greater value than the present 
worth of the use of $2,000 for the life of the survivor, the 


Vou. 92] SEPTEMBER TERM, 1912. 443 


Meisner v. Hill. 


home must be sold and the proceeds divided among the 
heirs, and the surviving spouse must seek another home. 
Such legislation would be monstrous, and our lawmakers 
cannot be charged with it. Indecd, the present act itself 
repels such a conclusion. The first section does not define 
the homestead; it merely declares how much of it shall be 
exempt fromthe claims of creditors. The sixth section 
declares that creditors shall not interfere with the home- 
stead without first swearing that it exceeds in value the 
homestead exemption, aud the seventeenth section de- 
clares that the homestead shall vest in the survivor for 
life, subject only to specified liens. 

It is said that the husband holding the legal title may 
incumber the homestead by confessing judgment, and so 
compel its sale. And, also, that, when husband and wife 
have joined in such a conveyance, the proceeds are at the 
disposal of the owner of the homestead title, and only 
$2,000 of the proceeds is exempt from levy by creditors; 
hut a court of equity would enjoin the sale upou a judg- 
nent fraudulently confessed, and there can be no sale of 
a homestead without the consent of both husband and 
wife, which might depend upon the proposed disposition 
of the proceeds. In Z'yson v. Tyson, T1 Neb. 488, it is 
decided that, “in a contest between the widow and the 
heirs at law as to the extent of her homestead in suburban 
lands, she is entitled to a homestead not exceeding 160 
acres in area and $2,000 in value.” And in Jeske v. Ditt- 
berner, 70 Neb. 544, Mcek v. Lange,.65 Neb. 783, and 
Wardell +. Wurdell, 71 Neb. 774, and other cases, in some 
of which perliaps the precise point was not involved, 
similar expressions have been used. The legal profes- 
sion and the people of the state are entitled to know the 
construction that this court intends to put upon impor- 
tant statutes of this nature. It is with exceeding reluc- 
tance that we refuse to follow the earlier decisions. This 
is particularly true when the rule announced in such 
earlier decisions has become the rule of property. Indeed, 
it is generally considered that in such cases it is better 
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to abide by a wrong construction, and leave the remedy 
with the legislature, than to confuse the decisions of the 
court upon important questions. The decision in J'yson 
v. Tyson, supra, however, has not become a rule of prop- 
erty in the full meaning of that expression. The home- 
stead estate which vests in the surviving spouse for life 
is an ephemeral estate. It dies with the holder of it, 
and in most cases its life is short. At the end of the life 
estate in the homestead, the heirs of the deceased holder 
of the legal title take the property precisely as they do 
any real estate not of a homestead character, with the 
exception that it is not, in their hands, liable, for debts 
of their ancestor, for which it could not have been liable 
in his or her lifetime. Therefore no permanent real estate 
title depends upon the homestead of the surviving spouse. 
The case of Teske v. Dittberner, supra, was three times 
considered by this court, and was very much discussed. 
The question in the case was whether the holder of the 
legal title could “make a testamentary disposition of the 
property in question, subject to the inchoate life estate 
therein of his wife,” and it was held, after much discus- 
sion, as stated in the opinion (65 Neb. 167), that the right 
to so dispose of the property “is expressly preserved to 
him by the statute.” We have no fault to find with this 
conclusion. The question as to what constitutes “the in- 
choate life estate therein of his wife’ was not discussed 
in any of the opinions, but was assumed, and we are now 
convinced erroneously, to be only that portion of the 
homestead which the law exempts as against the claims 
of creditors. Upon this vital question, then, the case is 
not to be deemed authoritative. In Meek v. Lange, 65 
Neb. 783, the question presented, as stated in the opinion, 
was “whether or not damages for loss of the bargain can 
be recovered against one who, without the assent of his 
wife, makes an executory contract for the sale of his 
family homestead, which the wife subsequently refuses 
to carry out.” It was held that no recovery could be had 
“for the loss of the bargain.” It was said: “Possibly 
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the plaintiff is entitled to nominal damages for the abso- 
lute refusal to convey any of the premises, as they were 
found to be worth more than $4,000. The homestead 
right evidently does not protect defendant ag to more 
than $2,000 worth.” In this case, also, the character and 
quality of the family homestead as determining the life 
estate of the surviving spouse were not necessarily in- 
volved in the point decided, and were not necessary to 
the disposition of the case. The decisions of this court as 
affecting directly or indirectly the question here presented 
have not been exactly uniform. In Teske v. Dittberner, 
70 Neb. 544, 556, it was said: “In so far as this court 
has heretofore expressed itself regarding the scope and 
effect of our homestead statute, its decisions have gen- 
erally been favorable to a liberal construction of the act, 
such as would grant the fullest measure of protection to 
the rights and interests of the homestead claimants. 
» * * ‘The law proceeds upon the theory that both 
husband and wife are entitled to the benefit of the home- 
stead act, and this right cannot be waived except by the 
consent of both.’ Bonorden & Ranck v. Kriz, 13 Neb. 121; 
Aultman & Taylor Co. v: Jenkins, 19 Neb. 209. It is held 
in Swift v. Dewey, 20 Neb. 107, that a mortgage of a tract 
of land including a homestead, executed by a married 
man without the concurrence and signature of the wife, 
is invalid for the purpose of impairing, dismembering, or 
in any manner affecting such homestead or its appurte- 
nances. To the same effect is McCreery v. Schaffer, 26 
Neb. 173.” Many other decisions of this court, more or 
less inconsistent with the present contentions of the de- 
fendants, are quoted from with approval. In Clarke v. 
Koenig, 36 Neb. 572, Larson v. Butts, 22 Neb. 370, and 
Subsequent cases, it is held that a contract for the sale of 
a homestead will not be specifically enforced unless exe- 
cuted by both husband and wife, and when the purchaser 
is willing to accept that part of the real estate which - 
exceeds $2,000 in value as a compliance with his contract, 
and this without regard to the value of the homestead. 
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Commenting upon the various decisions of this court 
upon the subject of homestead, the brief of appellant well 
says: “If it be true that the lands and tenements com- | 
prising the homestead, in so far as they exceed the 
pecuniary value of $2,000, are not intended to be afforded 
any protection or privilege by the homestead act, upon 
what ground, then, can the court justify its previous hold- 
ings that a sale or conveyance of such lands and tene- 
ments, when not signed and acknowledged by both hus- 
band and wife, is absolutely void, without regard to the 
circumstance that the value greatly exceeds $2,000? How, 
then, may the court justify its holdings that the executor 
or administrator, upon whom the right of possession of 
all real estate devolves by a specific provision of the de- 
cedent act, cannot dispossess the surviving husband or 
wife of the land previously occupied as the homestead? 
How, then, may the court justify its previous holdings 
that the sale of the homestead property under an ordinary 
execution is absolutely void, notwithstanding the most 
formal order of approval and confirmation by the district 
court? If the term ‘homestead,’ used in the act, implies 
in every instance a limitation of pecuniary value of 
$2,000, then, necessarily, the excess value of the land and 
tenements beyond that limitation cannot be afforded any 
measure of protection. Under such interpretation, a con- 
veyance by deed or mortgage of the lands and tenements 
comprising the family abode, which are of the admitted 
value of $10,000, would not, in so far as it operated upon 
the excess valuation of $8,000, affect in any manner the 
statutory homestead. In such case, the mortgage of the 
owner, in which the spouse did not join, would necessarily 
be valid as to $8,000, and, if the amount of the mortgage 
covered no more than the overplus or excess value, it 
‘would be valid and enforceable in its entirety.” 

We conclude therefore that the decision in Tyson v. | 
Tyson, supra, and similar expressions affecting rights 
between the surviving spouse and the heirs in Jeske v. 
Dittberner, 70 Neb. 544, Meck v. Lange, 65 Neb. 783, and 
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Wardell v. Wardell, 71 Neb. 774, and other cases, ought 
to be overruled. This decision does not affect former 
holdings of this court in regard to the rights of creditors 
against homestead property. 

The judgment of the district court is reversed and the 
cause remanded, with instruction to enter a decree in 
harmony with the views expressed in this opinion. 


REVERSED. 
HAMER, J., concurring. 


On or abcut the 2d day of March, 1909, George Meisner 
died intestate in Buffalo county, Nebraska, leaving a 
widow, and the defendants who are his children by a former 
marriage. At the time of his death he owned a section of 
land near Shelton, in that county, 36-10-13, on the north- 
west quarter of which he and bis wife then resided in a 
dwelling-house stipulated to be of the value of $8,000. 
They had lived together on this particular quarter about 
14 years immediately prior to his death, and this quarter 
and the dwelling-house are claimed as the family home- . 
stead. The land, exclusive of the dwelling-house, is 
claimed to have been worth $100 an acre. In addition to 
this particular section, George Meisner owned many sec- 
tions in the vicinity, and his estate was worth more than 
a million dollars. By a voluntary agreement the widow 
and the heirg made partition of all the real property be- 
longing to said estate except the home place; that is, the 
northwest quarter of 36-10-13. The widow contended that 
she was entitled to the use of the dwelling for life, with 
so much of the land upon which it was situated as was 
necessary and appropriate for the reasonable enjoyment 
of the same as a home. The other heirs contended that 
the dwelling itself was of greater value than $2,000, and 
that they were entitled to have the same sold, and that, 
after paying the widow the present value of a life estate 
in $2,000, they were entitled to have the remainder di- 
vided among the heirs. Mrs. Meisner and the heirs en- 
tered into an agreement for the submission of the ques- 
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tion in dispute to the district court and for the disposi- 
tion of the said home place according to their rights as 
they might be determined by said court. A suit was 
brought in the district court for Buffalo county, in which 
a judgment was rendered to the effect that, the home 
place being worth more than $2,000, the homestead right 
of the widow was limited to the use during her lifetime 
of the sum of $2,000 in money. By the judgment the 
‘present value of Mrs. Meisner’s interest was found to be 
$1,464. The pleadings and an agreement made between 
the parties state the facts. 

The district court found and decreed: “(1) That the 
plaintiff has a homestead interest in the premises de- 
scribed in the petition; but that said interest is limited 
to the use for life of the sum of $2,000. (2) That the 
present value of the homestead interest in said property 
is the sum of $1,464. It is further ordered and decreed 
that the plaintiff's homestead interest in the premises 
in the petition mentioned be limited to the right to the 
use of $2,000 for and during her natural life, the present 
value of which is the said sum of $1,464; and that she be 
forever barred and restrained from claiming any further 
or greater homestead interest therein.” The plaintiff 
excepted to so much of said finding and decree as limited 
her homestead right to the sum of $2,000, and appealed 
to this court from the judgment rendered. 

Whether there is a succession to the surviving spouse 
implied by the word “homestead” in the present act of 
1879 is the question to be determined. We will begin 
with the consideration of the homestead act of 1879. 
Laws 1879, p..57. Section 17 of that act reads: “Tf the 
homestead was selected from the separate property of 
either husband or wife, it vests, on the death of the per- 
son from whose property it was selected, in the survivor 
for life, and afterwards in his or her heirs forever, sub- 
ject to the power of the decedent to dispose of the same, 
except the life estate of the survivor, by will. In either 
case it is not subject to the payment of any debt or lia- 
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bility contracted by or existing against the husband and 
wife, or either of them, previous to or at the time of the 
death of such husband or wife, except such as exists or 
has been created under the provisions of this chapter.” 
The foregoing denies the power of the decedent to dispose 
of “the life estate of the survivor.’ The homestead 
selected from the separate property of either husband or 
wife vests “in the survivor for life.” Afterwards it vests 
in the heirs of the husband or wife from whose property 
it has been selected. The homestead coming from the 
separate property of either the husband or wife vests “in 
the survivor for life.’ Section 4 of the act provides: “The 
homestead of a married person cannot be conveyed or en- 
cumbered unless the instrument by which it is conveyed 
or encumbered is executed and acknowledged by both 
husband and wife.” This is substantially a reproduction 
of the substance of section 3 in the act of 1877, hereafter 
referred to and discussed. Seemingly the purpose of the 
legislature by the enactment of these sections was to pro- 
tect the person who is once married from losing his or 
her home by any action of the spouse, or by any action of 
the creditors of the spouse. This may give a very sub- 
stantial effect to the succession of the homestead right 
to the “survivor for life.” 

The first legislation on the subject of the homestead in 
Nebraska was in 1860, when the legislature passed an act 
contained in 1 Complete Session Laws, p. 648. It is also 
in Revised Statutes 1866, sec. 525, p. 484. “A homestead, 
consisting of any quantity of land not exceeding 160 
acres, and the dwelling-house thereon and its appurte- 
nances, to be selected by the owner thereof, and not in- 
cluded in any incorporated town, city, or village, or, in- 
stead thereof, at the option of the owner, a quantity of 
contiguous land, not exceeding in amount two lots, being 
within an incorporated town, city, or village, and the 
dwelling-house thereon and its appurtenances, owned and 
occupied by any resident of the territory, being the head 
of a family, shall not be subject to attachment, levy, or 

32 


450 NEBRASKA REPORTS. [ VoL, 92 


Meisner v. Hill. 


sale, upon execution or any other process issuing out of 
any court within this territory, so long as the same shall 
be owned and occupied by the debtor as such homestead. 
This section shall be deemed and construed to exempt 
such homestead in the manner aforesaid during the time 
it shall be occupied by any one or more of the family of 
the debtor, or by the widow or minor child or children of 
any deceased person who was, when living, entitled to the 
benefit of this subdivision; provided, that the homestead 
mansion and 20 acres of land whereon the mansion is 
situate, and land adjoining the same to the extent of $500 
in value, all being without an incorporated town, city, or 
village, shall be exempted, and no more.” Here is a 
homestead exempted as against creditors for the use of 
‘the family, and the widow or minor child of any deceased 
person who was entitled to the benefit of the provision 
may occupy the land without any limit as to time, be- 
cause the time is “the time it shall be occupied” by any 
one of the persons named, and they are determined by the 
act to be the family. 

In Dorrington v. Ayers, 11 Neb. 388, the head of the 
family was a widower. This court said: “When as the 
head of a family he entered into possession of this home- 
stead, he became vested, so to speak, of a homestead estate 
therein, which was alienable only by sale or abandon- 
ment.” If this be true, then the occupant mentioned 
could continue indefinitely to .occupy the place. This 
court said in the case cited: “Neither the death of the 
wife, nor her abandonment of her husband, nor the ar- 
rival at full age and departure from the parental roof of 
all the sons and daughters, would h&ve the effect of dis- 
mantling the lmestead of the protection of the exemp- 
tion law.” 

It will be noticed that the homestead provided for by 
section 525 of the code of 1866 had no specific value. It 
was a place to live. There was a Jimit to the value of the 
land adjoining the first 20 acres on which the mansion 
stood, but the “homestead mansion” and the 20 acres 
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upon which the same stood might be of any value. It 
was not in the beginning an eremption of money, it was 
an exemption of a place to live. In the body of the sec- 
tion it is said: “This section shall be deemed and con- 
strued to exempt such homestead in the manner afore- 
said during the time it shall be occupied by any one or 
more of the family of the debtor, or by the widow or 
minor child or children of any deceased person who was, 
when living, entitled to the benefit of this subdivision.”’ 
Here is the matter of occupation that is to be protected, 
and it applies to “any one” of the family of the debtor, or 
to his widow or minor child, or to the child or miner chil- 
dren of any deceased person who was, when living, en- 
titled to the benefit of the act. 

The act of 1860 was still in force on the 24th of June, 
1867, when it was amended by the legislature. The 
amendment made section 525 of the code of civil pro- 
cedure of the Revised Statutes of 1866 read: “A home- 
stead, consisting of any quantity of land not exceeding 
160 acres, and the dwelling-house thereon and its ap- 
purtenances, to be selected by the owner thereof, and not 
included in any incorporated city or village, or, instead 
thereof, at the option of the owner, a quantity of con- 
tiguous land not exceeding two lots, being within an in- 
corporated town, city, or village, * * * or in lieu of 
the above, a lot or: parcel of contiguous land not exceeding 
20 acres, being. within the limits of an incorporated town, 
city, or village, the said parcel or lot of land not being 
laid off into streets, blocks, and lots, owned and occupied 
by any resident of the state, being the head of a family, 
shall not be subject to attachment, levy, or sale upon ex- 
ecution or other process issuing out of any court in the 
state so long as the same shall be owned and occupied by 
the debtor as such homestead. This section shall be 
deemed and construed to exempt such homestead in 
the manner aforesaid, as well after as before the 
death of the debtor, and in the event of the death 
of the debtor the estate in such homestead shall de- 
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scend to and be vested in his heirs at law or legatees, 
free and divested from all claims if (of) any creditors 
thereto.” 2 Complete Session Laws, p. 376. The section 
as amended at that time refers to land and dwelling-house 
and appurtenances being a place to live, and says nothing 
of valuation. It contains an amendment which seems 
quite important. It is: “This section shall be deemed 
and construed to exempt such homestead in the manner 
aforesaid, as well after as before the death of the debtor, 
and in the event of the death of the debtor the estate in 
such homestead shall descend to and be vested in his 
heirs at law or legatees, free and divested froni all claims 
if (of) any creditors thereto.” This section 525 of the 
code of civil procedure as amended still remained the 
law of the state at the time of the publication of the 
Jeneral Statutes of Nebraska of 1873. This act as amended 
continues the homestead exemption absolutely regardless 
- of the value of the property exempted. The original act 
of 1860 refers to the dwelling-house as the homestead 
mansion. As the law was left after it was amended June 
24, 1867, the homestead was exempt without regard to its 
value, and it descended to the heirs divested of any claim 
of any creditor. The law continned in this way until the 
25th of February, 1875, when a new act was passed. 2 
Complete Session Laws, p. 843. It will be seen that for 
15 years there was in Nebraska a homestead law for the 
benefit of the family which contained no provision what- 
ever concerning the value of the property exempted. It 
might be $5,000, or $10,000, or any other sun of money. 
By the act of February 25, 1875, there came into ex- 
istence for the first time that provision that the home- 
stead should not exceed $2,000 in value. It reads as fol- 
lows: “The family homestead of each head of a family, 
consisting of any quantity of land not exceeding 160 
acres, and the dwelling-house thereon and its appurte- 
nances, shall be exempt from attachment, levy, or sale 
upon execution or other process issuing out of any court 
in the state, so long as the same shall be owned and oc- 
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cupied by the debtor as such homestead; provided, that 
such homestead and appurtenances situated thereon shall 
not exceed $2,000 in value; provided, that such exemption 
shall not apply to homesteads which have been hereto- 
fore, or which may be hereafter, mortgaged by the owners 
thereof.” 2 Complete Session Laws, p. 848. Section 1 
as above quoted was amended February 13, 1877, to read 
as follows: ‘That section one (1) of an act entitled ‘An 
act to exempt the homestead of families from attachment, 
levy, or sale, upon execution or other process issuing out 
of any court in the state of Nebraska,’ approved Febru- 
ary 25, 1875, be amended to read as follows: Section 1. 
Fhe family homestead of each head of a family, consisting 
of any quantity of land not exceeding 160 acres, and the 
dwelling-house thereon and its appurtenances, shall be 
exempt from attachment, levy, or sale, upon execution or 
other process issuing out of any court in the state, so long 
as the same shall be owned and occupied by the debtor as 
such homestead; provided, that such homestead and ap- 
purtenances situated thereon shall not exceed $2,000 in 
value.”* On the 19th of February, 1877, the homestead 
law was again amended and re-enacted. 2 Complete Ses- 
sion Laws, p. 933. 

The act of 1875 heretofore mentioned was repealed by 
the act of 1879, along with the act of 1877, and it is the 
act of 1879 which remains to be discussed. In all the 
statutes referred to in which there is a limitation upon 
the exemption of $2,000, it is aguinst creditors, and not 
against the surviver. The failure to express the same 
limitation upon the succession would seem to indicate 
that it was not the intention of the legislative body to 
impose this limitation in the matter of succession. The 
legislature has very carefully provided for a means to 
subject the excess of the value of the homestead above 
$2,000 to the payment of any judgment that may be ren- 
dered. Nothing is said about a $2,000 homestead. It is 
just simply a homestead to which “the survivor for life” 
succeeds. If the legislature had intended that only 
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$2,000 should go to the surviving husband or wife, and 
that any excess above that should go to the other heirs, 
why should it not have said so? In the event that the 
honiestead is above $2,000 in value, it is not saved at all 
as against the heirs, but $2,000 in money is saved as a 
homestead exemption. It is a different homestead that 
is contemplated by section 17 of the act of 1879. That is 
a homestead to which the survivor succeeds when the hus- 
band or wife dies. It is to furnish the home for the 
family. It is to include the shelter which protects those 
who are members of the family. The courts should es- 
tablish a beneficent rule by which the widow and the 
children, when the husband dies, will be left in the home, 
and, after the children are grown up, the widow should 
be permitted to remain in the old home where she has 
resided with her husband, and which she has perhaps 
faithfully helped to earn and save. There is no reason- 
able excuse for cutting down the interest of the homestead 
succession which should go to the widow and ‘provide for 
her a home during her declining years. The widow ought 
to be permitted to live in the same house which she and 
her husband have occupied together, and she ought not 
to be punished because the bread-winner is dead. 
Section 1, ch. 49, laws 1907, enacts: “When any person 
shall die, leaving a husband or wife surviving, all the 
real estate of which the deceased was seized of an estate 
of inheritance * * * shall descend subject to * * * 
the rights of homestead.” It would seem that there is no 
conflict between this statute covering the succession of 
heirs of descendants and the law of 1879 relating to home- 
steads. The statute is intended as a complete protection .- 
‘to the family against the right of arbitrary domination 
by the husband or wife who happens to hold the title to 
the homestead estate. This is the direct provision of sec- 
tion 4 of the act of 1879, and the same idea was fully ex- 
pressed in section 3 of the act of 1877. Section 4 of the 
act of 1879 reads: “The homestead of a married person 
‘cannot be conveyed or encumbered unless the instrument 
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by which it is conveyed or encumbered is executed and 
acknowledged by both husband and wife.” Laws 1879, 
p. 58. Section 3 of the act of 1877 reads: “A conveyance 
or encumbrance by the owner is of no validity unless the 
husband and wife, if the owner is married, concur in and 
sign the same joint instrument.” Laws 1877, p. 34. The 
homestead act of 1877 protects the homestead exemption 
from the creditor to the extent of $2,000, and it protects 
the homestead itself from the improvident act of the 
owner of the legal title. 

This record does not involve the rights of the creditors. 
It deals with the rights of inheritance of the heirs at law 
as against the widow. In Galligher v. Smiley, 28 Neb. 
189, Chief Justice Rrrsp, delivering the opinion of this 
court, said: “In its inception a homestead is a parcel . 
of land on which the family resides, and which is to them 
a home.” In Palmer v, Sawyer, T4 Neb. 108, the defini- 
tion of Judge REESE was quoted with approval. 

In Palmer v. Sawyer, supra, this court held that the 
man who had acquired a homestead estate during the 
subsistence of a family relationship was entitled to 
occupy the premises after the family relationship had 
been broken up by death and removal. In that case Al- 
bert Palmer purchased the land in controversy in the 
‘year 1898, and at that time was a widower with three 
minor children living with him upon the premises. One 
of the children died and two moved away, so that the 
father was left alone in the possession and occupancy of 
the premises. A judgment was rendered against him, and 
an execution was levied on the land, and there was a pro- 
ceeding to enjoin the sale. The question to be determined 
was whether the plaintiff was entitled to claim the prop- 
erty as his homestead. The court held the “head of the 
family” to include “every person who bas residing on the 
premises with him or her, and under his care and main- 
tenance, either: (1) His or her minor child, or the minor 
child of his or her deceased wife or husband.” This court 
then recites section 17, and in connection with the two 
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provisions so recited say: “It will be noticed that the 
provisions of these statutes reserve the homestead right 
to every person who is the head of a family as defined in 
section 15, whether married or unmarried at the time 
of the acquisition. When the homestead right is acquired 
by a married person, it cannot be conveyed or encum- 
bered, unless the instrument by which it is conveyed or 
encumbered is executed and acknowledged by both hus- 
band and wife, under section 4.” The court cite Whit- 
lock v. Gosson, 35 Neb. 829, and say that this section of 
’ the statute was declared to make the conveyance of a 
homestead executed by the husband alone void, not only 
void as to the interest of the wife, but also as.to the in- 
terest of the husband who executed it. When a home- 
stead right is acquired, it can only be divested in the 
manner prescribed by statute. This principle is supported 
by a line of decisions of this court cited in the opinion, 
and has been subsequently followed in Giles v. Miller, 36 
Neb. 346; Clarke v. Koenig, 836 Neb. 572; Violet v. Rose, 
39 Neb. 660; Havemeycr v. Dahn, 48 Neb. 536. If the 
homestead in controversy had been selected from the 
lands of the deceased wife, on the death of the wife, the 
homestead right would have descended to the husband 
for life, whether any children had been born of the mar- 
riage or not. In Dorrington v. Myers, 11 Neb. 388, this 
court said: “Neither the death of the wife, nor her aban- 
donment of her husband, nor the arrival at full age and 
departure from the parental roof of all the sons and 
daughters, would have the effect of dismantling the home- 
stead of the protection of the exemption law.” In Gal- 
ligher v. Smiley, supra, the court held that the homestead 
right was beyond the reach of execution. In the above 
case, REESE, C. J., in the body of the opinion, says: “At 
the time this homestead right was acquired, by a com- 
pliance with the provisions of the law, the whole of the 
tract now in dispute was exempt from sale so long ag its 
occupancy continued. While the judgments were liens, 
for the payment of which (if not allowed to become dor- 


VoL. 92] SEPTEMBER TERM, 1912. | 457 
Meisner v. Hill. 


mant) the property was pledged, yet the homestead char- 
acter could not be molested for the purpose of enforcing 
their payment. * * * The right could not be dimin- 
ished by law without the consent of defendants. Mc- 
Hugh v. Smiley, 17 Neb, 620, 626; DeWitt v. Sewing Ma- 
chine Co., 17 Neb. 533. For twenty years perhaps, and 
during the whole time of the existence of the indebted- 
ness, the right could not be questioned. The land was 
included within the corporate limits of the city by law, 
and without the consent or procurement of defendant. 
His rights could not be diminished thereby.” Bassett v. 
Messner, 30 Tex. 604; Nolan v. Reed, 38 Tex. 425; Barber 
v. Rorabeck, 36 Mich. 399; Ham v. Santa Rosa Bank, 62 
Cal. 125. In Galligher v. Smiley, supra, a 70-acre tract 
of land occupied as a homestead was brought within the 
city of Omaha by the extension of the city limits, and 
was attempted to be sold under execution. It was held 
that the homestead character of the land could not be 
changed without the consent of the occupant, and that 
the land could not be sold, although worth $200,000. 
Except where it is narrowed by the qualification im- 
plied by the term “exemption,” the word “homestead” 
ig used in the act of 1879 in its popular sense to designate 
a parcel of land on which the family resides. The section 
under consideration enables the creditor to reach the 
surplus above $2,000. That section, therefore, is for the 
benefit of the creditor, as well as for the benefit of the 
head of the family who claims the “homestead exemp- 
tion.” It would seem that a consideration of the entire 
act makes it clear that the legislature intended the limi- 
tation of value to apply only in favor of creditors, and 
not to a homestead succession to the heirs or devisees. 
The court is authorized, on the petition of the creditor. 
to order a sale by execution only when the land “exceeds 
in value the amount of the homestead exemption,” and 
prohibits the receiving of any bid “unless it exceeds the 
amount of the homestead exemption.” There can be no 
sale unless there ig such excess. By section 12 the sum to 
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be paid the claimant, where the whole tract is actually 
sold, is designated as “the amount of the homestead ex- 
‘emption.” In five subsequent sections of this same act of 
1879 the limitation of pecuniary value of the homestead 
is six times referred to as the “homestead exemption.” 
These references apply in favor of creditors only. These 
terms are not applied in connection with the words heirs 
or devisees. Sections 4 and 17 substantially re-enact the 
provisions of the act of 1877. Section 4 protects the 
homestead and the family of a married person against 
the domination of a husband or wife who is seized of the 
record title. The legislative policy implied has no neces- 
sary relation to the separate policy giving some measure 
of protection to creditors. It is entirely rational and 
consistent for the act to make a pecuniary limitation as 
to the creditors, and no limitation as to heirs or devisees. 
Because the pecuniary limitation is applied in one case 
is no reason whatever that it should be in the other case. 
The legislative policy embodied in section 4 applies with 
equal force seemingly to section 17. It required section 
17 to completely forbid the domination of the homestead 
estate by the holder of the legal title. The shelter of the 
family becoming destroyed upon the death of the husband 
or wife holding the legal title, the survivor and the minor 
children would be subject to be dispossessed of their 
home, although no rights of creditors should be imwolved. . 
There is no pecuniary limitation attaching to the pro- 
vision forbidding the homestead to be conveyed or en- 
cumbered except by deed executed and acknowledged by 
both husband and wife, or to the provision for survivor- 
ship on the death of the person from whose property it 
was selected. It is not a certain amount of money which 
the surviving spouse gets the use of 

The former acts were repealed, and, when the legisla- 
ture of 1879 drew up a“permanent form of the homestead 
law, it used the word “homestead” in creating an abso- 
lute disqualification of the husband or wife from whose 
property it was selected to encumber or alienate the home- 
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stead by a voluntary deed or devise, and preserved in 
favor of creditors only the limitation as to value. In the 
mind of the legislator there is the protection of the 
‘ “homestead exemption” and the homestead itself, and sec- 
tions 4 and 17 of the act offer protection against the dom- 
ination of the person from whose property the homestead 
is selected, and without any reference whatever to its 
pecuniary value, and that means the protection of the 
liomestead itself, There are two ideas here: (1) A place 
for the homestead claimant where he and his family are 
safe as to everybody if the place is not worth more than 
$2,000; and (2), if it does exceed $2,000 in value, then 
safe as to everybody except the creditor. Now, in this 
particular case there is no creditor, and therefore the 
homestead igs a homestead as against everybody. Did the 
legislature intend, then, to.turn the widow out because 
the husband is dead and the children have gone? What 
legislature would say, “We will make a law to apply to 
our widows when we die, and to our sisters when they 
have become widows and to our mothers when our fathers 
are dead and buried and the mothers are left alone in the 
old house, and we will say that these wives as they become 
widows are to be turned out of the homes they have oc- 
cupied and in which the children have been raised, and 
they must find new and strange homes in which to finish 
their lives, so that the other heirs may each receive a few 
dollars more from the immediate distribution of the 
estate?” If no future legislature in Nebraska would do 
such a thing as that, then it would seem that no Nebraska 
legislature has done it. The right to dispossess the 
widow of the homestead selected from the property of her 
deceased husband is not written in the statutes. 

It is contended that because this court in the case of 
Tyson v. Tyson, T1 Neb. 488, rendered a decision in con- 
flict with the doctrine announced, therefore the will of 
the legislature should be ignored, and that an inadvert- 
ent mistake should bind the court in the future to a doc- 
trine by which the surviving wife or husband is to be put 
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out of the old homestead. In Tyson v. Tyson, supra, 
Peter Tyson died intestate in Washington county, and 
the plaintiff in error was the widow, and the defendant 
in error was the only child. The intestate died seized of ° 
a farm containing 1563 acres. The petition which was 
filed in the county court alleged that Mary Ella Tyson 
claimed a homestead interest in said premises, and oc. 
cupied the dwelling-house and buildings under her claim 
that the same was the homestead of the decedent and her. 
self during the lifetime of said decedent and at the time 
of his death. The petition was filed by the son, who al- 
leged that the homestead consisting of the dwelling-house 
and outhouses and the said land exceeded $2,000 in value, 
und that Mary Ela Tyson was only entitled to use and 
secupy said dwelling-house and outhouses with so much 
land upon which the same was situated as, taken together 
with said buildings, shall equal in value the sum of $2,000, 
und no nore. It is also alleged that, in addition to said 
homestead, the said Mary Ella Tyson was entitled to 
dower interest in said land to the extent of one-third 
thereof; that, under the claim of homestead and dower, 
she wrongfully excluded the petitioner from said prem- 
ises, and claimed the whole of said real estate as home- 
stead and duwer; that she refused to account for the rent 
of that portion not included in the homestead interest to 
which she was entitled; that said real estate was of the 
value of $11,750, and exceeded the homestead in value by 
$9,750. It was also alleged that Mary Ella Tyson claimed 
the right to receive from said estate the sum of $35 a 
month as support, and that she was drawing the sane. 
There was a prayer for the appointment of three persons 
to set off the homestead and dower of the plaintiff by 
ictes and bounds, the former not to exceed $2,000 in 
value. The answer of Mary Ella Tyson admitted receiy- 
ing $85 a month for her support, and claimed the exclu- 
sive right to use the land; alleged said land was the 
homestead of Peter Tyson and Mary Ella Tyson at the 
tine of the death of said Peter Tyson, and that said home. 
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stead at the death of said Peter Tyson vested in his sur- 
viving wife, and that the son, Amasa F. Tyson, had no 
interest in the land during the lifetime of said Mary Ella 
Tyson. The answer also alleged that the county court 
had no right or power to adjudicate the title to said land. 
Upon the hearing, the county court found that Mary Ella 
Tyson had a homestead in the premises, or in so much 
thereof as should not exceed in value $2,000, and was 
entitled to dower therein, and appointed three persons 
to assign her dower and homestead by metes and bounds. 
From the decree rendered. by the county court, Mary Ella 
Tyson prosecuted error to the district court, where the 
decree of the county court was affirmed, and the case was 
then brought to this court by petition in error. 

It will be noticed that there is a difference between this 
case and the J’yson case. (1) In the 7’yson case, there 
was, in addition to the consideration of any homestead 
claim, the claim that “the said Mary Ela Tyson is en- 
titled to dower interest in said land to the extent of one- 
third thereof, and is entitled to have the same set aside.” 
This was alleged in the petition as above quoted. It was 
also stated in the opinion that “the prayer is for the ap- 
pointment of three persons to set off the homestead and 
dower of the plaintiff by metes and bounds.” (2) In the 
instant case there is no claim of dower. The fact that 
dower and homestead and the support of $35 a month 
were all claimed out of this estate of 156 acres no doubt 
tended to confuse the issues, and perhaps to cloud the 
minds of all connected with the case. In the Tyson case, 
it was said in the body of the opinion: ‘This court held, 
as we have seen, that, in order to oust the jurisdiction of 
the county court, the right of the applicant must be dis- 
puted by presenting an issue of fact which, if established 
by proof, would defeat her claim, and such issue must be 
one which the county court by its organization is unable 
to try.” It would seem to be absurd that, if the law 
ousts the jurisdiction of the county court, there should 
be any contention that it presented a different question 
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from an issue of fact ousting such jurisdiction. If the 
jurisdiction is ousted, that is enough. 

The learned commissioner who writes the opinion fol- 
lows up his first mistake with a second one. He proceeds 
to discuss the section relating to the exemption of $2,000 
from judgment liens, and fails to reason upon the sub- 
ject. He writes: “But it will not be claimed that, in a 
ease of that kind, the surviving spouse would take a life 
estate in the excess by virtue of the homestead act. * * * 
Neither are we able to see that the surviving spouse has 
any greater rights when the claimant of the excess is an 
heir of tle deceased instead of a creditor.’ What the 
learned commissioner says is a mere dictum. Perhaps 
the idea of the commissioner who wrote the opinion is 
derived from the fact that he may have supposed the con- 
tention made was not supported by the pleadings. One 
of the contentions was that a widow not owning a resi- 
dence suitable to her condition in life might remain in 
the dwelling-house of her husband so long as she remained 
a widow without being chargeable with rent. He held 
this was not supported by the pleadings. 

We are now met with a statement that, because of this 
opinion, this court shall continue to stand where all are 
agreed that it is wrong to stand. It is urged ag a reason 
why the mistake made in Tyson v. Tyson should stand is 
that it has been the accepted idea of the bar and the 
judges for a number of years that the $2,000 exemption 
applied as well to the survivorship as to the creditor. It 
is said that it will make a change in the rule of property 
rights, and that there will be sufferers in consequence of 
it. The answer to that is that the woman who lives to be 
an @ld woman and loses her husband seldom marries 
again. The same is true of the nan who lives to be an old 
man. It is the exception when he marries again. There 
is no reason that the heirs are likely to be crowded out, 
because at the death of the survivor the heirs go into full 
possession of the property. The survivor rarely has many 
years to live. We are all iuclined to overestimate the 
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length of time we have to live. The pictures are hanging 
on the wall of most of those who have preceded us. They 
are gone and maintain the discussion no longer. In a few 
years more we shall all be gone, and there will he other 
occupants of our places. Perhaps no one may. say with 
absolute certainty the number of years that the average 
survivor is likely to live, perhaps five, perliaps ten, not 
more than that. At the end of that time the heirs will 
come into the exclusive possession of that which he has 
inherited from the deceased wife or husband who has 
gone before the survivor. The thing contemplated as 
dangerous to the property rights is not dangerous at all, 
because it takes nothing permanently, and only main- 
tains a meritorious use. In the interest of humanity this 
court should at once correct the mistake in Tyson v. 
Tyson, and declare the will of the legislature as it has 
been expressed. The right of homestead may survive in 
favor of the husband on the death of the wife, even though 
no children of. the marriage are living (Burns v. Keas, 
21 Ia. 257; Ellis v. Davis, 90 Ky. 183, 14 S. W. 74; 
Raberts v, Greer, 22 Ney. 318, 58 Am. St. Rep. 755), or 
though the children have ‘removed from the homestead 
upon which he still resides (Gray v. Patterson, 65 Ark. 
378, 46 S. W. 730), or though the children have attained 
their majority (In re Feas’ Estate, 30 Wash. 51, 70 Pac. 
270), or though he is not a housekeeper with a family. 
The present value of Mrs. Meisner’s homestead interest 
is found to be $1,464.. She does not get this-sum, because 
it igs only the use of a $2,000 interest in tle homestead 
that she gets, and, when she dies, the heirs of the deceased 
hold the property free aud divested of any claim she may 
have once had. The interest on the present value, there- 
fore, is all she may safely count on. Six per cent. on 
$1,464, the present value, would give her $87.84 per an- 
nun. The smallness of the matter is quite apparent from 
a consideration of the insignificance of this sum. From 
this it would seem that early in the history of the people 
of our state they passed a law which guaranteed to the 
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“family,” so long as it was needed for that purpose, a 
homestead which shielded the young and the strong and 
the old and the feeble alike, and all in the interest of the 
home. Sections 17 and 4 of the act of 1879 contain a 
recognition of the principle that underlies all the legisla- 
‘tion of the state upon the subject. It is the protection of 
the home, when once it is established, as long as it may 
be needed for any surviving husband or wife. The family 
is a unit of the state. The home protects it. As long as 
the family exists, the home should exist. This court has 
already said that the head of the family should be pro. 
tected in the home, although the children have already 
grown to maturity and have left it. Galligher v. Smiley, 
28 Neb. 189. 
The judgment of the district court should be reversed. 


Fawcert, J., dissenting, 


I am unable to concur in the majority opinion, for the 
following reasons: 

The contest in this case is between plaintiff and the 
daughters of deceased by a former wife. At the time of 
lis death, Mr. Meisner was the owner of the northwest 
quarter of section 36, township 10, range 13, in Buffalo 
county, worth, exclusive of the buildings; $16,000. He 
had erected thereon a dwelling-house of the value of 
$9,000. For 14 years prior to his death, this dwelling 
and quarter section of land had been occupied by Mr. 
Meisner and plaintiff as their home. At the time of his 
death, he left other lands of the agreed value of $531,088. 
By an agreement entered into between plaintiff and the 
daughters, a division of all of the lands, other than the 
quarter section referred to, has been agreed upon. It has 
also been agreed between them that plaintiff shall take 
the quarter section in controversy at an agreed valuation 
of $25,000, and account for the same under the decision 
to be rendered in this case; that is to say, she is to be 
given credit for the value of ler homestead interest as 
found by the court, and account for all in excess thereof 
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up to the $25,000. The question decided by the district 
court, and before us for review, is the construction to*be 
placed upon sections 1 and 17 of the act approved Feb- 
ruary 26, 1879, and in force after September 1 of that 
year. Laws 1879, p. 57. These two sections are ag fol- 
lows: 

“Section 1. A homestead not exceeding in value $2,000, 
consisting of the dwelling-house in which the claimant 
resides, and its appurtenances, and the land on which the 
same is situated, not exceeding 160 acres of land, to be 
selected by the owner thereof, and not in any incorporated 
city or village, or, instead thereof at the option of the 
claimant, a quantity of contiguous land, not exceeding 
two lots within any incorporated city or village, shall be 
exempt from judgment liens, and from execution or forced 
sale, except-as in this chapter provided.” 

“Section 17.. If the homestead was selected from the 
separate property of either husband or wife, it vests, on 
the death of the person from whose property it was se- 
lected, in the survivor for life, and afterwards in his or 
her heirs forever, subject to the power of the decedent to 
dispose of the same, except the life estate of the survivor, 
by will. In either case it is not subject to the payment 
of any debt or liability contracted by or existing against 
the husband and wife, or either of them, previous to or at 
the time of the death of ‘such husband or wife, except such 
as exists or has been created under the Provisions of this 
chapter.” 

Succinectly stated, the question i is: Does the $2,000 
limitation, expressed in section 1, apply to exemptions 
against creditors alone, or does it also apply to the right 
of succession under the provisions of section 17? It is 
argued with great force by counsel for plaintiff that the 
language used in the different sections of the act indicate 
that the legislature had in mind what might be termed 
two homesteads—one, the actual homestead, and the other, 
the homestead which could be held as against creditors— 
and that the $2,000 limitation applies only to the latter. 

33 , 
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The title to the act reads as follows: “An act to provide 
for the selection and disposition of homesteads, and to 
exempt the same from judgment liens, and from attach- 
ment, levy, or sale, upon execution or other process.” It 
will be seen that the title recites that the act is “to provide 
for the selection and disposition of. homesteads, and to 
exempt the same,’ not “the same to the extent of $2,000.” 
but “the same”’—that is to say, the homestead—from 
judgment liens, etc., indicating, I think, that the inten-* 
tion was to exempt the entire homestead, the selection of 
which the act following was to provide for, from judg- 
ment liens, etc. Section 1 of the act reads: “A home- 
stead not exceeding in value $2,000, consisting of the 
dwelling-house in which the claimant resides,” etc. If 
we read this clause of section 1 with the same punctuation 
appearing in the title, which would place a comma after 
the word “homestead,” the clatise would then read, “A 
homestead, not exceeding in value $2,000, consisting of 
the dwelling-house,” etc. That punctuation, or reading 
it in that manner, would seem to indicate that the $2,000 
relates to the entire homestead, and not to a subsequently 
to be determined portion thereof. That this is the con- 
struction which has been placed upon this act for over 
30 years cannot be questioned. Estates have been divided 
and Iands partitioned, all over the state, under that con- 
struction. 

In Meek v. Lange, 65 Neb. 783, suit was brought to 
recover damages for the breach of an executcry contract, 
made by the husband without the assent of his wife, for the 
sale of the homestead. In the syNabus it is held that an 
executory contract for the sale of the family homestead. 
to which the wife is not a party, is invalid, and its non- 
performance does not furnish a basis for recovery of dam- 
ages for the loss of the bargain. On page 788, speaking 
through Mr. Commissioner HAstrnes, it is said: “Doubt- 
less, in case of bad faith, or where the action of defendant 
has caused special damages, a right of action would arise 
for such injury. Bunt it would seem entirely inconsistent 
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to allow a recovery of damages for the loss of a bargain 
which plaintiff made in full view of evident facts with 
one whom those facts rendered incompetent to sell the 
property. As above stated, only damages for loss of the 
bargain were allowed in this judgment. The judgment, 
therefore, cannot stand. Possibly the plaintiff is entitled 
to nominal damages for the absolute refusal to convey any 
of the premises, as they were found to be worth more 
than $4,000. The homestead right evidently does not pro- 
tect defendant as to more than. $2,000 worth.” It will be 
observed that that was not a case involving the question 
of exemptions against creditors, but that it involved the 
whole right, of homestead, which right the court there said 
did not protect defendant as to more than $2,000. 

Upon the third hearing of Teske v. Dittberner, 70 Neb. 
544, the last two paragraphs of the syllabus read: 

“(10) A parol agreement made by the husband with a 
third party to devise property embraced within a home- 
stead, like an agreement to convey the reversionary es- 
tate, is in conflict with the provisions of the homestead 
act and is not specifically enforceable, even though sub- 
stantial performance of the contract by the promissee may 
have taken place. 

“(11) When such an agreement includes other land 
than that included within the homestead, the contract 
may be specifically enforced except as it affects the home- 
stead property.” 

In the opinion, on page 550, it is said: “In speaking 
of the homestead, we wish to be understood as having ref- 
erence to that part of the real estate in controversy which 
consists of the dwelling-house, in which the promisor, 
Frederick Teske, and his family, at the time, resided, and 
its appurtenances and the land on which the same are 
situated, not exceeding 160 acres in area, nor $2,000 in 
value.” Here again this court, in a case where the ques- 
tion of the rights of creditors was not involved, limited 
the homestead to the dwelling-house and its appurte- 
nances, and the land on which the same are situated, not 
exceeding 160 acres in area, “nor $2,000 in value,” 
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In Tyson v. Tyson, 71 Neb. 438, the third paragraph of 
the syllabus reads: “In a contest between the widow 
and the heirs at law as to the extent of her homestead in 
suburban lands, she is entitled to a homestead not ex- 
ceeding 160 acres in area and $2,000 in value.” In the 
opinion, on page 448, it is said: “Another contention of 
the plaintiff is that she is entitled to hold and occupy the 
entire tract of land as a homestead, regardless of its value, 
and this contention is supported by a more plausible ar- 
gument than we should have thought possible in view of 
the plain provisions of the homestead act. A homestead 
within the meaning of that act, chapter 36, Compiled Stat- 
utes (Annotated Statutes 6200), is defined and limited by 
the first section thereof, which is as follows: (Section 1 of 
the act set out.) The first limitation imposed is that the 
homestead shall not exceed $2,000 in value; the next, that 
it shall not exceed 160 acres of land not in any incorpo- 
rated city or village, or, in lieu thereof, not exceeding two 
lots within such city or village. The head of a family might 
actually occupy more than 160 acres of land, not in an 
incorporated city or village, or more than two lots in 
such city or village, as a family homestead. But it will 
not be claimed that, in a case of that kind, the surviving 
spouse would take a life estate in the excess by virtue of 
the homestead act. The limitation as to value is as cer- 
tainly and positively fixed by statute as the limitation as 
to quantity. Neither are we able to see that the surviving 
spouse has any greater rights when the claimant of the 
excess is an heir of the deceased instead of a creditor. 
The homestead, which vests in such survivor for life, is 
the identical homestead in quantity and value defined in 
section 1 of the act. The statute recognizes none other.” 
Tt will be seen that the question under consideration in 
the case at bar was squarely before the court, and was 
considered and squarely decided in that case. 

In Wardell v. Wardell, T1 Neb. 774, the third para- 
graph of the syllabus reads: “A homestead exemption is 
by the law of this state limited to the value of $2,000, and 
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if, upon the death of a husband, the dwelling and the tract 
of land adjacent thereto, selected from his estate and 
occupied by himself and family as a homestead, exceed 
that value and are so situated that the dwelling together 
with the grounds upon which it stands, and not exceeding 
that value, cannot be set apart from the residue of the 
tract, no legal estate in the land, or in any part of it, 
passes to the widow and heirs under the homestead act, 
but in lieu thereof an equitable interest to the value of 
$2,000 in the entire tract does pass to them thereunder.” 
In that case the land consisted of 120 acres, including the 
family dwelling-house, the whole being of the value of 
about $14,000. Upon the trial it was found that the value 
of the dwelling-honse alone was $3,000, and of the build- 
ings appurtenant to it, $3,500, and of the equitable title 
to the land, $7,200, and that the premises were not sus- 
ceptible of division or partition, so as to permit the dwell- 
ing-house and the ground upon which it was erected, of a 
value not exceeding $2,000, to be set apart as a home- 
stead. The district court thereupon decreed a sale of the 
entire tract and the investment of $2,000 of the proceeds 
thereof at interest during the life of the widow, she to 
receive the interest and income thereof until her death, 
the principal to then descend to the heirs at law of the 
decedent. The widow prosecuted error to this court. Her 
contention was that the provisions of the statute for ap- 
praisement and setting apart of the homestead during 
the lifetime of the person from whose estate it was selected, 
or the sale of it, in instances in which it is not susceptible 
of division, and the setting apart of $2,000 of the proceeds 
of the sale, are not applicable after his death, and that, 
hence, the statutory restriction as to the value of the 
exempt property ceases with that event, “and that there- 
from the entire premises occupied as a homestead, to the 
whole extent of the territorial limits prescribed by statute, 
acquire the character of exemption regardless of values.” 
In the opinion, on page 777, it is said: “We think this 
reasoning is at fault in overlooking the fact that that 
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which constitutes the homestead, and that alone, there- 
fore, which passes to the surviving spouse, in cases of 
this kind, is net necessarily any defined tract of land, but 
only so much of a definable tract, if any, as, including the 
dwelling house and appurtenances, shall not exceed $2,000 
in value.” The judgment of the district court was af- 
firned. It is said that the language quoted from the last 
above case is obiter dicta, as applied to this case, for the 
reason that there the right of creditors was involved. The 
record in that case, however, shows that the creditors 
were general creditors of the decedent who had not ob- 
tained any lien upon the land prior to his death, and I 
um inclined to think that, if the right of succession is as 
contended for by the plaintiff here, it would have been 
good in Wardell v. Wardell, for the reason that, as insisted 
in that case, the right of succession attached prior to 
even the assertion of any debts against the decedent. But 
whether it be dicta or not, it shows the view of the learned 
commissioner who wrote that opinion, concurred in by his 
two able associates, and approved, without dissent, by the 
court. 

In Jerdee v. Furbush, 115 Wis. 277, 279, 281, the court 
had before it the question of the rights of a grantee of a 
homestead under a conveyance made without the wife’s 
signature. In the opinion the court say: “We cannot at 
this late day decide that as a new question. If it were 
otherwise, a different result of this appeal might occur 
than the one we have decided upon.” The opinion then 
cites and comments upon two prior decisions of the court, 
and adds: “The law has thus stood for nearly a quarter 
of a century, and whether the court’s construction of the 
statute was right or wrong it must now be considered the 
law the same as if the idea involved were literally ex- 
pressed in the statute. It relates to property. It has be- 
come, by the lapse of time, a rule of property, which, by 
well-settled principles, can only be rightly changed by 
legislative enactment.” In conclusion the court say: “It 
follows from what has been said that (naming the two 
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cases referred to) rule this case. To try to distinguish 
one case from another upon the facts, where the ruling 
principles in one are plainly identical with those in the 
other, creates uncertainty and confusion in the law. That 
should be avoided as to any subject, but particularly in 
respect to titles to real property.” The reasons there 
given for following the former decisions appeal to me as 
eminently sound. The ruling principles in the four 
former opinions of this court are plainly identical with the 
present case, and to attempt now to distinguish one from 
another upon the facts would, as stated by the Wisconsin 
court, “create uncertainty and confusion in the law.” 

Our former holdings, together with a similar and state- 
wide construction of the act by the district courts for 
more than 30 years, should set the matter at rest. I am 
unwilling at this late day to disturb that which for so 
many years has been considered settled. I therefore con- 
clude that the limitation of $2,000, expressed in section 1, 
is not restricted to exemptions against creditors, but also 
applies to the right of succession under the provisions of 
section 17, and insist that a construction of a statute, 
established by u line of former decisions of this court, 
uniformly followed by the district courts, and long ac- 
quiesced in by the bas‘, should not, ordinarily, be disturbed, 
even though the court, as subsequently constituted, might 
lave placed a different construction upon such statute, if 
before it for the first time. 


BARNES and LErron, JJ., concur in above dissent. 


ADOLPH LAZURE, APPELLANT, V. MAvertck Loan & Trust 
COMPANY, APPELLEE. 


Firep NovempBer 13,1912. No. 16,794. 


Taxation: Repemprion From Sare. Before bringing an action to re- 
deem from tax sale and treasurer’s deed, all taxes subsequent to 
the sale, due and payable, must be paid. If subsequent taxes 
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have been paid by the purchaser at tax sale, the amount so paid, 
with interest, should be included in the decree allowing the re- 
demption. The landowner is not required to reimburse the 
purchaser at tax sale before bringing his action to redeem, 


APPEAL from the district court for Box Butte county: 
WILLIAM H. WEStTovER, JUDGE. Reversed with directions. 


John Lothrop and B. F. Gilman, for appellant. 
C. Patterson, contra. 


_Sepewick, J. 


The defendant claims an interest in the land in ques- 
tion by virtue of an administrative sale for the taxes as- 
sessed thereon in the year 1904 and a treasurer’s deed 
pursuant thereto. The plaintiff brought this action to 
redeem the land from the taxes, claiming that the treas- 
urer’s deed was void. The trial court found for the de- 
fendant, and the plaintiff has appealed. 

It is conceded that the tax deed was void for several 
reasons, and it is contended by the defendant that he has 
paid all the subsequent taxes upon the land, and that the 
plaintiff cannot maintain this action to redeem without 
first reimbursing him for the taxes so paid. This does 
not constitute a defense to the action. Section 11111, 
Ann. St. 1911, provides that the owner of land sold for 
taxes may redeem by paying the amount of taxes for 
which the land was sold, with interest, “together with all 
other taxes subsequently paid.’ The taxes, according to 
the admissions of the parties upon the record, have all 
been paid, and to require the plaintiff to reimburse the 
defendant for subsequent taxes paid would, in the lan- 
guage of the supreme court of Iowa, “not be a payment 
of the taxes. It would be a reimbursement for taxes 
previously paid.” Taylor v. Ormsby Bros., 66 Ia. 109. 
Our statute requiring the payment of taxes before bring- 
ing an action to redeem was borrowed from Iowa. The 
construction that court put upon it is a reasonable one, 
and we are content to follow it. 
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The judgment of the district court is reversed and the 
cause remanded, with directions to allow the plaintiff to 
redeem as herein indicated. 

REVERSED. 


NETTIE MAJORS, APPELLANT, V. THOMAS J. MAJORS, 
APPELLEE, 


Firep NOVEMBER 13,1912. No. 16,806. 


1. Statute of Frauds: PartNERSHIP: ACCOUNTING. An agreement of 
settlement between partners, or between one partner and the 
representatives of a dcceased partner, by which a division is 
made of all or a part of the partnership property, some of which 
is real estate, is not within the statute providing that no estate 
or interest in land shall be created, granted, assigned, surren- 
dered, or declared, unless by operation of law, “or by a deed 
or conveyance in writing.” Comp. St. 1911, ch. 32, sec. 3. Such 
agreement between partners may be oral, if upon sufficient con- 
sideration. 

2. Brokers: SALE oF LAND: AGREEMENT BETWEEN PARTNERS. Such 
agreement between partners providing that one of the partners 
may find a purchaser for the land and have the proceeds above 
a certain amount is not within section 74, ch. 73, Comp. St. 1911, 
relating to contracts with agents or brokers to sell lands. 


3. Compromise: Consrperation. In an action upon an alleged settle- 
ment or compromise, the plaintiff must allege that there was 
some reasonable foundation for his claim, and that it was made 
in good faith; otherwise there is no consideration for the al- 
leged agreement upon compromise. 


4, : Action: Pieapine. A petition in an action to recover upon 
an alleged contract of settlement or compromise must show some 
consideration for the contract, or it will be subject to a general 
demurrer. 


APPEAL from the district court for Lancaster county: 
WILLARD E, STEWART, JUDGE. A/firmed. 


George A, Adams, for appellant. 


T. F. Hamer and F. M, Tyrrell, contra. 
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SEDGWICK, J. 

This case was decided in the district court for Lan- 
caster county upon a general demurrer to the plaintiff’s — 
petition, and the plaintiff has appealed. 

The petition alleged that the defendant and the plain- 
tiff’s husband were formerly in partnership in the mer- 
cantile business, and that they sold and disposed of the 
business, and took as part consideration therefor a tract 
of land located in Box Butte county, the title being taken 
in the name of the defendant, and that soon after that the 
plaintifi’s husband died, and that the defendant took pos- 
session of the land “to wind up said business of said part- 
nership, pay the obligations, if there were any then un- 
paid, reduce the assets, including the above described real 
estate, to money, and adjust and settle up said partner- 
ship. That the matter ran along from that time until 
about the months of February or March, 1907 (about 11 
vears), the said defendant being in possession of said 
real estate all the time and receiving the rents, profits and 
proceeds thereof, and all the time claiming he was adjust- 
ing said partnership matters;” that the plaintiff then de- 
manded a settlement of the partnership affairs, and that 
the defendant account to her, for herself and her children, 
“for the interest of her said deceased husband in and to 
said partnership property; that a controversy existed 
and had existed for some time as to the interest of the 
plaintiff and her children in the real estate, the plaintiff 
insisting for herself and children that they had an in- 
terest in the rea] estate, and tiie defendant insisting that 
they had no interest therein, and that it was agreed be- 
tween the parties, the plaintiff and the defendant, “that 
this plaintiff should proceed to sell said real estate, and 
out of the sale of the same the said defendant was to have 
$8,000, and all over and above said sum of $8,000 was to 
he received by this plaintiff for the benefit of herself and 
the said children ;” that the plaintiff found a purchaser 
who was ready and able and willing and offered to give 
$12,000 for the real estate, which the plaintiff agreed to 
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take, and notified the defendant, but he “refused to com- 
ply with the terms of said contract, but, on the contrary, 
utterly failed and completely repudiated the same and 
declined to execute a deed to said real estate;” that there 
were seven children of the plaintiff and her husband, who 
were minors at the time of her husband’s death. The al- 
legation that the children were minors at the time of the 
husband’s death was not, of course, an allegation that they 
were minors at the time of making the alleged contract, 
which was 11 years later, but this perhaps is not a ma- 
terial consideration. 

The defendant urges that an oral contract of this kind 
would not be valid because of the statute of frauds. There 
does not seem to be any merit in this objection because 
no estate or interest in the land was created or attempted 
to be created, granted, assigned, or surrendered or de- 
clared by the alleged contract. 

The alleged contract would not be within the statute 
providing that contracts of agency for the sale of real 
estate must he in writing and signed by the parties, since 
this was not a contract of agency, but was rather an at- 
tempt to adjust matters arising out of the relation of 
partnership. 

We think, however, the petition entirely fails to state 
a cause of action for other reasons. It was, of course, the 
duty of the surviving partner to take possession of the 
land, to wind up the business of the partnership, pay its 
obligations, to reduce the assets, including the land, into 
money, and adjust and settle up the partnership business, 
as it is alleged in the petition he was at all times attempt- 
ing to do. The plaintiffs husband, if living, would have 
no legal claim to the proceeds of the land until all this 
had been done. If her husband was living, he would have 
had such an interest in the business as would without 
doubt afford a basis for a contract of settlement hetween 
himself and the defendant, adjusting their mutual rights 
of the assets of the partnership, and it may he that this 
interest would be sufficient to afford a basis for a contract 
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of the nature of the one alleged. The plaintiff, however, 
did not succeed directly to the rights of her husband in 
the assets of the partnership, since for the purpose of set- 
tlement between the parties such assets are regarded as 
personal property. She would have an interest in the 
proceeds of the land, provided that, after closing the part- 
nership business, the assets of the partnership were more 
than sufficient to adjust the claims against the partner- 
ship, and provided, further, that the share of the estate 
of the deceased partner therein was, together with the 
other property of the estate, more than sufficient to ad- 
just the liabilities of the estate and pay the costs of ad- 
ministration. She had no legal title or claim to the 
assets of her husband’s estate, us they belonged to the ad- 
ministrator. She did not have any right of action against 
the defendant to settle or compromise. The defendant 
was still attempting to adjust the partnership business, 
and an action for an accounting and adjusting of the 
partner’s interest could only be maintained by the ad- 
ministrator of the estate of the deceased partner. If she 
had any interest whatever in this land, it was contingent, 
first, upon the value of the assets of the partnership; and, 
second, upon the solvency of her hushand’s estate. She 
does not allege the facts in regard to either, from which 
it might be found that she had any probable interest. It 
is not necessary to determine in this case whether the 
plaintiff could have alleged a cause of action of the nature 
here attempted. It is sufficient for the determination of 
this case that she has not alleged any value of the assets 
of the partnership, nor the liabilities thereof, nor has she 
alleged any setticment of the estate of her deceased hus- 
band, nor the amount of the assets or liabilities of that 
estate. She has not alleged in general terms that she had 
any title or interest, legal, equitable or contingent, in this 
land. There was therefore no substantial interest or claim 
to compromise or settle, and consequently no considera- 
tion for the alleged agreement. In the absence of all 
these allegations, she has failed to allege that she had any 
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legal interest in this land to form any basis of settlement, 
and the demurrer to the petition was rightly sustained. 
The judgment of the district court is 
AFFIRMED. 
HAMER, J., not sitting. 


FRANK CHALUPA BT AL., APPELLEES, V. TRI-STATE LAND 
COMPANY, APPELLANT. 


Froep NoveMBER 18,1912. No. 16,809. 


1. Waters: IRRIGATION: REFUSAL TO FURNISH WATER: ACTION FOR 
DaMAGES: Parties. Two of the plaintiffs, being owners and 
holders of a water right upon which they were entitled to water 
from defendant’s canal for irrigation, leased land to the other 
plaintiff and agreed to furnish him water for irrigation thereon. 
The tenant duly demanded that defendant furnish the water 
under the water right, and defendant refused, apparently con- 
tending that the water right was for some reason invalid, but 
made no objection that the holders of the water right had not 
assigned the same to their tenant or authorized him to demand 
and use the water thereunder. Held, That, after action was 
brought for damages caused by refusal to furnish any water 
under the water right, the defendant could not defend against 
the claim of the tenant on the ground that his landlords had 
not authorized him to use the water right, and, the rent being 
payable in kind, the landlords and tenant were owners in com- 
mon of the crops and could maintain a joint action for damages 
thereto. 


2. 7 H : Derenses. In such case, if the 
landlords and tenant have recognized the lease and the tenant has 
farmed the land under it, it is not a valid defense for the water 
company that the lease was voidable as between the parties 
thereto because of informalities in its execution. 


3. Damages: INJURY TO CROPS: QUESTION FoR JURY. In an action for 
damages to growing crops, the amount of damage is peculiarly 
a question for the jury. The difficulty of determining the value 
of the crops and the exact amount of damage thereto Is not a suffl- 
cient reason for denying a recovery for a wilful injury to the 
crops. 


4. Appeal: InsTRUCTIONS: FAILURE TO REQUEST. The trial court should 
instruct the jury as to the burden of proof, but a failure to do so 
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will not require a reversal of the judgment, when no such in- 
struction was requested by the complaining party, and no preju- 
dice appears. 


: ASSIGNMENTS oF Error: Review. It is unnecessary in this 
case to decide whether a general demurrer to a petition, “so far 
as it attempted to state a cause of action in favor of one” of 
several joint plaintiffs, can be considered, since the question of 
law which defendant desires to raise by this demurrer is pre- 
sented and determined under other assignments. 


APPEAL from the district court for Scott's Bluff 
county: HANSON M. GRIMES, JuDeE. Affirmed. 


Wright & Duffie, for appellant. 


‘Morrow & Morrow, contra. 


SEDGWICK, J. 


In 1907 Ernest M. Valentine and William C. Phillips 
were the owners of a school-land lease of a tract of land 
in Scott’s Bluff county and were in possession of the land 
under the lease, and in March of that year they leased the 
land in question to the plaintiff Frank Chalupa for one 
year from March 1. The contract was that the rent 
should be paid in kind, and the lessors agreed, among 
other things, “that the first party shall furnish water for 
said premises as follows: Water for alfalfa and farm 
land if it can be secured, but the party of the first part 
shall not be held responsible for any damages accruing 
to the party of the second part by reason of shortage of 
water, or by reason of an overflowage thereof.” Valentine 
and Phillips were the owners of a water-right contract by 
which the grantor of the defendant agreed to furnish 80 
inches of water for irrigation purposes. The defendant 
succeeded to the liability to furnish this water under the 
contract, and no question is made upon this point. The 
land in question was within the territory upon which the 
owners of the water contract might demand the use of the 
water, The plaintiff Chalupa, in the summer of 1907, 
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had growing on the land in question crops consisting of 
oats, spelts, wheat and alfalfa. The defendant refused 
to furnish water for these crops when demanded by 
Chalupa, and the crops were damaged for want of water. 
This action was brought by said Valentine, Phillips and 
Chalupa to recover such damages. Afterwards, upon the 
death of Phillips, the action was revived in the name of 
Helen Phillips, administratrix of his estate. The judg- 
ment was in favor of the Baal and the defendant has 
appealed. 

1. The defendant demurred to the petition “so far as it 
attempted to state a cause of action * * * in favor of 
the plaintiff Frank Chalupa.”. The demurrer was over- 
ruled, and the defendant allegeg that this was erroneous. 
The question whether a demurrer will lie to the cause of 
action of one of several joint plaintiffs is discussed in the 
briefs, but it is not necessary to a determination of this 
case. If Frank Chalupa had no cause of action against 
the defendant under the allegation of the petition, then 
he had no cause of action under the evidence, as the evi- 
dence follows the petition in that regard, and the ques- 
tions discussed upon the sufficiency of the petition are 
also discussed and necessarily raised upon the sufficiency 
of the evidence. These questions, then, will be considered 
under that assignment. . 

2. It is contended that there was no privity of contract 
between ‘the defendant and the plaintiff Chalupa, there 
being no evidence that the other two plaintiffs ever as- 
signed to Chalupa any interest in the water-right con- 
tract; that Chalupa’s claim for damages, if he had any, 
was against his coplaintiffs, and that he could not recover 
directly from the defendant. 

“Where land ig leased and rent reserved in kind or 
share of the crops to be raised, the landlord and tenant 
are tenants or owners in common of the growing crops on 
such land during the life of the lease.” Sims v. Jones, 54 
Neb. 769. “Tenants in common may join in an action for 
the possession of real estate held by one without title.” 
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Mattis v. Boggs, 19 Neb. 698. “Where land is let upon 
shares, the owners of crops may maintain an action against 
third persons for unlawful trespass upon or injury to 
such crops. However, one joint owner cannot alone main- 
tain such action without joining therein the other joint 
owners of such property, and those refusing to join in 
the action as plaintiffs should be made parties defend- 
ant.” 24 Cyc. 1468. , 

Valentine and Phillips had a valid water right which 
they were entitled to use upon this land. They leased, 
the land to Chalupa and agreed with him to furnish water 
for the land. Chalupa demanded the water from the de- 
fendant under the contract which his landlords held. 
There is no evidence that his landlords used the water 
on any other land, or demanded that water be furnished 
for use upon any other land. The landlords have ratified 
the demand of Chalupa that the water be furnished upon 
this land when Chalupa demanded the water. The defend- 
ant did not object that he was not entitled to use the 
water right, but refused to furnish water to any one 
under it. They cannot now change the ground of their 
refusal, and it does not rest with the defendant to deny 
that Chalupa was authorized to demand and receive the 
water under the contract by his lessors. 

3. The lease from Valentine and Phillips to Chalupa 
contained the provision “that said party of the second 
part shall not be entitled to the possession of said prem- 
ises, nor have any interest whatever therein, until this 
lease is signed by him and by the president or secretary 
of the Lincoln Land Company and delivered to said second 
party.” The defendant now objects that the lease was in- 
valid, because it does not appear that it was ever signed 
by the president of the Lincoln Land Company. There 
is no merit in this objection. The evidence shows that 
the parties under the lease regarded it as valid; that 
Chalupa took possession of the land under it and farmed 
it in accordance with the terms of the lease; and it is 
immaterial to the defendant whether one of the parties 
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to the lease might have avoided it or not, since there was 
no attempt to do so. 

4. It is contended that the damages allowed are ex- 
cessive; that the evidence will therefore not support the 
verdict and judgment. Several witnesses in behalf of the 
plaintiff, farmers and others with experience in crops 
and crop values, testified to the value of the growing 
crops before they were injured for want of water, and to 
the value after the injury. Upon cross-examination by 
the defendant these witnesses were cross-interrogated as 
to their means of knowledge and as to their method of 
computing the values. In some cases it appears that their 
method of computing values was fanciful and unsub- 
stantial. This fact goes to the importance and weight of 
the testimony. It is not sufficient ground for disregard- 
ing their testimony entirely by the court as a matter of 
law. It is difficult to estimate accurately the damages 
as expressed in dollars and cents to a growing crop be- 
cause of lack of moisture. There are other uncertainties 
in regard to the result of farming and crop raising than 
those depending upon moisture, and it is impossible to 
say with certainty what would be the result if sufficient 
water had been furnished. The difficulty in estimating 
the damages, however, in such cases has never been con- 
sidered sufficient ground to refuse to allow compensation 
for damages wilfully inflicted. It presents a question 
peculiarly for the jury, and where the evidence is sub- 
stantially conflicting as in this case, and the law is com- 
plied with in submitting the matter to the jury, their 
verdict must control. The judgment in this case seems 
to us to be quite as much as the evidence would warrant, 
but it is not excessive, so that we can say as a matter.of 
law that the verdict is clearly wrong. 

5. It is complained that none-of the instructions of the 
court in direct terms told the jury “that the plaintiff, in 
order to establish a case, must do so by a preponderance 
of the evidence.” The court should have so instructed the 
jury, and no doubt would have given such an instruction 
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if it had been presented and requested. The duties of a 
trial court in jury trial are quite exacting, and, if the 
defendant discovers such an omission as this, fair dealing 
requires him to call the attention of the trial court to the 
matter. Not having done so, he ought not afterwards to 
be allowed to subject the parties to costs and vexation of 
another trial. 

No substantial error appearing in the record, the judg- 
ment of the district court is 

AFFIRMED. 


Levi L. Coryreitu v. STATE OF NEBRASKA, 
FILED NOVEMBER 13,1912. No. 17,641. 


Information: SUFFICIENCY: OPERATION oF AUTOMOBILE. An informa- 
tion which under three counts in reference to a single transaction 
charges in the first count that the defendant permitted his in- 
fant son, under 16 years of age, to operate defendant’s automo- 
bile on the highway, and in the second count charges that 
defendant permitted said infant son to drive said automobile past 
a vehicle drawn by a team of horses, without reasonable caution, 
and without calling to or giving any sound to indicate to the 
driver of said horses a desire to pass the same, and in the third 
count charges that the defendant permitted said son to drive 
said automobile past said team of horses at a swift rate of 
speed, and return to the center of the road within less than 30 
feet from said team of horses and said spring wagon, will not 
sustain a conviction upon either count, where the evidence clearly 
establishes the fact that at the time charged the defendant him- 
self had actual control of and was operating said automobile. 


Error to the district court for Nemaha county: JOHN 
BRB. RAPER, JupGe. Reversed. 


M. 8. McIninch and Ernest F. Armstrong, for plaintiff 
im error. 


Grant G. Martin, Attorney General, and Frank E. 
Edgerton, contra, 


HAMER, J. 


The plaintiff in error, Levi L. Coryell, hereinafter 
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called the defendant, was informed against in the district 
court for Nemaha county and charged with: (1) Permit- 
ing his infant son to operate his, defendant’s, automobile 
on the public highway. (2) Permitting his said son to 
drive past a team without using reasonable care. (3) 
Permitting his said son to drive past a team without using 
reasonable care, and to return to the road less than 30 feet 
in advance of said team. The particular acts charged 
against the defendant are all shown to have occurred at 
the same time, and therefore constitnte one transaction. 
There was a trial to a jury, and the defendant was found 
guilty on each count, and was on each count sentenced to 
pay a fine of $5. The defendant asks a reversal of the 
judgment upon five distinct grounds, only one of which 
we deem it necessary to consider, and that is that “the 
verdict is contrary to the evidence.” 

The facts as they appear are sworn to by the defendant 
and his little son, Leland, and their testimony is not 
controverted in any material matter, so far as it relates 
to the operation of the automobile by the defendant him- 
self. The little son is shown hy the evidence to have been 
only 11 years old,-and there is testimony that he had his 
hands on the “steering wheel’; but he testified, and no 
one disputes him, that “I was sitting there and I had my 
hands here; I was sitting here, and papa had his hand 
tight in under my hand, he had it between these two 
fingers; he had the throttle, he could operate the throttle, 
he had it right between his fingers there.” He also testi- 
fies that his father was guiding the car, and that it was 
not possible for him (the little boy) sitting in the auto- 
mobile seat to reach the pedals. No one says it was. 

The defendant testified that when he saw the team, 
after turning the corner, he blew the whistle several 
times, but “I presumed that they would (hear the whistle), 
and I took the right side, which placed me on the right 
between Whitmore’s team and the fence. I proceeded 
along that line, thinking they would give me their right 
of the road, and as we proceeded, it put me in this ‘V’ 
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shape. The gutter I seen was deep. The dirt was washed 
in from the culvert below, and I thought I could get in 
the gutter; but, when I got to this gate, the ditch became 
immediately abrupt, I having pulled to the right, and 
about that time I was about even with the team, my ma- 
chine was about even with the team, I either had to pull 
in to that gate or that ditch, or put the team over on the 
other side of the road. It was the only thing I could do 
in the emergency, and I did it. Q. State whether or not 
you were driving the car or Leland driving the car. A. 
I had my hand on the lever and a hand on the. throttle, 
my left foot was on the pedal, my left hand was reached 
under the throttle, I have a device which is about the 
size of that pencil, beneath the wheel, I had the mechanics 
pin that right close to the wheel so that I could reach it 
and govern the throttle. My throttle is pinned so I can 
drive it when Leland is at the wheel. He had both hands 
on the wheel at the time,’”’ He then testified that his hand 
was under the boy’s hand and that he had hold of the 
throttle. “Q. Tell the jury whether or not, in that condi- 
tion, you can centrol that car. A. Yes, sir. Q. Tell the 
jury whether or not vou were controlling that car. A. 
Yes, sir; I was.” fe then testified that the ditch became 
suddenly abrupt, and that he had to make a turn or go 
into the ditch, and that the ditch was four feet deep. 
The evidence clearly seems to show that whatever was 
done towards the driving and control of the automobile 
was done by the father, and not by his little son, and 
therefore that the defendant is not guilty of permitting 
his son to do the three several acts alleged to be done in 
the three counts of the information. The evidence is in- 
sufficient to sustain the jrdgment. This court held in 
Garfield v», TTodges & Baldwin, 90 Neb. 122: “A verdict, ° 
so clearly wrong as to induce the belief on the part of the 
reviewing court that it must have been found through 
passion, prejudice, mistake, cr some means not apparent 
in the record, will be set aside and a new trial awarded.” 
It may be urged that the automobile turned into the 
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road after passing the team less than 30 feet in advance 
of it, and therefore that the defendant is guilty of that 
offense in any event. It should be remembered, however, 
that there is no charge that the defendant did it. The 
charge is that he permitted his infant son to do it, and the 
evidence does not support that charge. The thing for- 
bidden by the statute (Ann. St. 1911, sec. 6234) ig. per- 
mitting “a person under 16 years of age or an intoxicated 
person to operate a motor vehicle.” The charge in the 
third count is: “The said Leyi L. Coryell, then and there 
being, did wilfully and unlawfully permit his infant son, 
Leland Coryell, a boy under 16 years of age, to drive said 
automobile past the said team of horses and said spring 
wagon,” and “wilfully and unlawfully return to the center 
of the road within less than 30 feet of said team of horses 
and said spring wagon.” Seemingly the charge alleges 
a violation of sections 6234, 6286, Ann. St. 1911. The 
former relates to the permitting of one under 16 to drive, 
and the latter to the manner of driving. As the driving 
is alleged to have been done by the little boy, it is fairly 
to be presumed that the returning to the center of the 
road was intended to be alleged as done by the little boy, 
all under the permission of his father. If so, and it ap- 
pears from the evidence that ‘the little boy only had his 
hands upon the “steering wheel,” and could not reach and 
did not touch the pedals, and that he had nothing to do 
with the throttle, but that the father had hold of the 
“steering wheel,’ and could and did reach the pedals, and 
aiso had his hand upon the throttle, and that he actually 
controlled the car, and what the little boy did was only 
a make believe—a sort of play or pretense—something 
not uncommon in the lives of children who seek to imitate 
‘the actions of their parents and others, then there is no 
evidence to sustain the verdict and judgment, and the 
same should not be allowed to stand. 

The most that any of the witnesses for the state testified 
to in the case is that they saw Leland’s hands on the 
“steering wheel.” They did not all testify to that. No 
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one of them testified to seeing hig feet on the pedals or 
his fingers on the throttle. It would seem not to be pos- 
sible to operate such an automobile as this one wag with- 
out doing these things. In order to ope:ate such a car, it 
would seem to be necessary to have the feet on the pedals 
and to have hold of the throttle, and the little boy was tuo 
sinall, as the testimony shows, to reach the pedals with his 
feet while sitting in the seat. There is no dispute about 
the fact that the defendant was in the car at the time and 
sitting with his little son. Some of the witnesses were of 
the opinion that the defendant did not have his hand on 
the “steering wheel,” while others said that they did not 
know, but they did not testify to the other necessary 
things to show that the defendant was not operating the 
machine. In operating a motor vehicle, it would seem 
that the person who does so has charge of the vehicle and 
igs directing its course without the interference or control 
of another person. The defendant did not place his little 
son in charge of the car and start him out on the road. It 
is such an act as that that the statute is calculated to pro- 
hibit. It could not have been contemplated that a man 
should be punished who was driving his car, because his 
little boy placed his hands on the “steering wheel.” 

The charge in the first count is that the defendant per- 
mitted his infant son to operate his automobile on the 
public highway. The mere operation of the machine is 
itself the offense. The fact alleged that the defendant. per- 
mitted his infant son to drive past a team without using 
reasonable care does not state something that is forbidden 
by law, except as the defendant is forbidden to permit his 
infant son to operate a motor vehicle. There is no penalty 
to be inflicted upon the defendant because he permits his 
infant son to drive past a team without using reasonable 
care. Driving past a team without using reasonable care 
might be charged as an offense against the defendant, but 
the defendant is not forbidden to allow his son to do so, 
except as he is forbidden to allow hig son, if he be less 
than 16 years old, to operate his automobile. The second 
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count therefore charges nothing to be tried if the first 
count is disposed of. The third count attempts to charge, 
and does charge, that the defendant permitted his son to 
drive past a team without using reasonable care, and to 
return to the road less than 380 feet in advance of said 
team. That act is not forbidden, so far as it might pro- 
hibit the father from permitting his son to drive past a 
team and to return to the road less than 30 feet in advance 
of the team. It is only forbidden under the general pro- 
vision that the father cannot permit his son to operate 
his automobile on the public highway. The things at- 
tempted to be charged in the second and third counts are 
not offenses. The thing that the father is forbidden to dé 
is to permit his infant son to “operate a motor vehicle.” 
Whether the infant son drives straight in the road, 
whether he drives past a team and whether he returns to 
the road less than 30 feet in advance of the team are ali 
matters along the same line, and immaterial, except as 
they show, if proved, that the defendant permitted his son 
to operate a motor vehicle. Ifthe father permitted his son 
to do the things attempted to be alleged in the second and 
third counts, then he is punishable because he permitted 
the son to operate the automobile, and not because of what 
the son did in going around the team or in returning to the 
road. It is the permission given to the son to operate the 
machine that makes the offense. It is not the way that 
the son operates the machine that makes the offense, bus 
the mere fact that he does operate it. 

Instructions 3 and 5 are possibly misleading upon the 
ground that the charges contained in the second and third 
counts do not justify them. As no complaint is made of 
these instructions we will not consider them. The evi- 
dence is not sufficient to sustain thé verdict. The judg- 
ment is 

REVERSED. 


Reesp, ©. J., and Rose, J., dissent upon the ground that 
the evidence was conflicting and the verdict of the jury 
should stand. 


488 NEBRASKA REPORTS. [ VOL. 92 


Tongue v. Lloyd. 


JOHN TONGUE, APPELLANT, y. R. D. LLOYD ET AL., AP- 
PELLEES. - 
Firep NoveMBex 27,1912. No. 16,820. 

Justice of the Peace: CONTINUANCE: REVIEW: Finat OrpER. The cop- 
tinuance of a civil suit by a justice of the peace for more than 
90 days from the return day of the summons, without the con- 
sent of the parties, is a discontinuance of the action, and there- 
fore a final order, which may be reviewed by proceedings in 
error in the district court. 


APPEAL from the district court for Polk county: Bun- 
JAMIN F, Goon, Jubpex. Reversed with directions. 


Mills, Mills & Beebe, for appellant, 
E. EF. Stanton and C. 8. Roe, contra. 


Reese, C. J. 


This action was commenced before a justice of the peace 
of Polk county. The summons was issued on the 30th day 
of August, 1909; the 9th day of September being set: for 
the trial. On that day the parties appeared, and, by 
agreement, the cause was continued to October 9. On 
October 9 a further continuance was had to November 9, 
on the motion of plaintiff. On that day the cause was 
again continued to December 9 by agreement of the parties. 
December 9, the parties appeared, when, on motion of de- 
fendants, and over the objection and exception of plaintiff, 
a continuance was had for an additional 30 days, to Janu- 
ary 8, 1910. The objection to the continuance was based 
upon the ground that the order extended the continuances 
for more than 90 days from the return day of the summons. 
Plaintiff then presented the case to the district court by 
petition in error, upon the contention that the order 
worked a discontinuance and dismissal of the case, and 
was therefore final. This view seems not to have been en- 
tertained by the district court, and the petition in error 
was dismissed at plaintiffs costs. Plaintiff appeals. 

Defendants have filed no brief, nor have they appeared 
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in this court further than to acknowledge service of the 
notice of appeal, and we are left wholly in the dark as to 
to their theory of the case, or the views of the district 
court. 

Sections 960 and 961 of the code provide that a case 
nay be adjourned for 30 days upon the application of 
either party, cither on the return day or any subsequent 
day to which the evuse may stand adjourned, “but not to 
exceed 80 days from the time of the return of the sum- 
mons, upon compliance with the provisions” of the statute. 
If the adjcurnment, without plaintiff's consent and over 
his objection, for more than 90 days worked a dismissal of 
the case, and the justice thereby lost jurisdiction to pro- 
ceed further without the consent of the parties, the order 
was final, and the proceeding in error would lie. We arc 
not aware that this identical question has ever been be- 
fore us. In Fischer v. Cooley, 836 Neb. 626, the final ad- 
journment, beycnd the 90 days, was had by the agreement 
of the parties to the suit, and, for that reason, it was held 
that jurisdiction was not lost; but we said: “Under said 
section (961), when a justice of the peace adjourns a suit 
pending before him, without the consent of parties, for 
more than 90 days from the return day, it operates as a 
discontinuance.” In Maxwell, Practice in Justices’ Courts 
(5th ed.) 129, it ig said: “Without consent of the parties, 
the court has no authority to adjourn a cause more than 
90 days from the return day of the summons. An adjourn- 
ment exceeding that time, without consent of the parties, 
operates as a discontinuance of the action”—citing Dun- 
lap v. Robinson, 12 Ohio St. 580. While the exact question 
here presented was not involved in that case, the logic of 
the opinion sustains the text in Maxwell’s Justice Practice. 
In the bedy ef that opinion it is said: “His (the justice) 
power of adird’cation is derived from the statute, and, 
if not exercived within the time allowed by law, it is clearly 
lest; and the carve is no longer pending before him. The 
legal effect of such a failure in duty is a discontinuance 
of the action. So, jurisdiction may be lost by an adjourn. 
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ment of the suit, without consent of parties, for a longer 
time than the statute permits. Stnch unauthorized ad- 
journment, or other neglect of duty by the justice, which 
prevents a hearing and determination of the suit within 
the proper time, it hag been repeatedly held, works a dis- 
continuance of the action.” 

The judgment of the district court is reversed and the 
cause is remanded to that court, with direction to reverse 
the ruling of the justice of the peace, with costs to plain. 
tiff, and retain the cause for trial, as provided by section 
601 of the code. 

REVERSED. 


ALBERT PRINCE V. STATBH OF NEBRASKA. 
Frrep NoveMBER 27,1912. No. 17,716. 


Homicide: DEFense oF INSANITY: Evipence. Plaintiff in error was 
convicted of the crime of murder in the first degree and sen- 
tenced to death. On error to this court, no question of law as to 
procedure is presented. The defense was insanity at the time of 
the killing, and the case is presented upon the sole question of 
fact as to the accountability of the accused. Upon a review of 

’ the evidence, it is held, by a majority of the court, that the 
Judgment and sentence should be affirmed. 


Error to the district court for Lancaster county: 
ALBERT J, CORNISH, JUDGE. Affirmed, 


A. E. Howard and Price & Abbott, for plaiatiff in error. 


Grant G. Martin, Attorney General, and Frank LE. 
Edgerton, contra. 


Reese, C. J. 


On the 17th day of February, 1912, the county attorney 
of Lancaster county filed in the office of the clerk of the 
district court for said county an information against Al. 
bert Prince, charging him with the crime of murder in the 
first degrce by cutting and stabbing one Edward D. Davis 
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so that from the effects thereof the said Davis died. The 
information is in the usual form followed and prescribed 
in such cases, and, as its sufficiency is not here questioned, 
it will not be necessary to set it out in detail. The ac- 
cused was arraigned in open court, and entered the plea 
of not guilty. A jury trial was had, which resulted in a 
verdict finding him guilty as charged in the information, 
and fixing the punishment at death. A motion for a new 
trial was filed and overruled, when sentence of death was 
pronounced, and fixing the date of execution on the 30th 
day of August, 1912. The case is now presented to this 
court for review by petition in error, and, under the con- 
stitutional provision, all further proceedings are thereby 
stayed pending such review. 

No serious question of law as to the prv. dure is pre- 
sented by the briefs or was argued upon oral argument. 
The killing of Davis, while denied by the plea of not guilty, 
is not controverted, but was admitted by plaintiff in error 
while upon the witness stand in his own behalf. It is con- 
tended, however, that, at the time of t' - killing, plaintiff 
in error was insane and not legally responsible for his act, 
and evidence was introduced tending to support the con- 
tention. Counter evidence was introduced by the state 
tending to disprove the claim of insanity. The question 
of the sanity or insanity of a defendant in a criminal 
prosecution is, usually, largely a question of fact to be 
solved by the trial jury under proper instructions, yet in 
a case involving the life, or even the liberty, of a human 
being, the courts will not hesitate to look carefully into 
the evidence, and, if the verdict is not supported thereby, 
grant the needed relief or correct the error in such way 
as the condition of the proofs may suggest. 

The bill of exceptions is quite voluminous, consisting of 
about 600 pages of typewritten matter. It has all been 
carefully read. The uncontroverted facts may be said to 
be that plaintiff in error is and was at the time of the 
tragedy an inmate of the Nebraska penitentiary, serving 
under a sentence imposed for a violation of the criminal 
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law of the state, and was laboring in the broom factory 
then being carried on in the building. The decedent was 
the deputy warden, and was largely in charge of the dis- 
cipline and control of the prisoners. A short time prior 
to the 11th day of February, 1912, plaintiff in error 
secreted a knife used in the broom factory and carried 
it to his cell, keeping it in his pocket. The date named 
was on a Sunday, and, when the inmates were assembled 
for the usual chapel exercises, he carried the knife with 
him into the chapel. The usual place of the deputy war- 
den during the exercises was pretty well to the front in 
the audience, and near the close of the service it was his 
custom to pass down the aisle toward the entrance door 
through which the assembly would pass out. Plaintiff in 
error was seated near the aisle and not far from the door, 
and when the last hymn was being sung—the audience 
standing—the decedent walked down the aisle between 
the standing rows of men, and, when he came opposite and 
near plaintiff in error, plaintiff in error stabbed him a 
number of times in quick succession, aud from which 
death soon after resulted. A guard approached plaintiff 
in error, to whom he surrendered the knife without resist- 
ance, and was led away and placed in the solitary confine- 
ment cell. Hewas a witness in his own beltalf on the trial, 
and with commendable frankness admitted that he had 
made preparation to take the life of either the warden or 
the deputy, as opportunity might offer, and that in taking 
the life of the deputy he had carried out his previously 
conceived purpose and intention. 

The evidence tends strongly to show that at one time, 
under a previous administration of the affairs of the 
prison, plaintiff in error was subjected to a long and, from 
his point of view, a cruel administration of discipline. 
The evidence shows that he had been guilty of an act of 
insubordination and defiance of authority, and it was 
necessary to maintain the rules and discipline of the 
prison; but, whether it was necessary to carry the punish- 
ment to the extreme to which it was carried, we are not 
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called upon to decide. The complaint made by plaintiff in 
error was that in the first instance he had violated no rule 
of the prison, and that he was never informed of. what 
charges were against him, and does not know to this day, 
but that his whole treatment up to the time of the incident 
referred to was arbitrary, vindictive, tyrannical, and with- 
out cause. The testimony of the guard under whom he 
worked, called by the state, was that prior to that time 
plaintiff in error had been a faithful worker, pleasant, 
affable, and agreeable, and that he was obedient to the 
rules of the prison, causing no annoyance or trouble what- 
ever. 

There was considerable evidence offered by the defense 
that from that time his mental condition appeared to un- 
dergo a change; that he became “moody,” absent-minded, 
and when not at work would sit, resting his head upon his 
hands, lamenting his fate, frequently saying the officers 
and guards “had it in for him,” and would beat and other- 
wise mistreat him without cause. There seems to be little 
doubt but that during the administration of a subsequently 
appointed warden the management of some of the prison- 
ers was cruel and brutal, and it was stated by the wit- 
nesses that this seemed to affect plaintiff in ‘error’s mind, 
he often referring to the treatment others had received, 
and which he deemed unreasonably harsh and severe; that 
during the later times, prior to the tragedy for the com- 
mission of which he was convicted, his mind seemed to 
wander; that his continuity of thought was impaired, and 
he could be induced to converse upon one subject for only 
a very short time, and his mind would “fly from one sub- 
ject. to another.” Much of the evidence in his behalf was 
given by convicts and ex-convicts, while the opposite was 
maintained by the guards and some of the convicts yet 
’ serving time. It is gratifying to note that all the witnesses 
testified to a much more reasonable and humane system 
of government of the prison by the present warden and 
officers. The cruel and inhumane treatment of plaintiff in 
error and others, it is claimed, so weighed and preyed 
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upon his mind as to destroy his accountability for his 
acts, dethrone his judgment, and weaken his apprecia- 
tion of the enormity of his act. He took the witness-stand 
in his own behalf and testified, with candor and intelli- 
gence, what he understood to be the moving cause of his 
own treatment and the treatment of others, and that he 
contemplated taking the life of the then warden or his 
deputy, and that he believed he would be doing right in 
the act, and believed he was doing right in taking the life. 
of the deputy, for which he was being prosecuted. There 
seems to be no claim that he was otherwise than sane at 
the time of the trial. If we assume that the evidence 
offered on his behalf at the trial was all, or substantially 
all, true, it would be difficult to find any justification for 
the infliction of the death penalty. 

Among the witnesses called by the state were certain 
physicians who were summoned to the bedside of the de- 
cedent, all of whom conversed with, or heard others con- 
verse with, plaintiff in error soon after the tragedy, and 
they all testified that they saw no indication or symptom 
of insanity during the conversations had; that he did not 
appear to be under any mental excitement, but conversed 
freely upon what he had done, and was ready and willing 
to receive punishment therefor. Two local alienists were 
called who made an examination of plaintiff in error dur- 
ing the trial, and both testified to the absence of any 
symptom of existing or previous insanity. Guards and 
others ‘from the penitentiary testified on behalf of the 
state that they had discovered no symptoms of mental 
aberration in the conduct or manner of plaintiff in error 
either before or after the tragedy, and some deny the truth 
of the charges of needless cruelty to other prisoners; but 
it appears to be well established that such charges were 
made and believed in by the inmates, and that they were 
heard and believed by plaintiff in error, 

The fact that a delusion existed, if such were the fact, 
would produce the same effect upon the party deluded as 
if the belief were based upon the real fact. The legal 
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presumption originally is that all people are sane, and that 
presumption continues until evidence to the contrary is 
introduced. That presumption applied to plaintiff in 
error in the first instance. Upon evidence being intro- 
duced to show mental derangement, it devolved upon the 
stale to prove his sanity at the time of the commission of 
the act charged beyond a reasonable doubt. There is also 
a presumption that, where a state or condition is shown 
to exist, it continues until shown to have been removed. 
This applies to the mental condition of people. Judging 
by the evidence of the acts, conduct and manner of plain- 
tiff in error, there may be some doubt whether his act was 
prompted by a diseased mind, or a desire for revenge as 
against the warden and deputy for acts of oppression and 
cruelty of which he deemed them guilty. If the former, 
he should not be held to the infliction of the extreme pen- 
alty. If the latter, there would be, in law, no extenuation. 
While these questions were largely for solution by the 
jury, yet, in the interest of human life, the duty of care- 
fully considering the evidence is ultimately devolved upon 
the courts. I‘rom a consideration of all the evidence and 
a contemplation of the mainsprings of human conduct, it. 
is the conviction and firm opinion of the writer hereof 
that plaintiff in error should not and cannot be held guilt- 
less, but that he did not and does not deserve the taking 
of his life; but that he should be confined in the prison 
during his life as a protection to society, and that the 
sentence of the court should be reduced from execution to 
that of life imprisonment. 

However, a majority of the court are of the opinion that 
there is no proper cause shown why the judgment of the 
district court should be interfered with, and it will there- 
fore have to be affirmed. The time fixed by the district 
court for the execution of plaintiff in error having passed, 
it is ordered that the sentence be carried out on Friday, the 
twenty-first day of March, 1918. 
: AFFIRMED. 
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MIKE MITCHELL, APPELLEE, V. OMAHA PACKING COMPANY, 
APPELLANT, 


FrmiepD NoveMBER 27,1912. No. 16,831. 


1. Master and Servant: VICE-PrixcivaL. Whether an employee occu- 
pies the position of a fellow-servent to anothcr employee, or is the 
representative of the master, is not to be determined from the 
grade or rank of the offending or injured servant, but should be 
determined by the character of the act perfurmed by the offending 
servant, by which another employee is injured; or, in other 
words, whether the person whose status is in qucstion is charyed 
with the performance of a duty which properly belongs to the 
master. 


NEGLIGENCE: Lianruiry or Master. Where a master, in- 
stead of performing a duty which is personal to himself, directs 
an employee to perform that duty, he is liable for the neglect of 
that other, no matter what may be the pcsition of the employee 
as to other matters. 


3. Appeal: InstrUcTions: HarMLESS EMror. Where it clearly appears 
that the plaintiff in an acticn for personal injuries was not guilty 
of contributory negligence, ‘the submission of that question to 


the jury by an erroneous instruction is error without prejudice 
to the rights of the defendant. | 


APpreaL ‘from the district court for Douglas county: 
WILLIS G. SEARS, JUDGE. Affirmed. 


Greene, Breckenridge, Gurley & Woodrough, for appel- 
lant. 


H.C. Murphy and John P, Rreen, contra. 


BARNES, J. 

Action to recover damages for personal injuries sus- 
tained by plaintiff while in the empley of the defendant, 
the Omaha Packing Cempany. On the trial in the dis- 
trict court for Douglas county, the plaintiff had the ver- 
dict and judgment, and the defendant bas aspealed. 

Tt appears that the plaintiff and n ustive of Japan, 
ealled “Joe,” on December 12, 1656, were working for the 

- Omaha Packing Company, aid were under the charge and 
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direction of one Aleck Romansky, who was night fireman 
of the defendant in its packing plant. The general duties 
of the plaintiff and Joe, hereafter called the Jap, were 
to bring coal to the boiler from carg that were set opposite 
the defendant’s boiler house, to help pull the clinkers and 
‘ashes from under the boilers, to help Romansky swab 
the boiler flues, to wheel out the ashes and clinkers from 
the boiler house and deposit them ia open railroad cars, 
which were set upon the tracks from time to time near the 
boiler house; that the defendant furnished a mechanical 
contrivance, called a “crane,” for the purpose of elevating 
the ashes from the platform of the boiler house into the 
railroad cars; that the crane was broken, and, for three 
nights before the plaintiff received his injuries, he and 
the Jap had taken the ashes and clinkers out in wheel- 
barrows over a temporary runway and dumped them into 
the cars, which were set opposite the building for the pur- 
pose of recciving them. The cars were moved every day, 
which made it necessary to construct a new runway every 
night. On the night when the accident occurred, after 
the ashes and clinkers were taken out and cooled off, 
Romansky, who it is conceded was as to the defendant com- 
pany a vice-principal, ordered the Jap to go out and con- © 
struct a runway and platform to be used for the purpose 
of depositing the ashes and clinkers in the car. The Jap 
constructed such a runway and a platform out of ma- 
terials which the defendant company had furnished and 
were at hand for that purpose. The runway appears to 
have been properly constructed, but the platform, which 
extended over the top of the open car, consisted of what 
is called a “grain door,’ which extended across the top, 
and from side to side thereof. This platform or grain 
door appears to have been thin in structure or so defective 
in its condition as to be unsafe for that purpose. Plaintiff 
testified that, when the Jap returned and stated that the 
runway and platform were ready for use, Romansky or- 
dered him to wheel out the ashes and clinkers; that, when 
his third wheelbarrow load of clinkers struck the plat- 
3b 
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form, the wheel of the barrow broke through it, and thus 
caused lim to Jose his balance; that he fell fram the car 
to the track below, a distance of some ten feet, and he 
thereby sustained very serious injuries. Tle also testified 
that the runway was made of solid plank, and was suit- 
able for that purpose; that the grain door which was used 
as a platform, as above stated, appeared in the dim light 
situated nearby to be sonnd and safe and all right. There 
was practically no conflict in the evidence. At the close 
of the testimony, defendant requested the court to direct 
the jury to return a verdict in its favor. This request was 
denied. The jury were instructed by the court, and after- 
wards returned a verdict for $1,500 in favor of the plain- 
tiff. 

It is not claimed that the verdict is excessive, but it is 
strenuously contended that the court erred in not direct- 
ing the jury to return a verdict for the defendant; and it 
is argued that the Jap and the plaintiff were fellow serv- 
ants; that the defendant was not liable to the plaintiff 
for injuries received by reason of the negligence of his 
fellow servant. On the other hand, it is contended that, 
notwithstanding the fact that the plaintiff and the Jap 
were fellow servants in the performance of the general 
duties assigned to them, yet when the Jap, under the 
direction of his vice-principal, Romansky, constructed the 
runway and platform in question, he was acting for the 
company as yvice-principal; that it was defendant's duty 
to furnish plaintiff with a reasonably safe place to work, 
and that duty could not be delegated to the plaintiff’s 
fellow servant, and the defendant be thereby relieved from 
liability for the negligent performance of that duty. 

Tt must be conceded that it was the duty of the defend- 
ant company to furnish the plaintiff with a reasonably 
safe place to work; that when the crane, which had been 
successfully used for elevating and dumping the ashes and 
clinkers into the ra‘‘road car was broken, or otherwise 
put out of commission, it was the duty of the defendant 
to supply another suitable and reasonably safe appliance 
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to be used for that purpose. It must also be conceded that 
if Romansky, who it is admitted was defendant’s vice- 
principal, had constructed the runway and platform, his 
negligence would have rendered the company liable. There- 
fore, when Romansky delegated that duty to another, he 
thereby constituted him a vice-principal so far as the per- 
formance of that particular act was concerned; and such 
is the great weight of authority in this country. 

In Schroeder v. Flint & P. M. R. Co., 108 Mich. 218, 
' it was said (quoting from McKinney, Fellow Servants, 
see. 23): “The true test, it is believed, whether an em- 
ployee occupies the position of a fellow servant to another 
employee, or is the representative of the master, is to be 
found, not from the grade or rank of the offending or in- 
jured servant, but it is to be determined by the character 
of the act being performed by the offending servant, by 
which another employee is injured; or, in other words, 
whether the person whose status is in question is charged 
with the performance of a duty which properly belougs to 
the master.” The rule has been stated in another form, 
as follows: “If, instead of personally performing these 
obligations, the master engages another to do them for 
him, he is Hable for the neglect of that other, which, in 
such case, is not the neglect of a fellow servant, no mat- 
ter what his position as to other matters, but is the neglect 
of the master to do those things which it is the duty 
of the master to perform as such.” Northern P. R. 
Co. v. Peterson, 162 U. 8S. 346. See Robertson v, Chi- 
cago & H.R, Co., 146 Ind. 486; Schaub v. Hannibal & St. 
J. R. Co., 106 Mo. 74, 87, 16 8S. W. 924; Justice v. Peunsyl- 
vania Co., 180 Ind, 321; Flike v. Boston & A. KR, Co., 58 
N. Y. 549. 

For the foregoing reasons, we are of opinion that the 
court did not err in refusing defendant’s request for a 
directed verdict. ; 

Defendant contends that the district court erred in in- 
structing the jury, in substance, that Romansky was a 
vice-principal over the Jap, who constructed the runway 
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and platform in question, and while the Jap was engaged 
in that work he also acted as a vice-principal. The fore- 
going authorities effectually dispose of this contention, 
and error cannot be predicated on such an instruction. 

Defendant further contends that the court erred in giv- 
ing the eighth paragraph of his instructions, by which the 
jury were told, in substance, that one is charged with 
knowing that which he would have known under the cir- 
ciunstances, had he taken ordinary.care and prudence to 
know, but he is not charged with knowing more than or- 
dinary prudence required him to know. If the plaintiff 
actually knew of the condition of the platform as to 
quality, and still went on with his load, and that such act 
of so going was one of foolhardiness, then plaintiff cannot 
recover, as it would be a negligent act of a proximate 
nature leading to the injury. A workman, such as the 
plaintiff, has a right to repose some degree of confidence 
and reliance upon such structure erected by his principal 
for his use, and thereby to that extent is not charged with 
as close an inspection, as a duty towards himself, as if it 
were not so erected. But this does not admit of such em- 
ployee closing his eyes or conscience to dangers that are 
apparent, but only a reasonable reliance under all at- 
tendant facts and circumstances as are known. By this, 
and other instructions, the court submitted the question 
of the plaintiff's contributery negligence to the jury. 
While this instruction is not to be commended, and in 
some cases might be erroneous, still under the facts dis- 
closed by the evidence we are unable to see how it could 
have resulted in prejudice to any of the defendant’s sub- 
stantial rights. 

Tt appears that a runway and platform had been con- 
structed and used for at least two nights before the acci- 
dent occurred; but on those occasions the grain door 
rested on a solid bed of ashes and cinders; while on the 
night in question the Jap constructed the platform with- 
out such solid foundation. The plaintiff testified that 
when he looked at the platform by a nearby light, which 
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was to some extent insufficient to enable him to ascertain 
its condition, it appeared to be sound and all right. This 
testimony was not disputed by any one; and, when we 
consider the fact that the plaintiff and the Jap had there- 
tofore erected and used such a runway and platform with 
safety, it can hardly be said that the plaintiff was guilty 
of contributory negligence in assuming that the platform 
in question was safe and sufficient for the purpose for 
which it was constructed. 

AS we view the record, the evidence fails to disclose 
contributory negligence on the part of the plaintiff, and 
therefore the instruction complained of was error without 
prejudice. 

We think the foregoing disposes of the questions which 
were presented in the argument of counsel for the defend- 
ant; and, finding no prejudicial error in the record, the 
judgment of the district court is 

AFFIRMED. 


Ipa M. BEEBE, APPELLEB, V. ScoTr’s BLUFF COUNTY, 
APPELLANT. 


Fitep NovEMBER 27,1912. No. 16,850. 


1, Highways: MAINTENANCE: Lianibiry oF County. The road law of 
this state does not require a county or municipality to guaran- 
tee the safety of its highways and streets, but it is required to 
keep them in a reasonably safe condition for public travel. 


2. : For a county to allow an open ditch, 
nearly a mile in length, and from 6 to 8 feet wide, with a depth 
of from 26 to 34 inches, to be and remain for many years in the 
center of one of its public roads may render it liable for an in- 
jury caused thereby. 

3. Where injuries result to a traveler upon 


such highway, caused by the combined effect of the county’s neg- , 
lect and an accident, such as the sudden fright of an ordinary 
gentle farm team of horses, for which the driver is in no way te )\~ 
blame, the county is liable for the injuries thereby sustained. 


} 
4, Appeal: Insreuctions: HagMLess Erzor. Where it clearly appears | 
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that the plaintiff in an action for personal injuries was not guilty 
of contributory negligence, the submission of that question to 
the jury by an erroneous instruction is error without prejudice 
to the defendant’s rights. 


APPEAL from the district court for Scott’s Bluff county: 
HANSON M, GRIMES, JuDGH. Affirmed. 


TY. W. White and Jforrow & Morrow, for appellant. 
Wright & Duffie, contra. 


BARNES, J. 


Action to recover damages for personal injuries al- 
leged to have been sustained by plaintiff while traveling 
upon a public road or highway, by reason of the failure 
of the defendant county to maintain the road in a reason- 
ably safe condition for the public use. On the trial in the 
district court for Scott’s Bluff county, the plaintiff had 
the verdict and judgment, and the defendant has ap- 
pealed. 

The record discloses that the highway or public road in . 
question was established some time about the year 1893, 
and has been in use, by the public ever since that tine. 
Tt is situated on the section line running north and south 
between sections 13 and 14, township 22 north of range 
56, in Scott’s Bluff county, and there is a ditch, about a 
mile long, rnnuing along the section line and in the 
middle of the highway, which had existed and remained 
in that condition for many years; that the fences on each 
side of the section line had been moved back a distance 
of about 33 feet, the fence on the west side of the road 
being about 24 feet from the ditch. It appears that a 
traveled track existed on each side of the ditch, and on 
the 25th day of November, 1909, the plaintiff, with her hus- 
band and seven small children, was driving along this 
road in a two-seated carriage drawn by an ordinary farm 
team of gentle horses. Thev were traveling in the beaten 
track on the west side of the road, and between the ditch 
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and the fence. When they reached a point near to the 
residence of one Carr, the team, for some cause not clearly 
explained, became frightened, turned quickly to the east 
and ran into the ditch. The carriage was overturned and 
hadly damaged, and the plaintiff was severely and per- 
manently injured. 

The defendant contends that the foregoing state of facts 
are insufficient to sustain the judgment, and in support 
of this contention cites section 6197, Ann. St. 1911, which 
reads as follows: “If special damage happens to any 
person, his team, carriage, or other property by means of 
insufficiency or want of repairs of a highway or bridge, 
which the county or counties are liable to keep in repair, 
the person sustaining the damage may recover in a case 
against the county, and if damages accrue in consequence 
of the insufficiency or want of repair of a road or bridge, 
erected and maintained by two or more counties, the 
action can be brought against all of the counties liable 
for the repairs to the same, and damages and costs shall 
be paid by the counties in preportion as they are liable 
for the repairs; provided, however, that such action was 
commenced within thirty (30) days of tle time of said 
injury or damage occurring.” It is argued that if there 
is any other cause concurring with the insufficiency or 
want of repair of a highway, which results in the dam- 
ages complained of, to hold the county liable would be 
to extend its liability beyond that fixed by the statute. In 
support of this argument defendant cites Bell v. Village 
of Wayne, 123 Mich. 386, Hurris v. Inhabitants of Great 
Barrington, 169 Mass. 271, Schaeffer v. Jackson Township, 
150 Pa. St. 145, Moore v. Inhabitants of Abbot, 32 Me. 
46, Bartram v. Town of Sharon, 71 Conn. 686, and other 
cases decided by the courts of those states, where the rule 
for which the defendant contends seems to have been 
adopted. We find, however, that the authorities are di- 
vided on this question. The courts of Iowa, Vermont, 
New York, Minnesota, and many other states hold that 
when two causes combine to produce an injury to a 


d0L NEBRASKA REPORTS. [VoL. 92 


Beebe v. Scott’s Bluff County. 


traveler upon a highway, both of which are in their na- 
ture proximate, the one being a culpable defect in the 
highway and some other occurrence for which neither are 
responsible, the municipality is liable, provided that the 
injury would not have been sustained but for such defect. 
Langhammer v. Manchester, 99 Ta. 295. In Gould v. 
Schermer, 101 Ta. 592, it was held that the mere fact titat 
some other cause operates with the negligence of the de- 
fendant to produce the injury does not relieve the defend- 
ant from liability. Hig original wrong concurring with 
some other cause, and both operating proximately at the 
same time in producing the injury, makes him liable, 
whether the cause was one for which the defendant was 
responsible or not. The authorities on this question are 
collected in a note to City of Denver v, Utzler, 8 L. R. A. 
n. s. 77 (38 Colo. 300), where, at page 80, it is said: 
“And even those states which deny lability where the 
horse has become uncontroUable have modified the strict- 
ness of their rule somewhat by holding that a horse which 
which merely starts or shies to one side cannot be regarded 
as unmanageable or beyond the driver’s control, so as to 
preclude him from recovering, where, because of such 
shying, the horse comes in contact with a defect or ob- 
struction, and injury results.” 

In the instant case, it clearly appears that the county 
authorities knew that the ditch m question had existed 
in the center of the public road for many years, and had 
negligently permitted it to remain in that condition. It 
is also clear that the result was to render the traveled 
parts of the highway so narrow that it could not, under 
all conditions, be safely used by the traveling public. It 
is true that so long as nothing happened to the harness or 
vehicle in which a party was riding, so long as a well- 
broken horse exhibited its usual docility, one could travel 
along the path on the west side of the ditch, and within 
six or eight feet of it, safely. But it is well known to all 
that the horse, while probably one of the most docile and 
tractable of all our domestic animals, is the most subject 


Ot 
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to fright, and a trivial cause will often startle him and 
render him, for the moment, uncontrollable. The nature 
of his movements at such a time cannot reasonably be 
anticipated, and when we consider his strength and agility 
it is not unreasonable to suppose that he cannot always 
be controled. The defendant in this case, therefore, ought 
to have provided against the contingency which caused 
the plaintiff's injury. 

To our minds, it seems clear that but for the existence 
of the ditch in question the plaintiff's husband could have 
controlled his team, and their sudden fright would not 
have resulted in any injury to the occupants of the car- 
riage. The rule adopted by the trial court accords with 
the one adopted by a majority of the courts of this coun- 
try, aud we feel constrained to follow that rule. We there- 
fore hold that one whose negligence has concurred with 
some other cause, both operating proximately at the same 
time in producing the injury, is liable therefor. 

Defendant complains of the seventh paragraph of the 
court’s instructions. By that instruction the jury were 
told, in substance, that, to render the defendant county 
liable for the injury complained of, the insufficient con- 
dition of the highway must have been the proximate cause 
of such injury; that if plaintiff's injury was sustained by 
reason of the team becoming beyond control of the driver, 
and such control of said team was for such a distance 
and such a time as shows that the uncontrollable condi- 
tion of the team was the proximate and effective cause of 
plaintiff’s injury, then their verdict should be four the de- 
fendant. 

We have not quoted this instruction, but have attempted 
to give its substance as we understand it. It is not clear 
in expression, and is not to be commended. But, as we 
view the evidence, the defendant was clearly liable to the 
plaintiff for the injuries which she sustained. It is not 
contended that the judgment is excessive, and this case 
ought not to be reversed for a technical error of instruc- 
tions. Finally, in any view of the case, it cannot be said 
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that the instruction complained of resulted in any in- 
justice to the defendant, 

For the foregving reasuns, the judgment of the district 
court is - : 
AFFIRMED. 


MARY BUTLER, APPELLEE, Y. JAMES B. SEcRIST ET AL., 
APPELLANTS. 


Firep Novemper 27, 1912. No. 17,358. 


1. Limitation of Actions: PLeapINe: AMENDMENT. Service of sum- 
mons in ejectment arrests the running of the statute of limitations 
in favor of a defendant who claims by adverse possession, though 
the form of action is subsequently changed by amendment of 
plaintiff’s petition to a suit to redeem. Butler v. Smith, 84 Neb. 
-78, approved and followed. 


2. Appeal: CoNSoLIDATION oF AcTIoNsS. The consolidation of two ac- 
tions pending in the same court, at the same time, against differ- 
ent defendants, to redeem from the lien of a mortgage, is a matter 
within the sound discretion of the trial court, and error cannot _ 
be predicated on the order of consolidation, unless an abuse of 
discretion is shown. 


AprraL from the district court for Knox county: AN- 
Son A. WELCH, JUDGE. Affirmed. 


Field, Ricketts & Ricketts, J. F. Green and W. A. 
Meserve, for appellants. 


M. F. Harrington and W. R. Butler, contra. 


BARNTS, J. 


This igs an appeal from a judgment of the district court 
for Knox county allowing the plaintiff to redeem a tract 
of land situated in that county from a void decree of fore- 
closure, and a finding of the amount which plaintiff should 
be required to pay the defendants for that purpose. 

It appears that in January, 1890, one Ellis W. Wall 
owned the land in question, and mortgaged it to Pierce, 
Wright & Company for $2,850. After giving the mort- 
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gage, Wall conveyed the premises to Clement L. Boone. 
Boone did not take the title by his initials, but took it by 
his real name as Clement T.. Boone, and his deed was 
promptly recorded in the office of the county clerk of 
Knox county. In March, 1894, one Henry H. Drake, who 
had become the owner of the mortgage, brought a fore- 
closure suit in the district court for Knox county against 
Wall and his wife and C. L. Boone. The records in the 
office of the county clerk stated plainly that the land was 
owned by Clement L. Boone. Service was had by publica- 
tion only. None of the defendants appeared, and a de- 
«vce of foreclosure was granted. Thereafter the land was 
sold under the decree, and on May 24, 1895, the owner of 
the mortgage, who was the purchaser, took possession of 
the premises through one Green, and the purchaser and 
his successors in interest, the defendants in this action, 
have ever since retained such possession. 

It further appears that the plaintiff obtained her title 
by quitclaim deed from Clement L. Boone, and mesne 
conveyances, and on the 11th day of March, 1905, com- 
menced this action in the district court for Knox county 
as a suit in ejectment against James B. Secrist, Mary E. 
Secrist, and Susie M. Smith to obtain possession of a part 
of the land in question; that she also at the same tine 
commenced an action in ejectment against Charles A. 
Kissinger and Emily Kissinger to obtain possession of 
the remainder of the mortgaged premises; that thereafter 
plaintiff was permitted to amend her petitions by chang- 
ing the form of her actions to suits to redeem the land, 
and require the defendants to account for the rents and 
profits. Trials in the district court resulted in judgments 
for the defendants. From those judgments plaintiff ap- 
pealed and obtained reversals in this court, and the causes 
were remanded to the district court for Knox county for 
further proceedings. For a more full and complete state- 
ment of the facts, reference may be had to Butler v. Smith, 
84 Neb. 78. When those suits came on again for trial in 
the district court, an order was made consolidating them, 
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and thereafter, upon the issues thus presented, a decree 
was rendered allowing the plaintiff to redeem, and fixing 
the amount necessary for such redemption. From that 
judgment the defendants have prosecuted separate ap- 
peals. 

The record discloses that, upon the second trial in the 
district court, defendants Secrist and Smith interposed a 
plea of former adjudication, alleging that the judgment 
in their favor upon the former trial had never becn re- 
versed, and was a complete bar to the further prosecution 
of this action; while defendants Kissinger also entered a 
like plea, and contended that the judgment in their favor 
in the former action had never been reversed, and was a 
bar to the further prosecution of this suit against them. 
Their pleas of former adjudication were overruled. and 
this ruling is assigned as error. 

It appears that, when the petition in Butler v. Smith 
was amended, Charles A. Kissinger and his wife, Enily, 
were made parties defendant in that action, all of the land 
involved in both actions was described therein, and plain- 
tiff prayed to be allowed to redeem from the Wall mort- 
gage as to all of the defendants. The defendants in that 
case all filed answers to the amended petition. The same 
course Was pursued and like pleadings were filed in the 
original case of Butler v. Kissinger, and both actions were 
then pending in the district court for Knox county. Plain- 
tiff thereupon filed a motion to consolidate the two a-- 
tions, which was everruled. There was a separate trial 
of each of said actions, and a judgment rendered in each 
of them for all of the defendants. The plaintiff thereupon 
prosecuted appeals from said judgments. The appeals 
were docketed in this court against all of the defendants. 
The plaintiff wags named as the appellant, and all of the 
defendants were made appellees. All of the defendants 
appeared and filed briefs, and, upon the hearings in this 
court, both of the judgments were reversed as to all of 
the defendants named in each case, and the causes were 
remanded to the district court for new trials. An exam- 
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ination of the record in the former cases fully disposes 
of the plea of former adjudication, and the judgment of 
the trial court on this point should be affirmed. 

It is further contended that the court erred in over- 
ruling defendants’ pleas of the statute of limitations. That 
question, however, was fully determined in Butler v. 
Smith, 84 Neb. 78, where it was said: “Service of sum- 
mons in ejectment arrests the running of the statute of 
limitations in favor of a defendant who claims title by 
adverse possession, though the form of action is subse- 
quently changed by amendment of plaintiff’s petition to 
a suit to redeem.” AfcKeighan v. Hopkins, 19 Neb. 33, 
was a suit in ejectment, and was changed by amendment 
to an action to redeem, and it was said by this court: © 
“The plaintiff sought in the original petition to recover 
the land, because he was the owner thereof; and in the 
amended petition filed by him by leave of court he seeks 
to recover the land in question, upon the ground that he 
is the owner of the same; but, while asking equity he 
offers to do equity by paying the defendant all valid 
claims held by him against the land. The cause of action 
is the same, although the relief is sought in a different 
manner from that in the first petition. This, however, 
does not change the cause of action, and the statute of 
limitations ceased to run when the summons which was 
served on him was issued.” In the instant case, the ac- 
tions were commenced before the limitation had expired, 
and when commenced, although separate suits were 
brought, such actions were sufficient to toll the statute. 

Error is predicated on the order of the district court 
consolidating the two actions for a single trial in the in- 
stant case, and it ig argued that, because the court had 
once overruled a motion to consolidate the actions, it was 
error to thereafter sustain such a motion. A mere ruling 
on a motion during the progress of a cause is never res 
judicata, and it is within the sound discretion of the court 
to permit another motion to be filed and change its ruling. 
Unless the party complaining makes it appear that the 
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trial court was thereby guilty of an abuse of discretion. 
error cannot. be predicated thereon. 

Finally, it may be said that, when the two causes were 
remanded for new trials, the only matter left for the de. 
termination of the district court was an accounting to 
determine the amount the plaintiff should be required to 
pay defendants tn order to redeem the land in question 
from the mortgage lien. It is not contended that the 
court erred in determining the amount of redemption 
money, and the judgment of the district court is 


AFFIRMED. 


CHARLES A. KISSINGER ET AL., APPELLANTS, V. MARY 
BUTLER, APPELLEE. 


Foep Novemper 27,1912. No. 17,357. 


APPEAL from the district court for Knox county: AN- 
son A. WELCH, JuDGE. Affirmed. 


Field, Ricketts & Ricketts, W. A. Meserve and J. F. 
Green, for appellants. 


M. F. Harrington and W. R. Butler, contra. 


BARNES, J. 


This case presents the separate appeal of the Kissingers 
from the judgment of the district court in Butler v. Se- 
crist, ante, p. 506. The facts and questions of law in 
the two appeals are identical, and, for the reasons given 
in that case, the judgment of the district court is 


AFFIRMED, 
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HENRIETTE SCHMIDT, APPELLEE, V. VILLAGE OF PAPILLION, 
APPELLANT. 


FILep NovEMBER 27,1912. No. 16,836. 


1. Appeal: Record. Affidavits used on the hearing of a motion for a 
new trial cannot be considered in this court unless preserved in 
a bill of exceptions. 


2. Pleading. Where a petition in an action for personal injuries sets 
out the facts, it is unnecessary to plead the legal conclusion to be 
drawn therefrom. 


8. Appeal: ConrLicring EvipeNcE. Where the verdict of a jury is 
reached upon conflicting evidence sufficient to sustain a recovery 
in favor of either party, this court will not disturb the verdict. 


APPEAL from the district court for Sarpy county: 
ALEXANDER C. TRoUP, JUDGE. Affirmed. 


James T. Begley, for appellant. 
William R. Patrick and Ernest R. Ringo, contra. 


Lerton, J. 


Action for damages for personal injuries alleged to 
have been received by falling upon a defective sidewalk 
in the village of Papillion. Plaintiff recovered a verdict 
and judgment for $200. Defendant appeals. 

There have been two trials of this case in the district 
court. At the close of the first trial a motion for a new 
trial was filed, which was granted by the court. This is 
assigned as error. The motion was submitted upon affi- 
davits which are not preserved in the bill of exceptions. 
We must, therefore, presume the evidence justified the 
action of the district court in granting a new trial. 

The defendant contends that the petition fails to state 
a cause of action. In substance, it pleads that the de 
fendant is a municipal corporation; that the sidewalk 
along the east side of lots 1 and 2, in block 23, was in a 
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dangerous and defective condition, describing the same; 
that it was in that condition on the day of the accident 
and for several months prior thereto; that the plaintiff, 
while passing on the walk, tripped on one of the loosened 
boards, fell, and received the injuries described in the 
petition; that due notice was given to the village authori- 
ties of the accident; and that by reason of the injuries 
plaintiff has been damaged in the sum of $1,500. 

It is said the petition fails to charge negligence, a duty 
to repair, and neglect of the same, and that sufficient time 
has elapsed for the repairing; that it fails to charge notice 
of the defect, and due care on behalf of the plaintiff. When 
a petition sets out the facts, it is unnecessary to plead the 
legal conclusions to be drawn therefrom. 

It is contended that the verdict is contrary to the evi- 
dence. The evidence on the part of defendant tends to 
prove that the walk was in a gsod state of repair at the 
time of the accident; that it had been inspected by the 
village authorities about four months before and found 
to be in good order; that it appexred to be sound, as far as 
any one could see, and that it was not until about four 
or five days after the accident that a loose board was dis- 
covered near the point where plaintiff fell. There was 
also testimony that: plaintiff had said that the injury was 
caused by her tripping and falling between the sidewalk 
and the fence, striking her knee and hip on the edge of the 
walk, and not by falling forward as she testified at the 
trial. On the other hand, there is testimony that plain- 
tiff fell from tripping on a loose or broken board; that the 
sidewalk at that point at the time of the accident, and for 
a number of months before, was in a defective and dan- 
gerous condition; that a part of the cross-boards were 
broken and loose; that it was shaky and had settled so 
that one side was lower than the other; that the stringers 
on which the hoards were nailed were so rotten that nails 
would not hold therein and stuck up above the boards. 
The evidence being in this condition, it is apparent that 
we cannot interfere with the verdict of the jury. 
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The charge of the court covers the issues presented, and 
we think the defendant has no cause to complain of the 
refusal to give the instruction requested. 

We find no error in the record. The judgment of the 
district court is . 

AFFIRMED. 


FRANK WILKINS, ADMINISTRATOR, APPELLEE, V. WATER & 
LigHT COMPANY OF NEBRASKA CITY ET AL, APPEL- 
LANTS. 


Frmep NOVEMBER 27, 1912. No. 16,852. 


1. Master and Servant: ERECTION oF TELEPHONE POLES: NEGLIGENCE. 
The poles and wires of an electric light company were placed in 
an alley some years previous to the erection of a telephone dis- 
tributing pole about 2% feet away on adjacent private property. 
The telephone wires were contained in an underground conduit 
in the form of a cable, and the cable was carried up the side of 
the telephone pole in a metal tube to the bottom of the cable box, 
which was nearly 30 feet from the ground. There was a platform 
on the pole 27 feet from the ground. The top of the pole was . 
over 38 feet from the ground. The electric light poles were about 
15 feet shorter than the telephone pole. The top cross-arm of 
the light pole carried two insulated and two uninsulated wires. 
The other cross-arms carried insulated wires. The bare wires 
were used as guard wires, and were not intended to carry elec- 
tricity. The top of the cable box from which the telephone 
wires emerged for distribution was nearly 10 feet above the top 
of the light poles, and there was no opportunity for any of the 
wires of the telephone company to come in contact with the 
wires of the light company. Held, That these facts do not estab- 
lish negligence on the part of the telephone company in placing 
its distributing pole in the position where it stood. 


2. NEGLIGENCE: ASSUMPTION oF Risk. The doctrine of as- 
sumption of risk arises from the relation of master and servant, 
and does not constitute a defense where that relation does not 


exist between the parties. 


8. Negligence: ConTRisurory NEGLIGENCE: QUESTION For JURY. The 
d question whether an employee of a telephone company is guilty of 
contributory negligence in ascending a telephone pole in proxim- 
ity to an uninsulated wire belonging to an electric light company 
is a question of fact for the jury, where reasonable minds may 
differ as to whether ordinary prudence justified the act. 
36 
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4. Electricity: NecricencE. Where the manager of an electric light 
company is informed that an uninsulated guard wire, which is 
strung upon poles belonging to that company in close proximity 
to a telephone distributing pole upon which workmen may reason- 
ably be expected to go, has become charged with a heavy current 
of electricity from contact with other wires of that company carry- 
ing a heavy voltage, it is his duty to remedy the dangerous situa- 
tion as soon as practicable, and a delay of over 36 hours in 
remedying the defect may constitute gross negligence on the part 
of the light company. 


APPEAL from the district court for Otoe county: HAarvEy 
D. TRAVIS, JUDGE. Affirmed as to the Water & Light Com- 
pany, and reversed as to the Nebraska Telephone Com- 
pany. 


Greene & Breckenridge, Paul Jessen, Pitzer & Hayward 
and Edwin Zimmerer, for appellants. 


Matthew Gering and John C. Watson, contra. 


LETTON, J. 


Action to recover for the death of plaintiff's intestate, 
Clinton Gilman. In the opinion, for convenience, the 
defendant Nebraska Telephone Company will be termed 
the Telephone Company, and the defendant Water & 
Light Company of Nebraska City the Light Company. 

In the brief of the Telephone Company we find the fol- 
lowing statement of facts: “he Water & Light Company 
of Nebraska City has a line of poles, in a certain alley in 
that city, along and upon which are strung two electric 
wires carrying a voltage of from 2,000 to 2,200 volts of 
electricity. These two wires are strung on the top cross- 
arm between two guard wires. There was also strung on 
these poles of the Water & Light Company a bare, unin- 
sulated iron wire which had at one time been used as a 
signal wire in connection with a stand-pipe valve, and 
had been used on Sundays up to about March, 1908, for 
the transmission of a low voltage of electricity, and after 
that it served the Water & Light Company as a guard wire 
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to break the drops of individual telephone wires that 
were higher than the electric light wires. But this bare 
iron wire became ‘crossed’ or in contact with one of the 
high-tension wires, and thereby was unintentionally 
charged with some of the 2,000 or more volts of electricity 
which was by intention carried over the two high-tension 
wires supplying power and light to the customers of the 
Water & Light Company. The poles of the Water & Light 
Company have been located in this alley for a long time, 
and in October, 1909, had become somewhat sagged and 
out of plumb. Asa matter of fact, one of the poles in the 
alley already mentioned, which for convenient and dis- 
tinct designation will be spoken of as electric light poles, 
back of a certain restaurant known as Kastner’s, leaned 
toward a pole of the Nebraska Telephone Company which 
was outside of the alley and on private property, so that 
the bare iron wire on the electric light pole already men- 
tioned swung and rubbed against the telephone pole, and: 
had apparently been in contact with the telephone pole at 
some time when through contact with the live electric 
wires it was carrying a high current of electricty, for the 
point of contact was plainly visible on the telephone pole. 
Thig iron wire was at a considerable distance above the 
ground. The telephone pole was about 30 feet high, and 
was used for the purpose of distributing the telephone 
wires to the customers of the Telephone Company in that 
locality. The telephone wires (which ran in an under- 
ground conduit) were carried up the side of the pole in a 
conduit or tube as far as the cable box. * * * The box 
projected over the property in which the pole was set, and 
not into the alley; and wires were distributed out of the 
cable box from the insulators at the cross-arm at the top 
of the pole to the places of business of the Telephone 
Company’s patrons. The bare iron wire referred to was 
about 20 feet above the ground. It was not possible for 
any of appellant’s telephone wires to come in contact with 
any wire of the Water & Light Company. * * * Clinton 
Gilman, the deceased, was an employee of the Telephone 
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Company, and had liad some experience in working around 
telephone and electric light poles, and wires of both 
kinds. On October 4, 1909, and while working for the 
Telephone Company painting telephone poles, he got a 
shock by contact with this iron wire on tle particular 
pole described in the testimony in the rear of Kastner’s 
restaurant, which was the identical pole from which he 
fell the following Wednesday, receiving at that time the 
injuries which terminated his life. This wire had been 
cut at both ends. It was not used for the transmission of 
electricity at that time, and the fact that it was allowed 
to remain there in the situation in which Gilman found 
it on the afternoon of the day he received his injury 
created a condition which, it is claimed, was negligent as 
against the Water & Light Company. When this wire 
was charged with the electric current, it was through 
contact with the electric light wire of the Water & Light 
Company, and not through any crossing or contact of the 
high-tension wires of the Water & Light Company with 
any of the Nebraska Telephone Company’s wires, none of 
which were involved in the accident or the cause of it.” 
Plaintiff concedes that this statement of facts is correct 
as far as it goes. The following additional facts seein to 
be established by the evidence. On the afternoon of Mon- 
day, October 4, 1909, and while working for the Telephone 
Company painting the ironwork on this pole, Gilman 
received a slight shock and was burned on the hand by 
touching this bare wire. He had been told that the wire 
was “hot” by another workman who had touched it that 
day when painting. This wire had become charged 
through coming in contact with another wire of the Light 
Company at a distance of a little more than a block away. 
Gilman, who was apparently much alarmed by the first 
shock, immediately reported the facts to George Bauman, 
the foreman of the Telephone Company, who directed him 
to cease working upon the pole. The foreman testifies 
that he immediately went to see Mr. Egan, the manager 
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of the Light Company, and Egan promised to have the 
matter attended to at once or early the next morning. 
Egan says he promised to attend to the matter the next 
Sunday when there was no current on the wires. The 
next morning Gilman was told by the foreman of the 
Telephone Company of Egan’s promise to make immediate 
repairs. The repairs were not made, and on Tuesday af- 
ternoon, October 5, Bauman told Gilman that he had been 
informed by employees of the Light Company that the 
cross had not been cleared. Nothing further was said to 
Gilman about this matter. On Wednesday forenoon Gil- 
man was engaged in trimming trees. Lauman directed 
him in the afternoon to resume the work of painting. 
Bauman testifies: “Q. What did you say to him? A. I 
told him to go out and follow the work he had been do- 
ing. Q. Did you tell him to go to any particular place? 
A. No, sir. Q. What else did you say to him? A. The last 
words I said to him was: ‘Clint, for Christ’s sake be 
careful” ” Gilman and John Bauman left the shop to- 
gether. Nothing was said by Gilman to indicate he was 
going back to work on this pole. Svon afterwards Gilman 
climbed the pole, and some few minutes after fell to the 
ground enveloped in flames. He died as a result of the 
accident. 

* In substance, the petition alleges that Gilman was em- 
ployed by the Telephone Company as a lineman; that he 
was inexperienced and had no knowledge of the effect that 
contact between wires heavily charged with electricity or 
between such wires and metal would have; that it was his 
employer’s duty to warn him as to the dangers incident 
to such work, to furnish him with a reasonably safe place 
to work, to place its poles at a reasonably safe distance 
from the wires of the Light Company whose poles and 
wires were in-close proximity; that it was the duty of 
each of the defendants to keep their poles and wires so 
that the same would not cross, interfere, or come in con- 
tact, to keep them properly insulated and stretched so as 
‘ not to permit them to sag and become loose; that the 
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Light Company permitted its wires to become loose so 
that they crossed and came in contact with the wires, 
poles and cable of the Telephone Company. It ascribes 
similar negligence to the other defendant. It further al- 
leges that on October 4, 1909, Gilman reported to each of 
the defendants that the wires were crossed, and each of 
them promised to repair the same immediately, but negli- 
gently omitted to do so, and that Gilinan, relying on the 
promise, on the 6th day of October, without any knowl- 
edge that the wire had not been repaired, attempted to 
work on a pole of the Telephone Company; that the wires 
were crossed which caused the accident, and that as a 
result Gilinan died, leaving a widow and one minor child, 
aged five years, who were dependent upon him for sup- 
port. 

The answer of each defendant pleads that the risks of 
the service were obvious, and were understood, known: to, 
and assumed by plaintiff, and also pleads contributory 
negligence on his part. 

We will first consider the errors assigned by the Tele- 
phone Company. The principal complaint made by this 
defendant is that the court erred in overruling its mo- 
tion for a directed verdict, for the following reasons: 
“(a) The testimony fails to show, and does not tend to 
prove, any negligence upon the part of the Nebraska Tele- 
phone Company which was the proximate cause of the 
injury resulting in the death of Clinton Gilman; (0) the 
evidence does not tend to establish why and how the in- 
jury to Clinton Gilman was received; (c) it is established 
that Clinton Gilman knew and appreciated the danger of 
his situation created by the proximity of the bare wire 
which was near to or abutting against the telephone pole 
described in the testimony, and that he assumed the risk 
of injury therefrom; * * * (€) the ground, as alleged 
in the petition and stated by plaintiff’s counsel in his 
opening statement to the jury, that defendint’s foreman 
promised and assured Gilman that the dangerous situa- 
tion of which Gilman was informed, and which he re- 
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ported to the foreman, would be removed, is not sustained 
by the proof, nor does it appear in the evidence that he 
resumed his work relying on any promise of repair made 
by the Nebraska Telephone Company’s foreman; but, to 
the contrary, he knew that the Telephone Company would 
not make such repair, and he knew, or had reason to be- 
lieve, and feared that the danger still existed and that 
the wire was hot.” 

We cannot agree that the testimony does not show why 
and how the injury to Gilman was received. The cir- 
cumstantial evidence upon this point is sufficient. But 
we are of the opinion that some of the other grounds upon 
which the motion was predicated are well taken. We 
think the evidence fails to show negligence on the part of 
the Telephone Company in placing its distributing pole 
where it did. The top of the pole was 38 feet 6 inches 
from the ground. The bottom of the platform thereon is 
27 feet from the ground, and the point on the pole op- 
’ posite the loose wire is 23 feet 4 inches from the ground. 
The top of the cable box from which the wires emerged 
for distribution was nearly 10 feet above the burned place 
on the pole, and hence there was no opportunity for any 
of the wires of the Telephone Company to come in con- 
tact with the wires of the Light Company, and, in fact, 
such a condition did not occur. There were two cross- 
arms on the Light Company’s pole beneath the one which 
carried the dangerous wire, each carrying insulated wires 
charged with heavy currents. There is no proof that these 
wires were not properly insulated opposite the pole. 

Gilman knew the danger of the situation created by the 
charged wire which had burned him. The promise which 
was made to remove the danger was not made to Gilman 
by his employer, the Telephone Company, but it was a 
promise made by the manager of the Light Company to 
the Telephone Company and communicated to him, and 
there is no proof that Gilman expected or anticipated that 
the removal of the cross would be made by the Telephone 
Company, or that he resumed work upon a promise made 
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by his foreman that the Telephone Company would re- 
move the danger. 

We are convinced that it was not negligence on the 
part of the Telephone Company to place the pole where it 
did for the purpose of distributing its wires, nor was 
this the proximate cause of the injury. Neither is it 
liable for a failure to warn Gilman of the danger, since 
he had been told by another employee and warned by the 
foreman of the danger of working on this pole on account 
of the proximity of the charged wire. There being no 
negligence on the part of this defendant, the motion 
should have been sustained. The other errors assigned 
by the Telephone Company we need not consider. 

Taking up the points presented in the brief of the Light 
Company, several matters with respect to the admission 
of evidence are urged as being erroncous. The first is 
that the plaintiff was permitted to show that, after the 
accident, a piece of rubber hose had been placed over the 
bare wire at the place of the accident, and it is argued 
that to admit proof of subsequent repairs made by the 
employer is prejudicially erroneous. Unfortunately for 
thiy contention, no such evidence is in the record. It 
does appear (at one place without objection) that a piece 
of rubber hose had been nailed, after the accident, by the 
foreman of the Telephone Company upon the pole at a 
point opposite the bare wire. Since no change was made 
by the Light Company, this could not be prejudicial as 
against this defendant. Moreover, the jury were care- 
fully instructed as to how far this evidence should be 
considered. As to the admission of evidence as to Gilman 
being usually a careful man, we think this could not affect 
the verdict, since all the facts as to his actions were be- 
fore the jury. 

It is next argned that the proof fails to show that the 
Light Company failed to perform any duty it owed to 
deceased, and that hence negligence on its part hag not 
been proved. It is true that the duties of the Telephone 
Company and the Light Company to Gilman are not the 
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same. It is also true that, if there had been no telephone 
pole in that locality, the accident would not have hap- 
pened, still the Telephone Company had the right to place 
its pole as it did. If the Light Company had not allowed 
its poles to lean, and its wire to sag, and negligently al- 
lowed a dangerous current to flow through the bare wire, 
the accident would not have happened. The Light Com- 
pany knew of the proximity of this pole, with steps on 
each side, and with a platform and distributing box above 
the cross-arms and wires of the Light Company, and 
knew that men might be expected to work there with such 
tools and appliances as were needed. It owed the duty 
of exercising care either to insulate its wires at that point, 
or to see that vagrant and dangerous currents were not 
allowed to pass through its unused wires. Olson v. Ne- 
braska Telephone Co., 85 Neb. 331; Atlanta Street R. Co. 
v. Owings, 97 Ga. 663, 338 L. R. A. 798. Its manager 
recognized this duty by his promise to make repairs. The 
failure to do this was one of the proximate causes of -the 
accident. 

This defendant also pleads that Gilman assumed the 
risks of his employment, and hence that there is no lia- 
bility on its part. The Light Company owed Gilman, as 
well as all other persons rightfully using the poles of the 
Telephone Company, the duty of using no negligence with 
respect to the upkeep of its wires and poles. The legal 
doctrine of the assumption of risk arises from the relation 
of master and servant. Since Gilman was not an em- 
ployee of the Light Company, he assumed no risks as to 
the negligence of that company. Moreover, its promise to 
make immediate repairs had been communicated to him. 
This defense, therefore, is not available to the Light Com- 
pany. The Light Company argues that there is no evi- 
dence that the wire was heavily charged, and that it may 
have carried no more than 110 volts. We cannot see that 
the intensity of the current is of much materiality in this 
connection. It is apparent that the uninsulated wire was 
charged with a current which might be dangerous to 
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workmen on the poles of the Telephone Company. The 
circumstantial evidence seems to show that Gilman’s fall 
was caused by the metal of the paint pail forming a short 
circuit with the charged wire and the metal covering of 
the telephone cable on the side of the pole, thus causing 
the sudden flashing into fire and exploding of the paint, 
which was shown to be mineral paint containing turpen- 
tine and other highly inflammable ingredients. 

The question whether Gilman was guilty of contribu- 
tory negligence was submitted to the jury under carefully 
prepared instructions. They were also permitted a view 
of the scene of the accident. Whether Gilman was justi- 
fied in attempting to climb the pole and pass the charged 
wire in order to reach the platform is a question as to 
which reasonable minds might differ. The question is 
a close one, but it is peculiarly one for the jury to de- 
termine. Lincoln Rapid Transit Co. v. Nichols, 37 Neb. 
332; Cudahy Packing Co. v. Wesolowski, 75 Neb. 787; 
Grimm v. Omaha Electric L. & P. Co., 79 Neb. 387. We 
think there is sufficient evidence to warrant a finding for 
the plaintiff on this point. 

The case seems to have been carefully tried and all 
rights of the Light Company preserved. It was submitted 
to the jury upon a clear and lucid statement of the law 
in the instructions. The only prejudicial error we find 
is that the motion of the Telephone Company for a di- 
rected verdict should have been sustained. 

The judgment is affirmed as to the Light Company, and 
is reversed as to the Telephone Company. 


JUDGMENT ACCORDINGLY. 
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PARKER M. WICKSTRUM, APPELLANT, Vv. ERNEST HUNGER 
ET AL., APPELLEES. 
Firep NoveMBER 27,1912. No. 17,778. 


Constitutional Law: Ciry QOrDINANcCE: REGULATING USE or Motor 
VeuIcLes. A provision in a general ordinance of the city of Lin- 
coln regulating the use of motor vehicles, that “it shall be unlaw- 
ful for any person operating a motorcycle to carry another per- 
son on said machine in front of the operator,” held, to be gen- 
eral with respect to all members of the class affected, to be based 
upon @ reasonable classification, and to be a valid exercise of the 
police power of the city in protecting the safety of travelers on 
the city streets and persons carried on motorcycles. 


APPEAL from the district court for Lancaster county: 
WIitLarp E, Stewsrr, JUDGE. Affirmed. 


Barton Green, for appellant. 
F.C. Foster and D. H. McClenahan, contra. 


Lerron, J. 


Appellant was arrested and convicted of the violation 
of a city ordinance providing that “it shall be unlawful 
for any person operating a motorcycle to carry another 
person on said machine in front of the operator.” This 
provision is embraced within a general ordinance regulat- 
ing the use of motor vehicles in the city of Lincoln. Hav- 
ing failed to pay the fine and costs adjudged against him, 
he was committed to jail. He applied to the district court 
for release upon a writ of habeas corpus, on the ground 
that the ordinance was unreasonable and void, and from 
a denial of the writ he has appealed. 

Summarily stated, his contention is that the ordinance 
arbitrarily invades personal rights; that a motorcycle is 
a type of motor vehicle which is no more dangerous to 
operate with a passenger in front than an ordinary elec- 
tric automobile, which is usually a glass-inclosed cab . 
in which passengers may occupy a Seat directly in front of 
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the operator. From these facts he argues that where a 
restraining law or ordinance is against a class, or one 
type of a class, that type or class inust be more dangerous 
than others, or legislation against it cannot be upheld. 
The testimony is that, when a person is carried in front 
of the operator upon a motorcycle, he sits between the 
handle bars of the machine, directly over the gasoline 
tank; that while, by leaning the body or moving the head 
to one side, the operator may see directly in front, the 
presence of the passenger obstructs the view to some ex- 
tent. It is also shown that several instances have oc- 
curred of fuel tanks leaking and catching fire, and that in 
case of accident it is difficult or almost impossible for 
the person carried to get out from between the handle 
bars. It is also shown that such vehicles may be op- 
erated at a speed of from 30 to 60 miles an hour, and that 
upon wet pavements they are more likely to slip than 
four-wheeled vehicles. 

The principles controlling the question presented are 
so well settled in this state as scarcely to require repeti- 
tion: “Courts will not ordinarily inquire into the motive 
of a city council in its exercise of a discretionary power 
conferred upon it by the legislature.” Hnders v. Friday, 
T8 Neb. 510. In Pcterson v. State, T9 Neb. 132, it is said: 
“It is a general rule that the determination of the ques- 
tion whether or not an ordinance is reasonably necessary 
for the protection of life and property within the city is 
committed in the first instance to the municipal authori- 
ties thereof by the legislature. When they have acted and 
passed an ordinance, it is presumptively valid, and, be- 
fore a court will be justified in holding their action in- 
valid, the unreasonableness or want of necessity of such 
measure for the public safety and for the protection of 
life and property should be clearly made to appear. It 
should be manifest that the discretion imposed on the 
municipal authorities has been abused by the exercise of 
the power conferred, by acting in an arbitrary manner.” 
See, also, In re Anderson, 69 Neb, 686. We think there 


VOL. 92] SEPTEMBER TERM, 1912. 525 


Parsons y, Cathers. 


is such a distinct difference between the operation of a 
motorcycle aud of ordinary motor vehicles as to justify 
the enactment of the ordinance. Even if it be true that 
regulation in respect to passengers obstructing the view 
of the driver would be proper as to other classes of motor 
vehicles, perhaps the authorities have only made a begin- 
ning. It may be presumed that, if the city authorities 
become convinced of the necessity of further safeguarding 
the Jives of the inhabitants of the city, they will take 
steps to do so. It seems clear that the provision com- 
plained of was intended to protect not only ordinary 
travelers on the streets from the danger that might ac- 
crue from the obstruction to the vision of the operator of 
such a speedy vehicle, but it was also intended to avoid 
the danger of accident to the person carried. 

The ordinance is general with respect to all persons 
who operate motorcycles, and since it treats all embers 
of that class alike, and the classification is founded upon 
a reasonable basis, it was within the power of the city 
council to adopt the same. 

We find no error in the judgment of the district court, 
and it is, therefore, 

AFFIRMED. 


FRANK H. PARSONS, APPELLEE, V. JOHN T, CATHERS ET AL. 
*  APPBLLANTS, 


Firep NovemMsBerR 27, 1912. No. 16,817. 


1. Creditors’ Suit: ExHausTION oF REMEDIES aT LAw. For the pur- 
pose of maintaining a creditor’s bill, proof of a judgment at law, of 
the issuance of an execution, and of a sheriff’s return nulla bona, 
is sufficient, in the absence of fraud or collusion, to show that 
plaintiff’s remedies at law have been exhausted. 


2. Prorerty Supyect: JUDGMENT AGAINST City. In equity, 
the interest of a judgment debtor in a judgment against a city 
may, in a proper case, be subjected to the claim of his judgment 
creditor. 

3. SALE oF COLLATERAL PENDING Surr. Failure of a court of 


equity to dismiss a creditor’s bill, on an answer alleging that 
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plaintiff has possession of unsold collateral security for his 
judgment, held not reversible error in a record which shows that 
plaintiff, before filing his reply, sold the collateral and applied the 
proceeds in part payment of his claim, that the case was tried on 
pleadings raising all the issues essential to an adjudication of 
the rights of the parties, and that no one was prejudiced by the 
procedure adopted by the trial court. 


4. Fraudulent Conveyances: Evipence. Decree upholding a convey- 
ance from a husband to his wife held proper under the evidence, 
though assailed as fraudulent In a creditor’s bill. 


APPEAL from the district court for Douglas county: 
ALEXANDER C, TROUP, JUDGE. Affirmed. 


J. O. Detweiler, for appellants. 
Charles Battelle and J. F. Stout, contra, 


Rosz, J. 


This is a creditor’s bill in which plaintiff seeks to col- 
lect a judgment for $8,369.88, rendered August 14, 1909, 
in the district court for Douglas county, against John T. 
Cathers and others. The suit wherein the judgment was 
rendered was commenced April 28, 1894, and the liability 
of Cathers was that of surety on a promissory note for 
$5,000, dated April 8, 1892, and payable to the McCague 
Savings Bank. Plaintiff sneceeded to the rights of the 
payee. TExecution was issued and returned “nulla bona.” 
The property which the court is asked to subject to the 
payment. of the judgment consists of three items: (1) A 
lot in Omaha, conveyed January 7, 1898, by Cathers to 
his wife, through a trustee, it being alleged that the con- 
veyance was made without consideration, with the intent 
to hinder, delay and defraud plaintiff in collecting his 
claim against grantor. (2) Unpaid awards of $1,245 
against the city of Omaha in favor of the wife, the city 
having appropriated to public purposes part of the lot con- 
veyed to her, and the amount recovered by her being the 
value of the property thus taken. (3) The interest of 
Cathers in two unpaid judgments against the city of 
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Omaha, one rendered in favor of Anna J. Robinson, No- 
vember 30, 1907, for $1,640, and the other rendered in 
favor of Rhoda Gilliland, March 27, 1909, for $1,500, 
Cathers having filed an attorney’s lien for one-half of 
each of the two judgments. The principal debtors and 
Cathers and wife and other persons claiming an interest 
in the property in controversy are defendants herein. 
The answer contains a denial that the conveyance from 
Cathers to his wife was made without consideration, or to 
defraud plaintiff, or to hinder or delay him in collecting 
his claim. On the contrary, it is alleged that the convey- 
ance was executed in good faith for the fnll consideration 
of $5,087.92. Other matters pleaded in defense are that 
the creditor’s bill was prematurely filed; that Cathers 
was a surety only; that plaintiff held as collateral security 
for the payment of his claim 20,000 shares of capital 
stock of the Colorado Gold, Silver & Lead Mining Com- . 
pany, property alleged to be of great value belonging to 
the principal debtors; and that the collateral described, 
though in control of plaintiff, was never sold or in any 
way applied to the payment of the note on which Cathers 
was surety. In a reply plaintiff states that on February 
24, 1910, a date subseqnent to the filing of the answer to 
the creditor’s bill, he sold the collateral at public sale, 
after due notice, for $100, and credited the proceeds on 
hig judgment. The trial court upheld the conveyance 
from Cathers to his wife, and declined to apply the latter’s 
awards against the city of Omaha on plaintiff's judgment, 
but subjected thereto the attorney’s liens on the judgments 
against the city of Omaha. Cathers and wife appealed, 
and plaintiff filed a cross-appeal. After the record was 
filed in this court, Cathers died, and the case was revived 
in the name of his wife, Louisa E. Cathers, as administra- 
trix of his estate. 

Should the creditor’s bill be dismissed because the 
action was prematurely brought? It is argued that relief 
was erroneously granted to plaintiff because his pleadings 
and proofs do not show that he exhausted his legal reme- 
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dies before bringing his suit in equity. This proposition is 
based on the assertion that property subject to execution 
was not sold befcre the filing of the creditor’s bill. The 
record shows that plaintiff pleaded and proved his judg- 
ment, and that an execution was issued thereon and re- 
turned nulla bona. Nothing more could be done without 
the aid of equity. First Nat. Bank v. Gibson, 60 Neb. 767. 
Fraud or collusion on the part of the sheriff in performing 
his duties under the writ or in making his return is nat 
shown. Under the circumstances plaintiff was not re- 
quired to impeach the officer’s return or to show by addi- 
tional evidence that neither the principal debtors nor the 
surety had any property subject to execution. In absence of 
fraud or collusion on the part of the officer, the judgment, 
the execution and the sheriff's return were sufficient evi- 
dence that the remedy at law was inadequate. Weaver v. 
Cressman, 21 Neb. 675; First Nat. Bank v. Gibson, 60 
Neb. 767; Cochran v. Cochran, 62 Neb. 450; Nebraska Nat, 
Bank. v, Hallowell, 683 Neb. 309; Howard v. Raymers, 64 
Neb. 213; Coffield v. Parmenter, 2 Neb. (Unof.) 42. 

It is further argued that the funds burdened with the 
attorney’s lien, while under the control of the city of 
Omaha, cannot be impounded or subjected to the payment 
of plaintiff’s judgment. The city of Omaha is a defendant, 
and at the trial did not resist the making of an order 
directing payment of those funds to plaintiff. The statute 
creating a remedy in aid of execution provides: “Where 
a judgment debtor has uot personal or real property sub- 
ject to levy ov execution, sufficient to satisfy the judg- 
ment, any interest which he may have in any banking, 
turnpike, bridge, or other joint stock company, or any 
interest he may have in any money, contracts, claims, or 
choses in action, due or to become due to him, or in any 
judgment or decree, or any money, goods, or effects which 
he may have in possession of any person, bedy-politic, or 
corporate, shall be subject to the payment of such judg- 
ment by proceedings in equity, or as in this chapter pre- 
scribed.” Code, sec. 532. In direct terms the equitable 
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remedy extends to the interest of a judgment debtor in 
a judgment against a “body-politic, or corporate.” The 
remedy in aid of execution does not exclude relief in 
‘equity. Monroe v. Reid, Murdock & Co., 46 Neb. 316. It 
follows that this point, on the record presented, is not 
well taken. 

Should the action be dismissed because plaintiff, before 
filing lis creditor’s bill, failed to sell the collateral secu- 
rity in his hands and apply the proceeds on his claim? 
That defense was pleaded in an answer filed by Cathers 
January 24,1910. The court of equity had acquired juris- 
diction. Ina reply plaintiff alleged that he sold the col- 
lateral February 24, 1910, and applied the proceeds on 
his claim. Fraud or illegality in the sale is not shown. 
At the time of the trial, therefore, this feature of the 
defense had no existence as originally pleaded. The 
proceeds of the collateral paid a small part of the debt. 
Leviable property subject to execution and the collateral 
were wholly insufficient for the satisfaction of the judg- 
ment in favor of plaintiff, when the creditor’s suit was 
tried. Equitable relief was not granted before the reme- 
dies at law had been-exhausted. Had the suit been dis- 
missed under these circumstances, the parties would 
necessarily have been burdened with the costs and ex- 
penses incident to the bringing and prosecuting of a second 
suit of the same nature as the first. In Haffey v. Lynch, 
143 N. Y. 241, the court-said: “Equity courts, in award- 
ing relief, generally look at the conditions existing at the 
close of the trial of the action and adapt their relief to 
those conditions. The plaintiff, in an equity action, as a 
general rule, should not be turned out of court on account 
of any defense interposed to his action, if at the time of 
the trial the facts are such that, if he then commenced his 
action, he would be entitled to the equitable relief sought.” 
For these reasons, the case having been tried below under 
pleadings raising all the issues essential to an adjudication 
of the rights of the parties, the action will not now be 

37 
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dismissed, since no one was prejudiced by the trial court’s 
procedure. 

Was the conveyance from Cathers to his wife fraudu- 
lent? Both testified that early in their married life the 
wife received from her father’s estate, from a life insur- 
ance company, and from the sale of stock of the Chartiers 
Valley Railroad Company various sums of money agere- 
gating several thousand dollars; that this money was 
turned over to the husband wnder an agreement to return 
it, and that he never did so until he deeded her the lot in 
controversy in fulfilment of his promise. Cathers testi- 
fied, also, that the consideration mentioned in the deed 
was the amount received from his wife, with interest. 
There is proof that the wife, when she accepted the deed, 
had no knowledge of her husband’s Hability as surety; 
that the husband then thought his liability was fully pro- 
tected by collateral security ; that plaintiff, for many years, 
made no effort to bring his suit on the note to trial, and 
that Cathers, before, and two years after, the conveyance 
to his wife, retained in his own name title to a large tract 
of valuable land near Omaha. Plaintiff made no effort to 
contradict this testimony by direct proof. When it is all 
considered with the entire record, the trial court’s finding 
against plaintiff on the issue of fraud in the conveyance 
from Cathers to his wife appears to be correct. ‘It neces- 
sarily follows that plaintiff is not entitled to the awards 
against the city of Omaha for that part of grantee’s lot 
taken for public purposes. There is no error apparent in 
the proceedings below. Neither appellants nor cross- 
appellant having obtained relief in this court, the costs 
here will be equally divided between them. 


AFFIRMED. 
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WILLIAM KISER, APPELLEE, V. CHICAGO, BURLINGTON & 
QUINCY RAILROAD COMPANY, APPELLANT. 


Fimrep NovEMBER 27,1912. No. 16,864. 


Carriers: DELAY IN SHIPMENT. Verdict against a carrier for damages 
resulting from delay in transporting live stock to market held 
sustained by the evidence. 


APPEAL from the district court for Harlan county: 
Harry 8. Duncan, Jupen. Affirmed. 


Byron Clark, W. S. Morlan and Arthur R. Wells, for 
appellant. 


John Everson, contra. 


Rosk, J. 


The suit was brought to recover damages in the sum of 
$175.83 for defendant’s delay in transporting a car of 
hogs loaded at Woodruff, Kansas, February 13, 1909, and 
delivered at St. Joseph, Missouri, too late for the market 
February 16, 1909. Tlaintiff pleaded that the consign- 
ment, in the ordinary course of transportation, would 
have reached its destination in the morning of February 
15, 1909; that defendant permitted the loaded car to 
stand on its track at Woodruff two days during stormy, 
cold weather, and that in consequence the hogs crowded 
together, 15 of them died, and the others depreciated in 
value. The answer contained a general denial; and an 
affirmative plea that plaintiff undertook to load the hogs 
and to care for them until they were taken away from 
Woodruff; that he put them into the car during a snow- 
storm, which increased in severity until it blockaded de- 
fendant’s railroad; that by reason of the blockade defend- 
ant was unable to transport the car any earlier than it 
did; and that the delay and the resulting injuries were 
caused by the storm, and by want of ordinary care on 
part of plaintiff in loading the car when it was storming, 
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and in failing to give the hogs proper care while they 
were at Woodruff. Plaintiff recovered a verdict and judg- © 
ment for $163.86. Defendant appealed. 

The only question presented is the sufficiency of the 
evidence to sustain the verdict. There is no proof in the 
record except that adduced bv plaintiff. It shows: Two 
stock trains a week, going eastward, ran out of Woodruff, 
one Wednesday at 4 o’clock in the morning, and the other 
at the same hour Sunday. At night there was no agent 
at the station. It was customary for the station agent to 
deliver the bill of lading Saturday evening for Sunday’s 
shipinent, for the shipper to load the car before 4 o’clock 
the next morning, and for the carrier to take it away 
shortly afterward. Defendant maintained stock-yards at 
Woodruff. About 5 o’clock Saturday afternoon, Febru- 
ary 18, 1909, plaintiff put 80 hogs in the stock-yards, told 
the agent what he had done, where the hogs were to be 
shipped, and procured from him the same evening a bill 
of lading. Between 3 and 4 o’clock the next morning, 
plaintiff loaded the hogs into a stock car on defendant’s 
track, and went home. The car was not moved until 
Monday evening, did not reach St. Joseph until Wednes- 
day, and the consignment was injured in the manner 
pleaded in the petition. — 

Defendant argues these propositions to show the insuffi- 
ciency of the evidence: There was no delay except at 
Woodruff. The consignment was picked up by the first 
train going east. Plaintiff undertook to care for the hogs 
during the delay. He failed to prove that they were de- 
livered to defendant for shipment before the car was taken 
away. 

Defendant’s view of the evidence relating to the de- 
livery is not the only reasonable one. Plaintiff testified 
in substance: There was no agreement on his part to care 
for the hogs or to furnish a caretaker at the station or en 
route. He learned about 10 o’clock Sunday morning that 
the car had not been taken away. He promptly went to 
the station, found some of the hogs dead, reported the con- 
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ditions to the agent, under his direction nailed grain 
doors on the car to protect the rest of the hogs from the 
storm, and afterward bedded and fed them. The proof 
of these facts, when considered with the entire record, is 
sufficient to sustain findings that the hogs would have had 
less protection from the storm in defendant’s stock-yards 
than they had in the ear; that what plaintiff did to pro- 
tect and care for them was done by direction of the sta- 
‘tion agent; and that plaintiff surrendered full control 
over the hogs for the purpose of shipment when he loaded 
them. 

It is also argued that the evidence is insufficient for the 
following reasons: The hogs had proper care at Wood- 
ruff. There wag no delay elsewhere. Defendant was pre- 
vented by an unprecedented snowstorm from starting the 
shipment sooner. 

The last conclusion thus stated by defendant is not a 
necessary deduction from the proofs. The testimony re- 
lating to the storm is meager. Plaintiff said it was storm- 
ing some when lie got the bill of lading, and that it was 
snowing quite a little and biowing when he loaded the 
car. He also said he was told about noon Sunday that 
one of defendant’s engines was stuck in a drift west of 
Woodruff. Neither the place nor the distance west was 
shown. This comes far short of proving an unprecedented 
storm which excused the delay in shipping the hogs, though 
plaintiff never before had a similar experience. There is 
no evidence that defendant’s road was blockaded between 
Woodrnff and St. Joseph, or that the car could not have 
been taken out promptly by an engine or train from the 
east. 

A sufficient reason for setting aside the verdict has not 
been given, and the judgment is 

AFFIRMED. 
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GEORGE P. CRONK, APPELLEE, V. ConA L. Cronk, 
APPELLANT, 


Firep NovEMBER 27,1912. No. 17,024. 


Divorce: Extreme Crurtty. Decree granting a husband a divorce on 
the ground of extreme cruelty affirmed as a proper disposition of 
the case under the evidence. 


APPFAL from the district court for Douglas county: 
ALEXANDER ©. TRoUP, JUDGE. Affirmed. 


W. W. Slabaugh and G. W. Shields, for appellant. 
Crane & Boucher and A. W. Jefferis, contra. 


Ross, J. 


The parties are husband and wife. The husband is 
plaintiff, and the trial court granted him a divorce on the 
ground of extreme cruelty. The wife appeals, and insists 
that under the evidence the divorce should not have been 
granted. 

They were married September 18, 1906, and the suit 
was commenced June 20, 1910. The intervening time was 
full of sensation and scandal. Both had been previously 
matricd and divorced. They lived in Omaha. Evidence 
relating to what occurred after they became lhushand and 
wife fairly establishes the following facts: Defendant 
accused her husband of marital infidelity, and at the trial 
was unable to prove her charges, though she had_previ- 
ously given them wide publicity. She clandestinely took 
his watch and other articles of personal property and 
pawned them to secure money for herself. She accepted 
from her hushand money and transportation for a trip to 
Virginia to visit her relatives, and consented to his going 
to California at the same time to visit his children by a 
former wife. After he left Omaha pursuant to this under- 
standing, she secretly followed him and spied upon him 
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while he was visiting with his children at Long Beach. She 
falsely intimated to police officers there and at Los 
Angeles that her husband was having improper relations 
with his former wife and importuned them to arrest him. 
In California she deliberately gave newspaper publicity 
to her simulated wrongs, and made him and his children 
the subjects of sensational notoriety and scandal. In 
Omaha she went before the grand jury, falsely charged 
him with wife-desertion and nonsupport, and attempted to 
have him arrested. She directed public attention to her 
scandalous relations with her husband by hurrying after 
him in the public streets of Omaha, by calling to him, and 
by giving publicity to her unfounded suspicions. She 
went personally to eminent citizens who were fraternal 
brethren of her husband and falsely accused. hiin of deser- 
tion and nonsupport, with a view to having him investi- 
gated by his lodge and disgraced. She was wholly unable 
to disprove this conduct. In some form it was often re- 
peated. It was deliberately planned and appeared to get 
worse. There is convincing proof that it robbed her hus- 
band. of his peace of mind, made his marital relations in- 
tolerable, and seriously impaired his health. It amounted 
to extreme cruelty within the meaning of the divorce laws. © 
His conduct is assailed by his wife, but the proofs do not 
justify a finding that he was guilty of such misconduct as 
would warrant a court of equity in dismissing his suit on 
that ground. 

Defendant offered a vast amount of testimony to estab- 
lish condonation. If full credence could be given to the 
witnesses who testified in favor of defendant on that issue, 
the defense might be established, but the trial court, 
under all the circumstances, properly disbelieved their 
testimony on material matters. After the alleged condona- 
tion, defendant’s conduct was more cruel than before, 
A careful consideration of the entire record leads to the 
conclusion that the findings below were right and that the 
divorce was properly granted. An analysis of the evi- 
deuce would not benefit the parties nor improve the litera- 
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ture of the court. It has all been carefully examined, 
however, and the decree below is adopted as correct. 


: AFFIRMED. 
Reese, C. J., dissenting. 


Having read the abstract containing the proceedings 
upon the supplemental hearing, I am compelled to dissent 
from the opinion of the majority in this case. After the 
submission of the case to the district court, quite a 
lengthy memorandum opinion was written and filed by 
the judge who heard and decided the case. A portion of 
that opinion impresses me most strongly. After discuss- 
ing another feature of the case, the court says: “But 
apart from this, what seems to be improbable in plain- 
tiff’s testimony is that these persons should be together 
even as much as plaintiff admits they were, and under the 
circumstances they were, and yet at no time were famili- 
arities of any nature indulged in, or even suggested, as 
plaintiff testifies. Knowing these parties as J do and have 
come to know them since this litigation commenced, par- 
ticnlarly the defendant, and knowing as I do that her 
persistent cand almost unceasing effort and object has been 
to reinstall herself in her husband’s favor, whether for 
good or evil, I need not now say, I can scarcely conceive 
it possible for these two persons to have been together for 
even as much as nine nights from 7 or 7:30 to 10 or 11 
o’clock, according to plaintiff’s testimony, or much later, 
according to defendant’s testimony, in a room alone, and 
yet neither, at any time, having made any advances of 
familiarity to the other; that at no time throughout the 
entire series of visits did anything occur between them 
but what might be expected to occur between two strang- 
ers. Such a thing, of course, was possible, but, in’ the 
very nature of things, it seems to me it would not be 
probable.” 

There are many things stated in the opinion which re- 
flect strongly upon the conduct and character of defend- 
ant, and which are probably merited, but for the purpose 
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of this dissent need not be set out. The question sub- 
mitted upon this supplemental hearing was whether there 
had been a condonation after the rendition of the decree 
of divorce in favor of" plaintiff, the husband. It is alleged 
by defendant that after the decree was rendered, and 
while the cause was pending in the supreme court on 
appeal, the parties became reconciled, lived and cohabited 
together as husband and wife. There was a mass of evi- 
dence introduced, aside from the direct and positive tes- 
timony of defendant, which tended to establish that fact. 
The testimony of plaintiff, in denial of the statements of 
defendant and her witnesses, is equally strong and em- 
phatic, and yet he shows by his own statements that he 
was often in the room of defendant of evenings, but seeks 
to explain his presence there by testifying that those visits 
were at the solicitation of defendant for the purpose of 
advising her upon matters of her business upon which she 
was considering, and, in part at least, in which she was 
engaging. The consideration of this mass of evidence, 
the knowledge of both parties as gained by the same judge 
upon the hearing of the trial of the principal case, no 
doubt prompted the remarks by the court above quoted. 
Tt was but the measurement of both parties, applied afier 
their vile lives had been uncovered and laid bare to the 
court, and which forced the judicial mind to the an- 
nouncement made. 

It is shown that this is the third matrimonial venture 
by plaintiff and the second by defendant, each made pos- 
sible by the divorce route, now much traveled to the dis- 
grace of the American peéple. Near the close of the opin- 
ion the district court makes use of the following language: 
“Again, speaking for the state as a party to these proceed- 
ings, so much of crimination and recrimination already 
has been indulged in between these parties that I am satis- 
fied no good could possibly result from any attempt at 
reunion. Better, far better, and now more than ever, both 
for themselves and the public, that these persons be 
divorced and this tiresome and unprofitable litigation 
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end.” To this doctrine I cannot agree. The legitimate 
conclusion to be drawn, though not so intended by the 
court, must be that, since the parties have so far graduated 
in sin and uncleanness and by their “crimination and 
recrimination” have laid open to the public gaze the 
immorality of the life of each, and that owing to 
that fact “no good could possibly result from any attempt 
at reunion,” therefore it would be “better, far better, and 
now more than ever, both for themselves and the public,” 
that they be divorced, and “this tiresome and unprofitable 
litigation end.” Judging the future by the past in the 
lives of these two people, I fear the decree would not have 
that salutary effect. On the contrary, each would thereby 
be turned loose upon society with the legal right to em- 
bark in new matrimonial schemes with other parties, 
much to the enjoyment, doubtless, of these litigants, but 
to the disgrace of the state and the crushing of the hopes 
and hearts of others. 

The divorce laws were never intended for such abuses. 
Since divorces have been granted, in the earliest days, 
they have only been intended for the protection of the 
innocent, but never as a reward for wrongs and crimes 
committed. Where each party is guilty of such conduet 
as might. be grounds for divorce for one, had the applicant 
been innocent, it was never intended that the sacred bond 
of marriage should be severed because both were guilty. 
It does not. follow that, because a reunion is rendered im- 
probable by reason of the iniquities of both parties, a 
divoree should be granted in order that they may form 
“nnions” with others, and in and by which the disgraceful 
courses of life may be further pursued in fresher and 
greener fields. This is the teaching of the whole theory of 
the divorce laws of this country. To my mind it is clear 
as the noonday sun that this divorce should not be granted 
to either party. Neither is entitled to it, and neither 
should receive it. If they do not desire to be reunited, 
they can remain separate, but should never be permitted 
to contaminate other lives under the guise of “holy maitri- 
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mony.” For these reasons, the whole proceeding should 
be dismissed, and the merited and unqualified condemna- 
tion of the court placed upon it. 


Fawcerr, J., concurs in the dissent. 


Singer SHWING MACHINE COMPANY, APPELLANT, V. JOHN 
L, BARGER BY AL., APPELLEES. 


Finep NoveMBER 27,1912. No. 16,830, 


1. Principal and Agent: DisarrmMance or Acts oF AGENT. “A prin- 
cipal must disaffirm the unauthorized act of his agent within a 
reasonable time after such act comes to his knowledge, or he 
will be bound thereby.” Farmers & Merchants Bank v. Farmers 
‘&@ Merchants Nat. Bank, 49 Neb. 379. 


RatTiFIcATION OF ACTS OF AGENT. Where, in settlement of a 
balance due upon the sale of a sewing machine, what is termed 
a “single payment note” is given by the purchaser -for such 
balance, and said note provides that the machine is to remain the 
property of the seller until full payment of the purchase money, 
and the holder of such note, with notice that it has been altered 
by raising the amount, brings an action of replevin upon the note 
in its altered condition, and endeavors to recover in such action, 
he thereby ratifies the act of alteration. 


2. 


3. 


: ALTERATION oF Nore ny AcENT. And, in such a case, if it is 
established that such note was altered by the agent of the 
holder, who sold the machine and obtained the note from the 
purchasers, after the latter had signed the same and without 
their knowledge or consent, the plaintiff in such action cannot 
recover. 


APPEAL from the district court for Cedar county: Guy 
T. GRAVES, JUDGE. Affirmed. 


Claude 8S. Wilson, for appellant. 
J. C. Robinson, contra, 


_Faweert, J. 
This is an action of replevin brought in justice court in 
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Cedar county and appealed to the district court for that 
- county. From a judgment in favor of defendants, plain- 
tiff appeals. 

The property replevied was a sewing machine sold by 
plaintiff through its agent, Poole, to the defendants. The 
evidence shows that the price fixed upon the machine was 
$60; that plaintiff took as part payment an old machine, 
and, according to the testimony of defendants, was to 
receive $35 in addition, of which $5 in cash was paid at 
the time. Poole testified that defendants were to pay 
$39, and paid $5 in cash at the time. What is termed a 
“single payment note” was signed by defendants and de- 
livered to Poole. This note provided for the payment of 
the difference between the two machines one year after 
date, and also provided that the machine, for the purchase 
money of which the note was given, should remain the 
property of the company until full payment of the pur- 
chase money, with interest and costs. Defendants testi- 
fied that when they signed the note it was drawn for the 
sum of $30. When the note was about to mature, it was 
sent to a bank for collection. Defendants were notified of 
that fact, and were requested to make payment at the 
bank, the notice stating that the note was for $34. The 
defendant John L. Barger went to the bank and asked to 
see the note, stating that there must be something wrong 
about it. When the note was shown to him, he at once 
stated that the amount of the note had been raised from 
$30 to $34, and refused to pay it, stating that he was will- 
ing to pay the $30, but would not pay any more. The 
_ bank reported to plaintiff what had been said, and re- 
ceived in return a letter from plaintiff, in which it is said: 
“We accepted this note with a balance of $34 and had no 
thought but what it was correct. If Mr. and Mrs. Barger 
say they were to pay only a $30 balance you may collect 
same and we will settle with our Mr. Poole. Kindly make 
arrangements with Mr, Barger to let us have the note to 
help us make our settlement.” When notified of the state- 
ment of plaintiff, defendant refused to pay the $30, and 
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upon the trial gave as his reason for such refusal that he 
was not willing to pay the $30 unless he got his note. 
Some time later a representative of plaintiff called at the 
home of the defendants and demanded payment of the $34, 
and, upon payment being refused, said he was going to 
take the machine. This the defendants would not permit 
him to do. The next step in the matter was when another 
agent of plaintiff, with a constable, called at the home of 
defendants and again demanded payment of the note. 
Defendants refused to make payment, giving as their 
reason the raising of the note from $30 to $34. Plaintiff's 
agent thereupon offered to take the $30 in settlement of 
the matter, and he testified that he made that offer with- 
out adding anything for costs. This testimony is contra- 
dicted by defendants, who state that he only offered to — 
take the $30 on condition that they would pay the ex- 
penses of himself and the officer for coming after the 
machine, which amounted to something like $6, which 
defendants refused to do. Thereupon the constable served 
the writ of replevin in this action and took the ma- 
chine. 

Upon the trial defendants both testified unequivocally 
that at the time they signed the note it was drawn for $30. 
The note shows upon its face that the word “four” must 
have been written into the note after the word “thirty,” 
after the note had been drawn. An examination of the orig- 
inal note, which is before us, shows that as originally 
drawn it read “thirty no-100 dollars.” Subsequently there 
was writen in between the word “thirty” and the “no-100 
dollars” the word “four.” That this was written in after- 
wards is evident from the manner in which the last letter 
of the word “four” is crowded up against the line between 
the word “no” and the figures “100.” Plaintiff's agent 
admits that he wrote the word “four” in after the other 
part was written, and explains his act in doing so by tes- 
tifying that the defendants were to pay $9 in cash and 
give a note for $30, and that after he had the body of the 
note written, but before writing the figures $34 in the 
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upper left-hand corner thereof, defendants said they only 
had $5 cash on hand; that he thereupon agreed to accept 
the $5, and raised the note to $34 before it was signed by 
defendants. This testimony is positively contradicted by 
both defendants, who say that there never was any talk 
about $9 or $39, but that the amount was to be $35, $5 in 
cash and a note for $30. Counsel for plaintiff in his brief 
says: “The question then reduces itself to two proposi- 
tions: (1) Has the contract been altered since it was 
signed? and, if so, (2) what effect has such alteration had 
upon the rights of the parties to this action?” He then 
concedes that there were only three persons present, viz., 
Poole and the two defendants, and then says: “The con- 
tract shows no alteration upon its face; and, while appel- 
lant still contends that the same had not been altered, yet, 
inasmuch as a jury fonnd against the appellant upon con- 
flicting evidence, we realize that it would be a waste of 
time to argue to this court that phase of the question. For 
the sake of argument, then, let us concede that said con- 
tract was altered as alleged; we still contend that the 
judgment of the district court must be reversed.” 

In the light of the admissions of counsel, which are 
eminently proper in the face of the record, his contention 
must fail. It is argued, and authorities cited in support 
of the argument, that where an agent has no authority, 
either express or implied, to make an alteration of the 
character under consideration, it is simply a spoliation by 
a stranger to the contract, and does not impair the validity 
as it originally stood. The trouble with plaintiff's con- 
tention and with his authorities is that they do not fit the 
facts established at the trial. We think the rule of law 
applicable here is that if the alteration is made by an 
agent, while in the transaction of the principal’s business 
and within the scope of his authority, then the act of the 
agent is the act of the principal. The cases supporting 

‘this rule are numerous and hardly call for citation. Among 
them may be noted authorities cited in defendants’ brief, 
among which are Kingan & Co., Limited, v. Silvers, 18 
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Ind. App. 80; Mechem, Law of Agency, sec. 739; Denver, 
S. P. & P. R. Co. v. Conway, 8 Colo. 1, 5 Pac. 142; Law 
v. Grant, 87 Wis. 548, reaffirmed in Matteson v. Rice, 118 
Wis. 328; Rhomberg v. Avenarius, 185 Ia. 176. We think 
in this case the act of Poole, who, the evidence shows, was 
“managing salesman” of the plaintiff, and made the alter- 
ation while engaged in the service of the plaintiff in this 
particular transaction, is sufficient to bind the plaintiff. 
But, even if this were not so, there is another rule of 
law from which we are unable to see any escape by plain- 
tiff. The evidence shows that, after plaintiff had due 
notice of the alteration of the note, it failed to disaffirm 
the unathorized act of its agent, but, on the contrary, 
affirmed his action by taking the machine in a replevin 
action, under the authority given by the altered note. It 
being established by the verdict of the jury that the note 
had been altered, it was void in its entirety, and plaintiff 
obtained no rights under it. Without that document to 
aid it, plaintiif had no authority to take the sewing ma- 
chine, for, if no valid contract, in the terms and of the 
kind relied upon, was ever signed by defendants, then the 
transaction between plaintiff and defendants was simply 
an ordinary sale of a sewing machine on one year’s time. 
By such a sale plaintiff would part with its title to the 
machine, and its only legal remedy, in the event of a 
failure by defendants to pay the balance due, would be 
by an ordinary action at law and a collection upon execu- 
tion. “A principal must disaffirm the unauthorized act of 
his agent within a reasonable time after such act comes 
to his knowledge, or he will be bound thereby.” Farmers 
& Merchants Bank v. Farmers & Merchants Nat. Bank, 
49 Neb. 379. “The acceptance or retention by the prin- 
cipal, after knowledge of the facts, of the fruits of an 
unauthorized act of an agent is a ratification of the agent's 
act, and it relates back to the time of the act and makes 
it as if the agent had been empowered to perform it at its 
date, and the principal is bound in all respects as if he 
himself had been the actor.” Johnston v, Milwaukee & 
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Wyoming Investment Co., 49 Neb. 68. “When the holder 
of a note had notice that it had been altered by changing 
the amount, and with such notice sued upon it in its 
altered condition, and endeavored to recover thereon, held, 
that he thereby ratified the act of alteration, and that the 
court did not err in refusing to permit him, after trial, to 
amend by counting on the note as originally made.” Per. 
‘kins Windmill € Aw Co, v. Tillman, 55 Neb. 652. “A 
principal must adopt the unauthorized contract of his 
agent as a whole, or not at all. He cannot adopt the por- 
tion that is beneficial and reject the remainder.” Citizens 
State Rank v. Pence, 59 Neb. 579. 

Tt is contended that the court erred in giving instruc- 
tion No. 2. In that instruction the jury were told that the 
burden was upon the plaintiff to prove every material 
allegation contained in its petition, and, if the jury found 
the evidence bearing upon any material allegation was 
evenly balanced, or that it preponderated in favor of de- 
fendants, plaintiff could not recover. The instruction is 
not open to the construction placed upon it by plaintiff. 
Tt is next contended that the court erred in giving instruc- 
tion No. 6. This instruction should be considered in con- 
nection with No. 5, and when so considered it is free from 
error. It is further urged that the court erred in not 
giving instruction No. 1, requested by plaintiff, as follows: 
“You are instructed that if you find from the evidence, 
exclusive of the written instrument in question, that at the 
time of the commencement of this action the title and 
right of possession of the property replevied was in the 
plaintiff, then your verdict should be for the plaintiff, re- 
gardless of any alleged alteration in the written contract.” 
This instruction was clearly bad, and was properly re- 
fused. No right of possession of the property replevied 
had been shown, “exclusive of the written instrument in 
question.” 

The verdict of the jury being conclusive as to the fact 
that the note was materially altered after its execution by 
the defendants, and plaintiff having ratified the unau- 
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thorized act of its agent by bringing this action upon such 

fraudulent note, the trial court did not err in overruling 

the motion for a new trial and entering judgment upon the - 
verdict, 


AFFIRMED. 


JOHN M. DINREN, APPELLANT, V, WILLIAM H. LANNING, 
APPELLEE, 


FILED NovEMBER 27,1912. No. 16,855. 


1. Deeds: DEED TO ParRTNERSHIP: Errect, A deed to a partnership in 
its firm name is not void, but vests an equitable estate in the firm 
for the benefit, first, of the partnership business and creditors, 
and, second, of the members of such partnership. 


2, Abatement: DEATIL oF PARTNER. And where a mortgage antedating 
such deed is foreclosed, and in the suit for foreclosure the part- 
nership and all of the members thereof are made parties, and 
summons is served upon such members, and after such service 
one of the members dies, the suit does not thereby abate, but may 
be prosecuted to final decree against the other members as sur- 
viving partners. 


DISMISSAL AS TO DECEASED PARTNER. Nor does the 
fact that at the time of entering the decree plaintiff requests and 
obtains an entry of dismissal as to such deceased member oper- 
ate as an abatement of the suit. 

4. Partnership: ForEcLOSuRE oF MortTcacE: SERvIcE or SuMMons. Nor 
would the fact that the partnership, as a separate entity, had not 
been served with summons affect the validity of the decree in 
such suit as to the equitable interest of the members of the 
partnership who were served. Such members would be bound 
by the decree, and a sale of the real estate thereunder, duly con- 
firmed, would divest them of such interest, and the same would 
pass by the sheriff’s deed to the purchaser at such sale. 


APPEAL from the district court for Box Butte county: 
WILLIAM H. WESTOVER, JUDGE. Affirmed. 


H. S. McDuffee, for appellant. 


Albert W. Crites, contra, 
38 ° 
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FAWCETT, J. 


From a judgment of the district court for Box Butte 
county, dismissing plaintiff's suit fer a partition of the 
northeast quarter of section 30, township 26, range 47 
west of the sixth P. M., in said county, plaintiff appeals. 

On February 1, 1888, one William H, Wareham, who 
was the then owner of the land in controversy, his wife 
joining him, executed and delivered to defendant Lanning 
a mortgage upon the land. Thereafter, by mesne convey- 
ances, the title reached one Harvey Myers, who on Feb- 
ruary 27, 1892, by warranty deed, conveyed the land to 
Job Hathaway & Company, subject to defendant’s mort- 
gage. The company failing to pay the taxes, the county 
treasurer sold the same for delinquent taxes to one Virgil 
Young. On October 4, 1902, Young commenced suit to 
foreclose his tax lien, in which suit “Job Hathaway & 
Company, a firm composed of Job Hathaway and Emma 
©. J. Austin,” and Job Hathaway, Emma C, J. Austin, and 
the present defendant, William Ef. Lanning, with others, 
were made defendants. Defendant Lanning filed an an- 
swer and cross-petition in that snit for a foreclosure of 
his mortgage. The files of the district court in that case 
were introduced in evidence in this. They show that due 
service was had upon Job Hathaway and Emma ©. J. 
Austin, but the return of the officer does not show any 
attempt at a formal service upon Job Hathaway & Com- 
pany as a separate entity. The uncontradicted evidence 
shows that the copartnership of Job Hathaway & Company 
consisted of Job Hathaway and Emma ©. J. Austin, as 
equal partners. The decree entered in that case contained 
the following recital: “Be it remembered, that on this 
18th day of February, 1908, this cause came on to be heard 
before the court, the plaintiff appearing by Ww.: Mitchell, 
his attorney, the defendant, W. H. Lanning, appearing by 
W. G. Simonson, his attorney, the plaintiff asks to dismiss 
this case against Job Hathaway and Annie L. Hathaway, 
wife of Job Hathaway, a member of defendant firm Job 
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Hathaway & Company, and wife of Job Hathaway, defend- 
ant, defendants, and same is hereby dismissed.” There- 
upon a default was entered against all of the other 
defendants named in plaintiff’s petition, except defendant 
Lanning. The decree found the proceedings in the case 
to be regular; found the lien of plaintiff under his tax 
sale certificate to be a first lien, and the mortgage of 
defendant Lanning to be’ a second lien; decreed a fore- 
closure of the same, and awarded an order of sale therefor. 
The sale was duly advertised and made. Defendant Lan- 
ning was the purchaser at the sale, and upon due confirma- 
tion of the sale received the sheriff's deed for the land. 
At the time of entering the decree above referred to, Job 
Hathaway was dead; his death having occurred during the 
interval between the service of summons and the date of 
the entry of the decree. 

The main contentions by plaintiff for a reversal are: 
A copartnership, as such, cannot take title to real property ; 
that the copartnership, as such, was not served with sum- 
mons in the foreclosure suit; that the conveyance from 
Myers to Job Hathaway & Company was a conveyance to 
Job Hathaway, individually, clothed with a trust in favor 
of the copartnership; that upon the dissolution of the co- 
partnership Job Hathaway became the owner of onc 
moiety and trustee for the other moiety; that in land 
purchased by partners with partnership funds partners 
are tenants in common, unless real estate is needed for 
_ partnership purposes; that real estate belonging to a 
partnership, but standing in the name of one partner only, 
may be partitioned ; that the heirs of Job Hathaway could 
have partitioned unless there is a good defense appearing 
affirmatively, and so can the appellant who has succeeded 
to all rights of the heirs of Job Hathaway; that the co- 
partnership was dissolved in 1892, and that by the recital 
in the decree in the foreclosure suit, above set out, the 
action was dismisred as to Job Hathaway, and that when 
he died in October, 1902, after service had been had upon 
him, the action abated, and, never having been revived, bis 
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heirs, after his decease, were necessary parties to that 
action. We will not attempt to discuss the above points 
seriatim, but will consider them together. 

We do not think the deed to the copartnership was a 
conveyance to Job Hathaway, individually. Conceding 
that the deed to Job Hathaway & Company was ineffective 
to lodge the legal title to the land in the copartnership 
(Barber v. Crowell, 55 Neb, 571), it did vest an equitable 
estate in the firm (30 Cye. 481, 432, and authorities cited 
in notes 42, 43), 

The death of Job Hathaway, after service upon him and 
prior to the decree, did not abate the snit. Union P. R. 
Co. v. Metcalf, 50 Neb, 452, was an action by Metealf & 
Wood, a firm composed of Metealf and Wood. On page 
457 of the opinion it is said: “Finally, it was pleaded that 
if there was any such firm as Metcalf & Word it had, 
since the commencement of the action, been dissolved by 
the death of Lafayette Metcalf, and that by reason thereof 
the action lad abated.” On page 458 it is said: “We 
have quite recently held, following well-established prin- 
ciples, that on the death of a partner the assets and choses 
in action of the partnership vest in the survivor. Lindner 
v. Adams County Bank, 49 Neb. 735. It is, therefore, the 
surviving partner who has in such case a right to proceed 
with the action.” In the syilabugs we held: “That the 
surviving partner was already a party to the action, and 
that on the death of the other partner the action could 
properly be continued in the name of the survivor alone.” 
The principle is the same, whether the partners are plain- 
tiffs or defendants, 

The fact that-plaintiff, in the tax foreclosure suit, on 
the date the decree was entered, saw fit to dismiss his 
suit as to Job Mathaway, who was then dead, did not 
deprive the court of jurisdiction to determine all of the 
questions involved in that suit, fer the reason that. if Job 
Hathaway were then dead, as the pleadings in this case 
show, then Emna C. J. Austin, as the sole surviving 
partner of Job Fathaway & Company, was vested with 
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the equitable interest as fully and completely as she and 
her copartner were prior to hig decease. Hence, the 
status of the res had not been changed, and the court 
could proceed to determine all of the issues precisely as 
if the formal dismissal of Job Hathaway by plaintiff had 
not been made. His dismissal, therefore, did not affect 
the rights of either the plaintiff or cross-petitioner Lan- 
ning. In addition to this, we are inclined to think (al- 
though as the question has not been argued, we do not so 
decide) that the dismissal of the suit as to Job Hathaway, 
by plaintiff, operated only as a dismissal of the suit so 
far as plaintiff was demanding any relief against him, but 
did not operate as a dismissal of Job Hathaway as to the 
relief demanded in the cross-petition of defendant Lan- 
ning. Such a dismissal could only be made upon Lan- 
ning’s motion. 

Even if the failure to serve the copartnership by leaving 
2 Summons at its usual place of business, with a member 
thereof, rendered the decree void as to the copartnership 
as a separate entity, it did not affect the validity of the 
decree as against the equitable interest of the members of 
the copartnership who were served. The interest of the 
copartnership in the land being an equitable interest, held 
by the firm, first, for the benefit of its creditors, and, sec- 
ond, for the members of the firm, the decree bound the 
latter, and the sale of the property under such decree fore- 
closed their individnal interests; and the fact, if it be a 
fact, that the creditors of the copartnership might assail 
the decree, is immaterial so far ag plaintiff here is con- 
cerned, for the reason that he, as the grantee of the heirs 
of Job Hathaway, is bound by such decree. He bases his 
action upon rights which he alleges he obtained from the 
heirs of Job Hathaway. The interest of their ancestor 
having been foreclosed by the decree, they had no interest 
which they could convey to plaintiff, 

Plaintiff's suit is, therefore, without equity, and was 
properly dismissed. 

AFFIRMED. 
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WILLIAM B, LuCAS ET AL., APPELLANTS, V. ASHLAND LIGHT, 
Mint & Power COMPANY, APPELLEE. 


Firep NoveMsBeER 27, 1912. No. 16,347, 


1. Statutes: Tirtp or Act: Mus. The title of the act of 1873 (Gen. 
St. 1878, ch. 44, Comp. St. 1911, ch. 57), ‘‘An act relating to mills 
and milldams,” is sufficiently broad to admit of legislation in re- 
gard to mills of all kinds that are of public utility and having 
“machinery to be propelled by water.” 

2. Quaere. Whether the provisions of that act extend to mills such as 
“saw, carding, or fulling mills,’ when wholly private in their 
nature, quere. 

3. Eminent Domain: Ptsiic UTILITIES: , QUESTION FOR LEGISLATURE. 
Whether an undertaking is for the benefit of the people at large, 
and should be regarded as of public utility, must necessarily be 
largely within the discretion of the lezislature to determine, and, 
unless it is clearly private in its nature, the court will not in- 
terfere with this legislative discretion. 


4, : ; WatEeR Power. The use of water power to gen- 
erate electricity to supply a city and its inhabitants with light 
and power is a public use, and the act should be construed to 
apply in such case, 


: CHANGE oF Use. When the right of flowage of pri- 
vate lands has been acquired under the ad quod damnum act for 
a public purpose, if the use of that right is changed to an entirely 
different and private purpose, it will amount to an abandonment 
of the right, but a change from one public use to another, which 
is within the purview of the act, wil! not amount to an abandon- 
ment of the right. 


6, : FLowace: REMEDIES OF LANDOWNERS. Owners of riparian 
lands which are injured by flowage, and were not included in the 
original ad quod damnum proceedings, may proceed under section 
14 of the act. Gen. St.:1878, ch. 44. After the dam has been 
built at great expense and the mil! has been in operation for 
Many years, they cannot maintain an action in equity to abate 
the dam as a nuisance, or to restrain the use thereof until their 
alleged damages are adjusted. 


Ys : : : Damaces. In an action in equity by the 
owners of riparian lands to enjoin the use of the water power and 
remove the dam as a nuisance, and for general equitable relief, 
the trial court should adjust the rights of the several parties, 
and, if the injunction is refused, should allow plaintiffs such 
damages as they are entitled te. 
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: In such action, plaintiffs whose 
inada were not included in the original ad quod damnum pro- 
ceedings should be allowed such damages as are caused by main- 
taining the dam; and those whose lands were included in the 
original proceedings should be allowed such damages, if any, as 
the new and additional] use of the dam and power cause to their 
lands over and above the damage caused by the dam and the use 
thereof, as allowed in the original proceedings. 


APPEAL from the district court for Saunders county: 
GEORGE I. Corcoran, JupGe, Affirmed in part and re- 
versed in part. 


John J. Sullivan and Louis Tightner, for appellants. 


Hainer & Smith, G. W. Simpson and H., Gilkeson, contra. 


SEDGWICK, J. 


In 1873 Oscar M. Carter prosecuted proceedings in ad 
quod damnit in the district court for Saunders county, 
and in the following year obtained a judgment in that 
action, establishing his right to erect and maintain a dam 
across Wahoo creek on certain lands then owned by him 
near the town of Ashland, in said connty. This dam by 
the judgment was not to be maintained more than 15 feet 
high above low-water mark, and damages were allowed to 
the owners of certain riparian lands which it was found 
would be injured by raising the water to that height. This 
defendant succeeds to these rights by mesne conveyances. 
The petition in ad quod damnum showed that the “peti- 
tioner is erecting a grist mill on his said land, and is con- 
structing a dam across said Wahoo creek, * * * and 
is excavating a mill-race for hig said mill,” and prayed 
“that he might have leave to proceed to the construction 
of his said improvements.” The order of the court recited 
that the petitioner had asked “for leave to build and con- 
tinue his milldam at the point described in his said peti- 
tion.” The jury by their verdict found that “by reason 
of construction and continuance of the milldam built 15 
feet high above low-water mark (the defendants, naming 
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them, would be damaged in certain amounts specified), and 
that the said flouring mill erected by the plaint ffs will be 
of public utility.’ This verdict was approved by the 
court, and it was ordered, among other things, that “the 
plaintiff be and is hereby authorized to build and continue 
his said mill and milldam as prayed in his said petition.” 
Mr. Carter thereupon built a small mill and erected a dam, 
and afterwards other dams which appear to have been 
unsubstantial and of a temporary nature. In 1889 a sub- 
stantial dam was begun, which was completed in the fol- 
lowing year. This dam was built at considerable expense. 
Many car-loads of rock were used, and this dam has con- 
tinued in service and has proved to be a substantial and 
suitable structure. Prior to the erection of this dam, it 
would seem that the power had been used principally, if 
not entirely, for grinding grain. In 1890 electrical ma- 
chinery was installed, and the power was used for furnish- 
ing electric lights for the city of Ashland and its inhabi- 
tants. In May, 1907, the mill and a large part of the 
machinery were destroyed by fire, and the owners of the 
property immediately rebuilt the building and power-house 
and installed new machinery therein. Since that time the 
power has been used for generating electricity for the city 
of Ashland and its mhabitants. 

In December, 1907, these plaintiffs began this action in 
the district court for Saunders county, alleging that they 
were owners of riparian lands damaged by the mainte- 
nance of the defendant’s dam, and asking that the dam be 
“adjudged to be unlawful and a nuisance, and thet it be 
abated and the defendant perpetually enjoined from main- 
taining it or any other dam on Wahoo creek, whereby said 
lands or any of them may be flooded,” and for general 
equitable relief. 

The plaintiffs also alleged that the dam was being main- 
tained at a greater height than allowed by the ad quod 
damnum proceedings, and asked for an injunction restrain- 
ing the defendant from so maintaining the dam. A tem- 
porary testraining order was issued restraining the de- 
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fendant from raising or maintaining the dam above the top 
of the solid masonry thereof by means of flash-boards, or 
otherwise. The defendant answered, alleging special mat. 
ters in defense, which will be stated, so far as may be neces- 
sary, in the discussion of the questions of law and fact 
presented in the briefs. Upon the trial the court found 
generally in favor of the defendant and dismissed the 
plaintiffs’ proceedings. The plaintiffs have appealed. 

The plaintiffs insist that the dam is not now being de- 
voted to a public use, and that “an easement for a par- 
ticular purpose ceases when the purpose no longer exists,” 
and that, “in any event, the dam can only be maintained 
15 feet above actual low-water mark;” that the dam has 
been substantially raised above the prescribed limits by 
use of “flash-boards,” which in effect added something like 
two feet of height to the dam. It is also insisted that some 
of the plaintiffs in this case are the owners of riparian 
lands which were not included in the ad quod damnum 
proceedings, and which are injured by this dam, and that 
such plaintiffs are entitled to relief, althongh others are 
not found to be so. The case is an important one, and some 
of the difficult questions presented are without precedent 
in this state. A reargument was allowed, and we have 
lad the assistance of a thorough and able presentation of 
the case from both points of view. 

1. The principal discussion has been in regard to the 
nature of the rights conferred in ad quod damnum proceed- 
ings, and in that connection, also, in regard to the limita- 
tions placed upon the legislature by the constitution. The 
constitution has placed certain limitations upon each of the 
three departments of government. Whether an attempted 
act of legislation is beyond its power is a question of law. 
The constitution makes it the duty of this court to deter- 
mine questions of law that arise in litigation before it, 
and, when an act of the legislature is drawn in question as 
beyond its power, we cannot avoid the determination of 
the question so presented. 

The courts have, no doubt, in some instances interfered 
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unjustifiably with legislation. This power should be care- 
fully guarded and judiciously used, avoiding any tendency 
to restrict legislation to the limits that the judges think are 
beneficial and desirable. This, of course, the courts have 
no power to do. In all questions of doubt, the legislature 
should determine the matter. When there is substantial 
and reasonable doubt, the act of the legislature must be 
upheld. Two objections are urged against the constitu- 
tionality of the act. The first is that the title of the act 
is not broad enough to admit of legislation concerning 
“machinery to be propelled by water,” and that, there- 
fore, that clause in the first section of the act has no force. 
The title of the act is “An act relating to mills and mill- 
dams.” Gen. St. 1873, ch. 44. If we consider the word 
“mill” in its original and first meaning, there is no doubt 
that it would not include “machinery to be propelled by 
water,” unless that machinery was to be used in grinding; 
the word “mill” originally meaning to grind or make fine. 
This word has, however, been used for many years and has 
now acquired a variety of uses. Webster’s Unabridged 
Dictionary, after defining the word “mill,” uses this lan- 
guage: “Tn modern uses the term mill includes various 
other machines or combinations of machinery * * * to 
_ some of which the term manufactory or factory is also 
applied.” And in the New International Directory this 
statement is changed, and the fifth definition of the word 
“mill” is: “A building or collection of buildings with 
machinery by which the processes of manufacturing are 
carried on.” The Standard Dictionary gives, among 
others, the following definitions: “(2) Any one of various 
kinds of machines that transfcrm raw material by other 
processes than grinding into some other form; as, a saw- 
mill; planing-mill. * * * (5) An establishment for re- 
ducing ores by a process other than smelting. An iron- 
works where the metal in the cruder forms is converted 
into merchant iron. (6) A building fitted up with the 
machinery requisite for a factory; as, a cotton-mill; 
woolen-mill. * * * (10) (Slang.) A pugilistic com- 
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bat; set-to.” And it is stated that “mills are nained from 
their action on the substance operated upon, and from the 
mnaterial or substance that they operate upon or prepare 
for use”’—citing between 40 and 50 kinds of mills. 

Tn Colorado their constitution provides that private 
property may be taken for private use without the con- 
sent of the owner “for private ways of necessity, and 
* * * for reservoirs, drains, flumes or ditches, on or 
across the lands of others, for agriculture, mining, milling, 
domestic, or sanitary purposes,” and the supreme court of 
that state held that, under this provision of the constitu- 
tion, land could be condemned to carry water to operate 
an electric light plant. The court held: “The term ‘mill- 
ing,’ as used in the constitution, is synonymous with the 
word ‘manufacturing,’ and an electric light plant is a 
manufacturing establishment.” Lanborn v. Bell, 32 Pac. 
989 (18 Colo. 346). Our constitutional provision, that the 
subject of legislation must be expressed in the title of the 
act, is suppesced to be to prevent inserting forciga matters 
in pending bills, and so securing ill-considered legislation. 
“An act relating to mills and milldams” is a comprehensive 
title. It permits of legislation regarding any kind of mill 
that uses “machinery to be propelled by water.” We think 
this objection cannot be sustained. 

The second coustitutional objection which the plaintiffs 
urge against the construction of the statute contended for 
by the defendant is that the legislature has no power to 
condemn private property for private use. The ad quod 
damnum act involves the exercise of the right of eminent 
domain, and it is contended that to generate electricity to 
be furnished to a city and its inhabitants is not a public 
use, and beyond the power of the legislature to authorize 
the damaging of private property for such purpose, and 
therefore to make such use of the right obtained by ad quod 
damnum is to abandon the right which was originally 
given and was within the power of the legislature. The 
Massachu:tts court, construing the statutes of that state, 
appear to have held that the provisions of the milldam act 
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extend to mills for mechanical and manufacturing pur- 
poses as well as to those intended to serve the public for a 
stipulated toll, and this appears not to violate the four- 
teenth amendment of the federal constitution. Otis Co. v. 
Ludlow Jlfg. Co., 201 U. 8. 140. We do not find it neces- 
sary to determine or discuss this question. 

Is the use that is being made of this power a public use? 
There is an interesting discussion of this question in 3 
Farnhain, Waters and Water Rights. The author severely - 
criticises the decisions of several courts, and especially the 
supreme court of Massachusetts. He does not agree with 
that court in upholding the constitutionality of acts which 
allow the flowage of lands for the purpose of constructing 
private mills, and says: “The only things that will justify 
such a taking is the intention to use the power for the di- 
rect benefit of the public, as by the erection and operation 
of a public mill, where every one will have a right to have 
his work done upon payment of a toll, and which will al- 
ways be under control of the legislature.” Section 697. 
In discussing the question how far a water power can be 
taken under the power of eminent domain for the purpuse 
of generating eleciricty, this author says: “If the ele:- 
tricity generated is to be subject to the common use of all 
who apply for it upon making reasonable compensation, 
it is more nearly a public use than is any other connected 
with the generation of power.” Section 697Tb. The su- 
preme court of Minnesota has decided that “the generation 
of electricity by water power for distribution and sale to 
the general public on equal terms, subject to governmental 
control, is a public enterprise, and property so used is de- 
yoted to public use.” J/tnnesota Canal & Power Co. v. 
Koochiching Co., 97 Minn. 429, 5 L. R.A. n. 8. 638. It 
was said by the supreme court of Vermont, in /n re Barre 
Water Co., 62 Vt. 27, 20 Atl. 109: “But to say what a pub- 
lic use is with sufficient comprehensiveness and accuracy 
to meet the exigencies of all cases is, to say the least, diffi- 
cult. Nor is it easier to define the limit of legislative power 
in respect to the right of eminent domain, This power 
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must have some degree of elasticity, that it may be exer- 
cised to meet the demands of new conditions and improve- 
ments, and the ever varying and constantly increasing 
necessities of an advancing civilization. The circumstances 
and requirements of the particular case, and the practice 
of other states and governments where constitutional limi- 
tation is placed on legislative action in this respect must 
be our guides in determining what is and what is not a 
public use. It is sometimes easier to say what is not than 
to say what is.” In Traver v. Merrick County, 14 Neb. 
327, this court quoted from the Massachusetts statute and 
the decisions of that court, apparently with approval, and 
it was held that bonds given in aid of a water mill were 
valid. It appears from the syllabus in the case. and per- 
haps from some of the expressions in the epinion, that the 
mill in question was a public mill, intended to grind for 
toll, but this is not treated in the opinion as necessarily a 
controlling matter. The case hag been cited by text-writers 
as following the Massachusetts rule. 15 Cyc. 598. In the 
later case of Getchell v. Benton, 30 Neb. 870, it is held that 
a beet sugar manufactory, which does not manufacture 
sugar from beets for toll, although propelled by water 
power, is not within legislative control by virtue of any 
law of this state, and is not a work of internal improve- 
ment. The opinion seems to put this holding upon the 
ground that it is not a work of public utility. Whether 
an undertaking is for the benefit of the people at large, and 
is so general in its nature that it should be regarded as a 
public utility, must necessarily be within the discretion of 
the legislature to determine, and, unless it is clearly pri- 
vate in its nature, the courts will not interfere with this 
legislative discretion. Under such circumstances, it be- 
comes a question of ascertaining the intention of the law- 
makers, 

The evidence shows that this defendant is using this 
power to furnish the city of Ashland and its inhabitants 
with electricity for lighting and power purposes. It was 
organized for that purpose. The law requires it to furnish 
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all applicants upon equal terms. Its business, including 
its rates, are subject to legislative regulation. This would 
seem to be a public use. 

2. It is contended that the statute cannot be construed 
to authorize this use of the right obtained by ad quod 
damnum proceedings. The language of the first section of 
the act is a sufficient answer to this objection. “If any per- 
son, desiring to erect a dam across any water-course for 
the purpose of building a water grist, saw, carding, or full- 
ing mill, or of erecting any machinery to be propelled by 
water, * * * he may file a petition,” etc. Comp. St. 
1911, ch. 57, see. 1. The last legislature enacted a statute 
providing that cities and villages can acquire milldam sites 
for municipal purposes. Laws 1911, ch. 83. This is a legis- 
lative constriction that such use of the power is a public 
use, and clearly contemplates that. rights of flowage ac- 
quired by ad quod damnum proceedings may be used for 
such purposes. Unless this is true, the act in its most com- 
mon application would be unconstitutional. 

3. It is said that “an easement for a particular purpose 
ceases when the purpose no longer exists,” and Gross r. 
Jones, 85 Neb. 77, is cited as supporting this proposition. 
In that case the principal question determined was 
whether the dam and the power generated thereby had been 
abandoned. It is assumed in the opinion that to maintain 
the dam and mill-pond for the purpose of furnishing ice 
would not be such a use of the right acquired as to prevent 
the loss of the right by abandonment for nonuser. It may 
be conceded that, having obtained the right of flowage of 
these lands fer a specified public purpose, it cannot be 
devoted to an entirely different and private purpose, and 
an attempt to do so would be an abandonment of the right 
obtained. The question is: What must be regarded as a 
different purpose within the meaning of this rule? In 
Chicago & FL. R. Co, vo. Clapp, 66 N. &, 223 (201 Til. 418), 
the snpreme court of that state held: “Where a railroad 
company hes ceased to operate a branch to a coal mine 
after the mine was exhausted, had taken up the tracks 
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and nearly all the ties, removed all the crossing signs and 
all the cattle guards but two or three, taken out the switch 
ties and bridge timbers, allowed the right of way to grow 
up with weeds, and failed to keep the fences in repair, it 
was proper to submit to the jury whether there was an in- 
tention on its part to abandon the branch.” And the court 
in the opinion stated the law as follows: ‘When a corpora- 
tion, .in the exercise of the right of eminent domain, ac- 
quires for a public purpose a mere easement in land, its 
right and title to the property so acquired are dependent 
upon the use of the property for public purposes, and when 
such public use becomes impossible, or is abandoned, its 
right to hold the land ceases, and the property reverts to 
its original owner.” There must be necessarily some sub- 
stantial basis upon which to determine the character of 
the purpose for which the right is used. The right ob- 
tained in this case was to raise the dam to a given height 
for milling purposes. A change from the exclusive grind- 
ing of wheat into flour to the grinding of corn, barley, and 
other grains might be in some sense applying the power 
to a different purpose, but clearly not within the meaning 
of the limitation that we are considering. One who ob- 
jected to such a change of the purpose to which the power 
was applied should suggest some substantial basis for such 
a distinction. Hathaway v. Mitchell, 34 Mich. 164. See, 
also, note, 67 L. R. A. 390. We have seen that the legis- 
lature has in the most solemn form authorized the applica- 
tion of rights so acquired to municipal purposes. The 
change is from one public use to another, and not a change 
from a public to a private use. The present use of the 
power is not such a change from that authorized by the 
ad quod damnum proceedings as to amount to an aban- 
donment and justify the destruction of the property. The 
owners of property included in the ad quod damnum pro- 
ceedings should be allowed to recover from defendant all 
damages which their property has sustained by the new use 
of the water power, if any, over and above the damages 
caused by the use authorized by the ad quod damnum pro- 
ceedings. 
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4. It is urged that some of these plaintiffs were not par- 
ties to the ad quod dannum proceedings, and their lands 
which are injuriously affected by the flowage were not in- 
cluded in those proceedings, and that the trial court there- 
fore erred in not granting such plaintiffs any relief. The 
fourteenth section of the act authorizes any one whose lan 
is overflowed or injured by the maintenance of a milldam 
to begin proceedings under the act. Perhaps the court 
intended to indicate in Ayner v. Upstill, 29 Neb. 768, that 
he might maintain an action for damages. This would 
seem to be in harmony with the holdings in Chicago, B. & 
Q. R. Co. v. Inglehart, 57 Neb. 444, Blakeley v. Chicago, 
K. & N. R, Co., 25 Neb. 207, and Bronson v. Albion Tele- 
phone Co., 67 Neb. 111. He could not maintain an action 
to enjoin the use of the dam, and abate the same as a nui- 
sance, after so long acquiescence under the cireumstances 
in this case. If lands not included in the ad quod damnum 
proceedings are damaged by defendant’s dam and the use 
thereof, the owners of such land should be allowed to re- 
cover such damages, 

5. The plaintiffs contend that the evidence establishes 
that the defendant’s dam is more than 15 feet above low- 
water mark, and that the use of flash-boards raises the 
water to a greater height than is permitted by the rights 
obtained by the defendant’s grantors. They do not attempt 
any analysis of the evidence, but they allege that the de- 
fendant’s recital of the evidence upon these points is in- 

complete and unfair. A large number of witnesses were 
examined, and the bill of exceptions is quite bulky, pre- 
senting some conflict in the testimony. It does not seem 
advisable to enter upon a discussion of this evidence. It 
seems to support the conclusions reached by the trial 
court. The contention of the defendant that the plaintiffs 
and all parties interested have consented to the use of these 
flash-boards, and so are now estopped to complain, does not 
seem to be quite consistent with the position that the de- 
fendant has taken in urging that the use of these flash- 
boards has not raised the water above the prescribed limit. 
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The defendant does not seem to be in a position to insist 
upon any greater rights than those acquired through the 
ad quod damnum proceedings. The judgment in this case 
is without prejudice to a future action, if it should be found 
that the defendant is exceeding those rights. 

The writer would have affirmed the judgment of the trial 
court as rendered, but upon consultation we concluded 
that the trial court, having jurisdiction of the matter, 
should have retained the action for all purposes, and 
should have allowed the plaintiffs whose lands were not in- 
elnded in the ad quod damnaum proceedings to recover their 
damages, and the plaintiffs whose lands were included in 
the ad quod damnum proceedings to recover such damages, 
if any, to the lands as were caused by the new and addi- 
tional use of the dam and water power. 

The judgment of the district court dissolving the in- 
junction is affirmed; and the judgment is in other respects 
modified, and the cause remanded to the district court, with 
instructions to allow the parties to amend their pleadings, 
if so advised, and take further evidence, if necessary, and 
determine the plaintiffs’ damages as indicated in this 
opinion. 

i JUDGMENT ACCORDINGLY. 

RekEs#, C. J., not sitting. 


LErton, J. 


I concur in the opinion, subject to the principles of law 
announced in Znamanacek v. Jelinek, 69 Neb, 110, and 
Arterburn v. Beard, 86 Neb. 738. 


FLAMER, J., concurring. 


I agree in the conclusion reached by Judge SEDGWICK 
that the dam should not be destroyed, but I only partly 
agree to the things said in the main opinion, and I wish 
to give my understanding cf what I conceive to be the 
principle which should be applied. 

Flour may be mannfactured by an aggregation of capi- 
tal applied to the development of water power and ma- 

39 
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chinery. A private person may not manufacture flour for 
his own use because of lack of capital and lack of ma- 
chinery. The manufacture of flour by private persons or 
corporaticus for commercial purposes would seem to be a 
private use fora public purpose. When each person who 
comes to mill pays for his grinding by a toll taken froin 
the grist the mill is then a grist-mill. This was the old 
inethod. Tt has been in a very large degree, perhaps en- 
tirely, superseded by the method of barter and exchange ; 
that is, the man who comes to mill brings a lead of wheat 
and takes away a certain amount of flonr which he re 
ceives in exchange for the wheat. This world seem to be 
the method in vogue at the present time. We have out- 
grown the ways of our grandfathers, and, according to the 
standard which existed in eatlier times, the flouring mill 
of today is a commercial enterprise for a conmercial use 
in which the public is interested because the publie de- 
mands that the flour shall be manufactured and placed 
upon the market where it may be purchased for the general] 
use of the people, as nearly evervbcdy uses flour. 

The thing that justifies the taking of the land and sub- 
merging it by water is the creation of a water power to 
be used in the interest of the public in the conduct of an 
enterprise to mannfacture flour. The mill is for the bene- 
fit of the public, and it matters not if the old method of 
taking tolls out of the grists has been superseded by the 
new method of exchanging so many bushels of wheat for 
so many sacks ef flour. When the wheat is exchanged for 
the flour, that isa matter in which the public is interested, 
although the actual grinding of the flour is a private en- 
terprise conducted by the miller. It is a publie utility 
because it is a necessity to the public, and the creation and 
maintenance of the power which creates the flour in order 
that the public may purchase it is clearly a public utility. 
The actual manufacturing of the flour is a private enter- 
prise, although the flour when manufactured is for the 
public use. Is there any serions distinction between the 
manufacture of flour for the use of the public and th» 
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generation of electricity for the use of the public? Do we 
deceive ourselves with words when we call the manufacture 
of flour for the public a private enterprise because it is 
conducted by private capital? And is the generation of 
electricity by private capital for public nse forbidden be- 
cause the capital used in developing electricity is private 
capital? Is it the way the thing is manufactured that de- 
termines whether it is for the public use and whether the 
business is a public utility, or is it the necessity of the 
thing that is manufactured for the public? May it not 
be said that, because the public demand the use of the flour 
and also demand the use of electricity, the manufacture of 
the flour and the generation of the electricity are both 
public utilities. In Massachusetts all sorts of mills are 
treated as public utilities. The rule adopted in Massa- 
chusetts consults the welfare and benefit of the public. 
The mill-streams are there lined with cotton factories, 
woolen factories, and shoe factories, and, while these en- 
terprises are conducted by private capital, the right to 
dam up the streams and to utilize the power in these va- 
rious manufactories is for the betterment of the whole 
people. These occupations give employment to. thousands 
of people. They permit the investment of millions of dol- 
Jars. These enterprises are held to be public utilities be- 
cause of the great public interest in them and because of 
the great public benefit received by the people. 

Section 18 of the Bill of Rights of the constitution of 
1866: “The property of no person shall be taken for 
public use without just compensation therefor.” The fore- 
going declaration of rights was in force when the property 
in question was taken. The constitution itself does not 
specify a particular use, as the manufacture of flonr alone 
or corn-ineal or feed or lumber, but it is just the taking 
of the property for “public use.” The provision of the 
constitution of 1866 was followed by section 21 of the Bill 
of Rights in the constitution of 1875, and that section 
contemplates the taking or damaging of property for 
“publie use,” and it dses uct provide that after the prop- 
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erty is taken for public use it shall be used for any special 
purpose. Chapter 57, Comp. St. 1911, contains the orig- 
inal section as it ig now amended. This section contem- 
plates erecting “a dam across any water-course for the 
' purpose of building a water grist, saw, carding, or fulling 
mill, or of erecting any machinery to be propelled by 
water.” Section 1. The section appears to have been in- 
tended to cover the things known when the act was passed, 
and then, seemingly as an afterthought, there is added 
“erecting any machinery to be propelled by water.” T am 
unable to conceive of language broader than that employed 
in the section, and there is seemingly nothing in the con- 
stituticus of 1866 and 1875 to forbid the use of the lan- 
guage employed. It is apparent from this language that 
the makers of the constitution intended to compel the pay- 
ment to the private owner of the amount of his damages 
before the property could be taken for public use. As that 
has been dene once and the property has actually been 
taken for public use, is there any reason why there should 
be a second payment when the private owner has been 
paid once for the taking of his property? Is not that 
enough? To meet the new conditions of advancing civil- 
ization, should the courts say that the narrowest possible 
construction should be put upon the language used, and 
that the legislature intended that the power once acquired 
could only be used for the least number of purposes to 
which it night be applied? Is it not better that the courts 
should be liberal in the construction of statutes like this? 
Is it not better that there should be a degree of elasticity 
in limiting the legislative power in respect to the right of 
eminent domain? Section 15, ch. 57, Comp. St. 1911, con- 
templates the bringing of a petition to obtain leave to 
build a mill or milldam. By this language it would seem 
that the legislature intended that there might be either a 
mill or milldam, or both. Milldam would seem to be a 
general term by the construction of which power is ob- 
tained and not necessarily to run any particular kind of 
mill. Section 24 of the same act seems to contemplate a 
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“milldam belonging to any mill or machinery.” It author- 
izes the owner of the mill to enter upon lands contiguous 
for the purpose of repairing embankinents to prevent the 
water from breaking through in case of flood. Section 27 
of the same act makes those mills which grind for toll 
public mills. Section 33 of the same chapter provides for 
changing a public mill into a private mill. This may be 
done by posting a notice on the mill and in two other con- 
spicuous places within the county, and by reimbursing 
those people who have assisted in the erection of the public 
mill. It is not, however, contemplated that because the 
mill becomes a private mill the milldam shall be abandoned 
or destroyed. : 

It will be seen by this that the legislature did not con- 
template the exclusive application of the power to a mill 
erinding for toll. Putting it the other way, the legislature 
contemplated the ad quod damnum proceedings and the 
paynient of damages and the use of the power obtained 
for the running of a private mill. It is undoubtedly a 
public utility to build a dam and a mill for the manufac- 
ture of fiour. To build such a mill and to manufacture 
flour is a private enterprise conducted with a public pur- 
pose. It may bea private enterprise to generate electricity 
for the use of the public with which the public may light 
its streets and buildings. Is the use of the power to manu- 
facture flour more a private enterprise than the use of 
the power to generate electricity? By virtue of the ad 
quod damnum proceedings, the plaintiffs in this case sold 
to the original proprietors the right to flow their lands. 
Their lands were originally overflowed for the purpose of 
furnishing power to run the mill. The thing that the 
plaintiffs parted with was the right of the petitioner in 
the ad quod damnum proceedings to overflow their lands 
along the creek in consideration of the money which he 
paid to them for that privilege. They have been paid once. 
Can it be of any serious moment to them whether their 
lands are overflowed for the purpose of furnishing power 
to a mill that grinds flour which the public purchase and 


566 NEBRASKA REPORTS. [ VoL. 92 


Lucas v. Ashland Light, Mill & Power Oo. 


use, or a mill or machinery that provides something else 
which the public need and ourchase and use? The people 
who own these lands agreed that their lands might be 
submerged, and they were submerged. They are only 
submerged yet. 

Tt is contended, with ingenuity and force, that only the 
things can be done which were in contemplation of the 
original jury that sat in the ad quod damnum proceedings. 
The theory is that there can be no growth or change. The 
theory is that it must be a “grist-mill,” and that it cannot 
be anything else. It would hardly seem that this conten- 
tion is fair in view of the provisions of the constitution 
and in view of the provisions of the statute. The words 
used, “erecting any machinery to be propelled by water,” 
certainly suggest that it was in contemplation of the 
legislature that something else might be done in addition 
to running a flour-nill. If this be not so, then is there any 
purpose in using the words “erecting any machinery to be 
propelled by water”? If the right was granted for the 
purpose of using power, what difference can it make to the 
erantors whether the power is applied to one purpose or 
another? They have consented that the water may be 
backed up the stream, and that their lands may be sub- 
merged so that the power inay be created. What differ- 
ence can it ake to them whether the power is applied to 
one legitimate purpose or another? They have recognized 
the principle that the power may be created and applied. 
When the power is created and has been applied, why 
sheuld they seek to destroy it? 

In view of the able opinion delivered by Judge SEpc- 
wick, I hesitate to write anything in addition, and T only 
do so because of the fact that the main opinion does not 
seem to me to fully give the reasons which I believe should 
be given to justify the conclusion reached. 


Ross, J., dissenting. 


As J see the merits of this case, the affirmance of that 
part of the lower court’s decree denying an injunction to 


VOL. 92] SEPTEMBER TERM, 1912. 567 


Lucas v. Ashland Light, Mili & Power Co. 


prevent defendant from overflowing the lands of plaintiffs 
deprives them of constitutional rights and leaves portions 
of their real estate in control of a trespasser. Entertain- 
ing this view, I am compelled to dissent. In giving the 
reasons by which I am guided, [ prefer to state in my own - 
way what IJ find in the record and the questions presented 
for determination. 

The relief songht by plaintiffs is a perpetual injunction 
to prevent the maintaining of a dam across Wahoo creek 
near Ashland. They are upper riparian proprietors whose 
lands are damaged by overflowing water. Defendant is 
a eornoration. It maintains the dam and uses the water- 
power of the stream to generate electricity for lighting 
purposes in the city of Ashland, Nebraska, and in Pacific 
Junction, lowa. The trial court dismissed the case after 
a trial on the merits, and plaintiffs appealed to this court 
for the equitable relief dented below. 

One of the grounds urged by plaintiffs for an injunction 
may be stated in this form: Defendant never had any 
right to maintain the dam except for the purpose of op- 
erating a grist-mill; that right has been lost by abandon- 
ment or nonuser, and defendant is unlawfully overflowing 
the lands of plaintiffs for the purpose of running an elec- 
trie light plant. On the other hand, defendant, through 
an easement of flowage acquired by condemnation, asserts 
the right to use the water-power to propel the machinery 
installed in its power-house. In determining the merits. 
of these contentions, the privilege under which defendant 
assumes to act must be traced to its source. By a judg- 
ment rendered May 26, 1874, in ad quod damnum proceed- 
ings in the district court for Saunders county, Oscar M. 
Carter was authorized to construct and maintain a dam 
on the present site, and he promptly exercised the right. 
thus granted. It is stipulated by the parties that defend- 
ant, through mesne conveyances, succeeded to the rights 
of Carter. On the face of his petition in the condemnation 
proceeding, the enterprise originally undertaken, in addi- 
tion to the construction and maintenance of the dam, was 
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the operation of a “grist-mill.” In performing their du- 
ties the jury, selected under the writ of ad quod damnum, 
among other things, found: “Said ‘flouring-mill’ erected 
by the plaintiff will be of public utility.” And it was ad-. 
judged by the court: “That the plaintiff be and is hereby 
authorized to build and continue his said mill and mill- 
dam as prayed in his said petition.” On the right thus 
acquired defendant attempted to justify the overflowing 
of plaintiffs’ lands to generate electricity for lighting 
purposes alone. Is that position tenable? A finding by 
a jury that the mill will be of public utility is by statute 
made an essential part of the proceeding to condemn lands 
under the act of 1873. The finding of the jury was limited 
to the public utility of a flouring-mill, and the decree of 
the court in the ad quod damnum proceeding went no 
further. Is defendant now lawfully exercising the orig- 
inal easement of flowage? Since 1896 no flour has been 
manufactured, and one of defendant’s officers admitted on 
the witness stand that the establishment could not during 
that period be considered a “flouring-mill.” The original 
building was old and dilapidated in 1904. During the 
fall of that year and the ensuing year it was torn down 
and the flouring machinery removed. The old structure 
was replaced by a power-house in which electrical ma- 
chinery for a lighting plant was installed. The flouring 
machinery was nearly all sold and there was no attempt 
to replace it. A corn-burr, however, was retained, and 
there is convincing proof that defendant intended to use 
it for the purpose of: preserving the original easement of 
flowage, instead of operating a grist-mill in good faith. 
The remaining operations of the grist-mill, so far as dis- 
clesed, consisted of grinding a sack of grain for one cus 
tomer, five or ten bushels for another, and a car-load for 
the owner of the mill. The plant was destroyed by fire 
May &, 1907, and since that date no grain of any kind 
has been ground, nor has defendant installed any ma- 
chinery for that purpose. The electric power-house, how- 
ever, was promptly restored and equipped for the utiliza- 
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tion of both steam and water-power. The truth of the 
record is that electric lighting is the soul of defendant’s 
enterprise. To that business it has devoted its capital 
and energy. Neglect, nonuser and abandonment of the 
milling enterprise, for which alone the right of flowage 
was established, are shown with equal certainty. It 
abandoned its grist- mill and lost the incidents easement 
of flowage. 

It is settled law in this state that the condemnation 
did not vest in Carter or in his grantee the right of flow- 
age in perpetuity. What he procured was the mere priv: 
ilege of exercising his easement during its existence. Gross 
v, Jones, 85 Neb. 77, The original easement of flowage for 
grist-mill purposes, therefore, cannot be successfully in- 
terposed as a defense to the action of plaintiffs to enjoin 
defendant from overflowing their lands for the sole pur- 
pose of utilizing the water-power for an electric light 
plant. After abandonment of the particular use for 
which a mere easement in land is established, it cannot be 
lawfuly devoted to a different purpcse without payinent 
of additional compensation or recondemnation. Heard tv. 
City of Brooklyn, 60 N. Y. 242; Campbell v. City of 
Kansas, 102 Mo. 326; Pittsburgh & L. E. R. Co. v. Bruce, 
102 Pa. St. 23. Having lost the original easement by 
abandonment and nonuser, having made no effort to con- 
demn the lands of plaintiffs for the new and different pur- 
pose of obtaining water-power to generate electricity, and 
having failed to pay for, or otherwise acquire, an addi- 
tional right of servitude, defendant is a trespasser, and 
should he enjoined as such. 

The deduction T make from the facts and the law can- 
not be avoided by merely pointing to the milldam act of 
1878 and asserting that its title is broad enough to in- 
clude legislation relating to the procuring of easements of 
flowage for the purpose of generating electricity by water- 
power, that the purpose named is a public one, and that 
the act anthorizes such easements. If the title is as broad 
as the description of the majority, and if the act contains 
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provisions for the condemnation of land for an easement 
of flowage for the purpose of generating electricity by 
water-power, defendant is still a trespasser for the fol- 
lowing reasons: It abandoned the mill and lost its in- 
cidental right of flowage. It did not in a new ad quod 
damnum proceeding under the act of 1873, or in any other 
manner, acquire the right to use plaintiffs’ lands for elec- 
tric lighting purposes. It did not pay for such different 
and additional use. No jury ever found, as required by 
the milldam act, that the new enterprise is a public utility. 
. No court ever so held in an ad quod damnum proceeding. 
The original judgment rendered in 1874 did not extend to 
the new enterprise. Daniages therefor were never esti- 
mated or paid. The lighting of cities by electricity was 
unknown in 1878, when the milldam act was passed. An 
easement of flowage to supply an electrical plant with 
power was not at that time in the mind of the legislature, 
or of the jury, or of the court, or of the parties. In the 
ad quod damnum proceeding, therefore, Carter acquired 
no electric lighting easement. The method of appropriat- 
ing private property for a public purpose is defined by 
statute. There is no pretense that defendant pursued the 
statutory method after it lost its original easement. If 
defendant had a right under the act of 1873 to aequire a 
new easement applicable to the new use, without the con- 
sent of plaintiffs, that right has never heen exercised. 
Since defendant never acquired an electric-lighting ease- 
ment under the milldam act, I decline to express an opin- 
ion on the breadth of its title or on the scope of its pro- 
visions. 

J do not find in the record any substantial proof of the 
acquiescence suggested by the majority as a reason for 
denying equitable relief. The power-house and other im- 
provements were constructed on land to which defendant 
owned the fee. The power-plant is equipped to utilize both 
water-power and steam-power. By the latter the lighting 
enterprise can be carried on without the right of flowage. 
Improvements for utilizing steam-power did not concern 
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plaintiffs. As long as the grist-mil] was operated in good 
faith, plaintiffs were not injured by the maintenance of the 
dam at the lawful height. Defendant at all times claimed 
the right to maintain the dam under the original easement. 
It now asserts that right in this court. It kept a corn-burr 
for the ostensible purpose of exercising its grist-mill ease- 
ment, while its real business was electric lighting. Under 
the circumstances of this case, plaintiffs should tiot be de- 
prived of their property because they did not discover, at 
an earlier date, contrary to the.continucus assertions of 
defendant, that the grist-mill had been abandoned. If I 
apprehend tbe import of the majority opinion, cases are 
cited to sustain the proposition that a chancellor should 
not inconvenience the public or interfere with a public 
utility by granting an injunction which would interrupt 
public service. It may be conceded that a landowner who 
knowingly permits a railroad company to build and oper- 
ate a highway on his land, or a telephone or telegraph com- 
pany to proceed under like circumstances, is sometimes 
limited to the remedy for damages. That rule, however, 
has no application here. Defendant’s power-house is 
equipped to utilize as much steam-power as water-power. 
The granting of an injunction would not interfere with the 
public service, but would permit plaintiffs to control their 
own property until such a time as defendant acquires by 
lawful means the easement it now exercises in violation of 


law. 
Fawcert, J., concurs in the dissenting opinion. 


Ip\ BRADFORD, ADMINISTRATRIX, APPELLANT, V. BEE BUILD- 
ING COMPANY, APPELLEE. 


Finep NovEMBER 27, 1912. No. 16,822. 


Master and Servant: AssuMPTION or RisK. Jt is the duty of the em- 
ployer to furnish a reasonably safe place for his employee to 
work, but if a machine which is a necessary part of the equip- 
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ment is unsafe, because not sufficiently protected to prcvent con- 
tact with it, and the employee has full knowledge of its condi- 
tion and takes charge thereof with the other machinery, without 
objection, and is injured by coming in contact with the exposed 
machine, he will be held to have assumed the risk of such in- 
jury. 


APPEAL from the district court for Douglas county: 
GuorGe.A. Day, JupGe. Affirmed. 


W. W. Slabaugh, for appellant. 
Greene, Breckenridge, Gurley & Woodrough, contra. 


SEDGWICK, J. 


In the basement of the Bee building in Omaha there is 
complicated machinery, including dynamos. conmutators 
and generators for furnishing power to printing presses 
and other machinery in the building, and for furnishing 
light to the various other occupants of the building. Yor 
ventilating the hasement there was placed therein a fan, 
described by the parties as a large section fan with arms 
like a boat propeller, which ran about one-half inch from 
the two cross-bars, one perpendicular and the other hori- 
zontal, into which, at their junction, the pivot of the fan 
revolved. There was no screen or guard or protection 
over the fan, except these two bars crossing before it at 
right angles to each other. Bradford was an emplovee of 
the defendant company in the capacity of an electrical en- 
gineer. While in that employment he passed in front of 
this fan, and alleged that his hand was brought into the 
fan and injured. He brought this action in the district 
court for Douglas county to recover the damages sustained 
Upon the close of the plaintifi’s evidence, the defendant 
moved the court for an instruction to find in its favor. 
The court instructed the jury to find a verdict in favor of 
the defendant, and the plaintiff has appealed. 

The fan revolved rapidly, and had great power, to re- 
wove the air from the basement and force it out of the 
building. The first contention is that the defendant was 
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negligent in not further protecting the fan; that the fan 
was a dangerous instrument, and should have been cov- 
ered with a screen or otherwise so protected as to prevent 
the employees of the defendant from coming into contact 
with it. It is, of course, the duty of an employer to fur- 
nish his employees with a safe place in which to work, and 
there appears to be sufficient evidence in this record from 
which the jury might have found that the defendant had 
failed in this respect. The duty of the employer to furnish 
“a safe place for his employees to work is an important one. 
He has the control of such matters, and is in a position 
to know whether his building and machinery are properly 
constructed and guarded. If we conclude that this fan 
should have been covered, and that the defendant was neg- 
ligent in that regard, we still have the questions of assump- 
tion of risk and contributory negligence to determine. 
These questions have been before the courts everywhere 
very often, and this court has frequently considered them. 
Some propositions governing their applications in actions 
for personal injuries have been so firmly settled in the 
earlier decisions that the courts are not now at liberty to 
overturn them. If the law, as it has long been established 
in this state, is unjust to the employee, it devolves upon 
the people through the legislature to correct it. Under 
the law, as it now is, even if a machine or instrument is 
‘imperfect and dangerous, an employee who without objec. 
tion, uses it with full knowledge of its condition assumes 
the risk of injury in its use. And, when the employer is 
guilty of negligence causing injury to the employee, he is 
not liable in damages if the employee is also guilty of neg- 
ligence directly contributing to the injury. 

Applying the so long-established principles of law the 
plaintiff's case must fail. Mr. Bradford was an electrical 
engineer of 20 or more years’ experience. It was because 
of this experience that he was entrusted with the manage- 
ment of this complicated machinery. Mr, Parker was his 
superior; but, when Mr. Parker was away, Mr. Bradford 
was in full charge and control of the room and machinery. 
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This was generally the case in the evening and fore part of 
the night, and Mr. Bradford was alone in charge when ~ 
the accident happened. At such times this fan ran for his 
benefit, if it ran at all. -He was not accustomed to keep 
it running when he was alone in the evening. Generally, 
Mr. Parker turned it off when he left the building in the 
afternoon. When he failed to do so, Mr. Bradfortl turned 
it off himself. He says that on this occasion he did not 
know it was running; but it was his duty to know and 
to determine for himself whether it should continue to run. 
He discovered that something was wrong in the electric 
machinery, and had heen directed to attend to such mat- 
ters at once, and instructed that great danger to the ma- 
chinery and building might result almost instantly if the 
‘generators or other electrical machinery became out of 
order, There was a narrow passageway in front of this fan, 
which he says was some eight feet shorter way to the ma- 
chinery, where he had observed trouble, than the passage- 
way usually used. In his haste to remedy the fault in the 
machinery, he took the shorter way, which was’ dangerous, 
and while passing the fan his hand was drawn into it by 
the air. If he was not himself negligent in carrying his 
hand so close to the fan, the danger was certainly easily 
avoidable. He knew all of the existing conditions. The 
apprehended danger to the electrical machinery was not so 
imminent as to justify risking human life or limb to remedy 
it, and yet he rushed by the fan and placed his hand where 
it was injured thereby. The fan was a part of the perma- 
nent equipment of the building. He undertook to manage 
it with the rest of the apparatus, and made no objection on 
account of any supposed dangerous condition. Either he 
allowed himself unnecessarily to become so unreasonably 
excited as to fail to use his senses, or else he deliberately 
assumed the risk of accident. In either case, under the 
long-established law of this state, he cannot hold his em- 
ployer liable for the consequences. 

This action now appears in the name of the administra- 
trix of his estate. It is said that since the trial below Mr. 
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Bradford has died. The defendant questions this state- 
ment, and raises questions as to the regularity of the ap- 
peal to this court. We have preferred to dispose of the case 
upon its merits. The evidence was not sufficient to sup- 
port a verdict for plaintiff, and the court was right in di- 
recting a verdict for defendant. 

AFFIRMED. 


VALPARAISO STATE BANK, APPELLANT, V. CHRISTIAN J. 
SCHWARTZ ET AL., APPELLDES, 


FiLtEp NOVEMBER 27,1912. No. 16,848. 


1. Creditors’ Suit: PrersonaL Contracts. The contract of husband and 
wife to support his father in their family and furnish him with 
$50 a year during his life is a personal contract, and the rights 
of the father under the ccntract cannot be subjected by a court 
of equity to the payment of a judgment against him. 


HoMESTEAD. In such case, if the consideration for the con- 
tract on the part of the father was the conveyance of his home- 
stead of the value of $3,000, which is exchanged for a home for 
the husband and wife upon which the father retains a lien to 
secure the performance of the contract, the father’s interest in 
the property so conveyed to the husband and wife will not be 
subjected to the payment of a judgment upon an indebtedness 
incurred after the transfer of the property to the husband and 
wife. 

3. Homestead: TENANCY IN Common. The homestead of a family may 
be taken in property of either the husband or wife, and if 
their home is owned by them equally ag tenants in common, and 
is of the value of the homestead exemption, neither can claim 
other real estate exempt. 


4, Fraudulent Conveyances: Homesteap. If the husband and wife own 
two town lots equally as tenants in common, and reside on one of 
them as their home, which is of the full value of the homestead 
exemption, the undivided one-half interest of the husband in the 
other lot will not be exempt from a judgment against him. The 
transfer by him of such interest to his wife without consideration, 
to hinder or delay his creditors, will be set aside as fraudulent. 


AprEAL from the district court for Saunders county: 
BENJAMIN F. Goov, Juven. Reversed. 
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EB. J. Clements, for appellant. 
G. W. Simpson and G. H. Simpson, contra. 


SEDGWICK, J. 


In August, 1909, the plaintiff recovered a judgment 
against the defendants, Jacob Schwartz and Christian J. 
Schwartz, in the county court of Saunders county, and. 
caused a transcript of the judgment to be duly filed in the 
office of the clerk of the district court for said county. 
Execution was issned thereon and returned wholly un- 
satisfied, and this action was brought in the district court 
for Saunders county in the nature of a creditor’s bill to 
subject the interests of the defendants in certain property 
to the payment of the judgment. The district court found 
in favor of the defendants and dismissed the case, and the 
plaintiff has appealed. 

In January, 1907, the defendant Jacob Schwartz, who 
was a widower, owned 80 acres of Jand in Seward county, 
which was his homestead, and which he had occupied as 
such for many years. He then conveyed this land to one 
Scott, who was the owner of lots 14 and 15 in block 3, in 
the village of Valparaiso, in Saunders county, and Scott 
conveyed the two lots to the defendants Christian J. 
Schwartz and Betty Schwartz, his wife, who took the lots 
as tenants in common. Christian J. Schwartz is the son 
of the defendant Jacob Schwartz. The consideration paid 
for these lots conveyed to Christian and Betty Schwartz 
was $4,500. Christian and Retty Schwartz both testified 
that the homestead of Jacob Schwartz was exchanged for 
the lots and the lots given to them for supporting Jacob 
Schwartz during life. There was a mortgage of $1,920 on 
the farm, and its actual value above the mortgage was 
$3,000. Christian and Betty Schwartz paid the remaining 
$1,500 for the lots. At the same time, and as a part of the 
same transaction, Christian Schwartz and Betty Schwartz 
entered into a contract with Jacob Schwartz in which they 
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agreed to “board, clothe, and furnish him with one room,” 
and to pay him $50 in cash each year during his natural 
life. This written contract gave Jacob Schwartz a lien 
upon the two lots as security for the performance thereof 
on the part of Christian and Betty Schwartz. The parties 
then made their home in the building upon one of these 
lots, in which there was also a restaurant kept by Christian 
and Betty Schwartz. The value of this lot and building 
is variously estimated by the witnesses from $1,500 to 
$2,500. From a consideration of this evidence we think 
' the value should be found to be $2,000. The building on 
the other lot was rented for a barber shop and other pur- 
poses. After incurring the indebtedness upon which the 
said judgment was rendered, Christian Schwartz conveyed 
to his wife, Betty Schwartz, his undivided one-half inter- 
est in the said lots, This conveyance is conceded to have 
been without consideration. 

Plaintiff contends that the interest of Jacob Schwartz in 
the lots in question under the said contract should be sub- 
jected to the payment of the judgment against him, and 
that the one-half interest in the lot not occupied as a home, 
which was conveyed by Christian Schwartz to his wife, 
should also be subjected to the payment of the judgment 
against him. It is insisted that, as the parties have always 
resided together in the building upon the one lot, and as 
Christian Schwartz is the head of the family, the defendant 
Jacob Schwartz has no homestead interest in the property 
in which he resides, and that his interest therein is there- 
fore not exempt. 

1. The arrangement between Jacob Schwartz and his 
son and daughter-in-law is peculiarly a personal arrange- 
ment. Jacob Schwartz himself could not transfer his 
rights under this contract to a stranger and clothe that 
stranger with the power to demand these services and a 
fulfilment of this contract on the part of Christian 
Schwartz and his wife. Under such circumstances, a 
court of equity will not attempt to appropriate the inter- 
ests of Jacob Schwartz under this contract for the benefit 

40 
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of his creditors. Ordinarily an order to that effect could 
not be enforced. There are considerations arising out of 
the relationship of the parties and their mutunl under- 
takings for the benefit of each other that are wholly per- 
sonal and are incompatible with the substitution of «a 
stranger in the place of either party. See /lilton +. 
Crooker, 30 Neb. T07; Zetterlund v. Teras Land & Cattle 
Co., 55 Neb. 355, and cases there cited. It is suggested 
that these reasons do not apply to the money consideration 
of $50 a year, but the contract is entire, and the considera- 
tion going to Jacob Schwartz under it cannot be separated. 

The inducement to take one’s father into a family and 
' make him a member thereof, conferring and receiving re- 
ciprocal advantage from the relation, may be and perhaps 
generally is much more than $50 a year. It cannot be 
supposed that the same contract would have been made 
with a stranger, or that the $50 a year for expenses any 
more than measures the difference between taking one’s 
own father into the family and performing the saine serv- 
ices for a stranger. We do not think that this contract 
shows such a financial advantage to Jacob Schwartz as a 
court of equity can appropriate to the payment of a judg- 
ment against him, 

2. We think the second claim of the plaintiff has more 
merit. When Christian Schwartz and Betty Schwartz 
took the title of this property and began occupying it as 
their home, they acquired a homestead interest in it. A 
homestead may be taken in the property of either husband 
or wife, and, as the title to this property was taken by the 
husband and wife in common, the homestead exemption 
would apply to their joint ownership, the lot which they 
occupied as a home being of the value of the homestead 
exemption. The interest of the defendant Christian 
Schwartz in the other lot would, as against his creditors, 
be no part of the homestead and would be liable for his 
debts. When Christian Schwartz transferred this interest 
in the remaining lot to his wife without consideration, the 
indebtedness upon which this judgment was rendered 
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existed, and the transfer was in fraud of his creditors. 
Christian Schwartz furnished $1,500 of the purchase price 
of the lots, He and his wife therefore obtained not more 
than a two-thirds part of the property from Jacob 
Schwartz, and if they fail to perform their contract should 
return the same to him. The district court should have 
subjected an undivided one-half interest in the lot not 
exempt to the payment of this judgment. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 

REVERSED, 


HENRY A. TRILLER, APPPELLANT, V. JAMES SADLE, APPELLER, 


Fitep NOVEMBER 27, 1912. No. 16,697. 


1. Principal and Agent: OsSTENSIRLE AUTHORITY. Ostensible authority 
to act as agent for the principal may be inferred if the party to 
be charged as principal affirmatively, or by lack of ordinary care, 
causes or allows third persons to trust and act upon such appar- 
ent agency. Thomson v. Shelton. 49 Neb. 644. 


GENERAL AGENTS. Where the name of the principal was 
signed to a lease by a firm of persons who signed the principal’s 
name, by themselves, as agents, and subsequently attempted to 
collect the money due on the lease by superintending the giving of 
the bill of sale executed by the origina! lessee to the plaintiff, 
their principal, and obtained possession of the hay growing on 
the land leased by means of an action of replevin maintained 
in the name of their principal, they will be held to have been 
the general agents of the plaintiff, and the plaintiff will be bound 
by what they did. 


3. Replevin: Evipence. The evidence examined, and held to support 
the judgment of the district court. 


APPEAL from the district court for Lincoln county: 
HANSON M. GRIMES, JUDGE. Affirmed. 


William FE, Shuman, for appellant. 
Hoagland & Hoagland, contra, 
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FIAMER, J. 


The plaintiff Triller seems to have been the owner of 
certain land in Lincoln county. He executed a lease of 
this land, or a part of it, to one C. W. Hutchinson. The 
plaintiff did not reside in the state, but seems to have been 
represented by Bratt & Goodman, a firm at North Platte, 
and the lease was signed “H. A. Triller, per Bratt & Good- 
man, Agts.” Triller is the appellant and the plaintiff in 
the court below. The mortgage lease seems to have pro- 
vided that the rental of the land, $115, was to be paid on 
or before December 1, 1908, with interest from date, and 
the lessee of the land agreed in the lease that there should 
be a lien upon the hay grown upon the land during that 
year. On the 4th of May, 1908, the date of the lease, it is 
not probable that the grass had grown much, but it was 
probably alive and growing a little, so that it was in exist- 
ence. The lease was filed for record May 19, 1908. On 
October 14, 1908, no part of the lease money seems to have 
been paid, and James Sadle, the defendant and appellee, 
seems to have been hauling the hay away. To prevent 
Sadle from getting the hay, an action of replevin was 
brought by the plaintiff, Triller, against him in the county 
court. The plaintiff had the verdict and judgment, and 
the defendant appealed to the district court. The case was 
tried in the district court, where the defendant obtained a 
verdict and judgment. Before the commencement of the 
replevin suit, but about the time the same was commenced, 
and on October 14, 1908, Bratt & Goodman received from 
Hutchinson a bill of sale of all the hay upon the land, and 
which was executed to their principal, Triller. This seems 
to have been done the day the replevin case was com- 
menced, and after this hay was cut. It is claimed on the 
part of the plaintiff that Bratt & Goodman were without 
authority to collect the money, and it is contended that 
they did not bind the plaintiff by what they did, except as 
to the making of the lease. Whatever the fact may be, 
they seemingly exercised the right to do whatever they 
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claimed wae necessary to enable them to secure and collect 
the money for their principal, the plaintiff in the case. At 
any rate, they were taking care of the plaintiff’s business 
seemingly as best they could. 

The affidavit for replevin alleged, among other things, 
“that he (the plaintiff) is the owner of the following de- 
scribed property, to wit: All the hay located upen * * * 
part of said hay being in stack, part baled and rart loose, 
upon the above described land; * * * that said plain- 
tiff is entitled to the immediate possession of said prop- 
erty.” The petition alleged, among other things: “That 
the plaintiff had * * * a special interest in said hay, 
in that one C. W. Hutchinson, on May 4, 1908, executed 
and delivered to this plaintiff a chattel mortgage lease by 
the terms of which the said Hutchinson, who was at that 
time the owner of all of said hay, mortgaged the same to 
this plaintiff to secure the payment of the sum of $115, and 
interest at 8 per cent. per annum, from May 4, 1908.” It 
was also alleged that the same was a valid indebtedness 
from said Hutchinson to the plaintiff, and a copy of the 
chattel mortgage lease was attached to the petition as 
exhibit “A.” In the third paragraph of the petition it 
was alleged: “That thereafter, on October 14, 1908, and 
prior to the commencement of this action, the said C. W. 
Hutchinson delivered to the plaintiff herein the possession 
of all of said hay, and also gave this plaintiff the right of 
possession thereof, and executed and delivered to this 
plaintiff a bill of sale of said hay conveying to the plaintiff 
all the interest and ownership of said hay not conveyed by 
the mortgage above described, a copy of which bill of sale 
is hereto attached and marked exhibit ‘B.’”. In the fourth 
paragraph it was alleged that the plaintiff was, at the com- 
mencement of this action, and now is, entitled to the im- 
mediate possession of all of said hay. And in. the fifth 
paragraph it was alleged that the said hay was at the com. 
mencement of this action wrongfully detained by the de- 
fendant. It will be seen that the plaintiff claimed both 
by reason of the chattel mortgage lease and also by reason 
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of the bill of sale. While the mortgage was not vet due 
when the case was commenced, it is claimed that the in- 
strument entitled the plaintiff to possession, and that 
therefore he was entitled to maintain his action of replevin 
against the mortgagee and against any stranger, even 
though the mortgage was not yet due. 

The bill of sale was dated October 14, 1908, in the con- 
sideration of the sum of $1 and other considerations paid 
by Henry A. Triller. It undertook to grant, sell, transfer 
and deliver to the said Triller, his executors, adminis- 
trators and assigns, all the hay now located upon the par- 
ticular land (describing it) in Lincoln county, Nebraska, 
“part of said hay being in stack, part baled, and part 
bunched on the ground.” It also described the hay as “all 
of the hay grown upon said premises during the year 1908. 
wherever situated, whether located on wagons or racks.” 
It also proposed to sell and assign all Hutchinson’s interest 
in and to the proceeds of certain hay grown on the above 
described land and delivered to Harrington & Tobin, and 
authorized Triller, or his agents, to collect. such proceeds. 
Tt also contained this clause: “It is my intention by this 
instrument to fully convey all my interests in the hay 
which I mortgaged to the said Triller on May 4, 1908, by 
a written chattel mortgage lease.” 

Upon the trial the defendant sought to prove that he 
was the owner of 20 tons of loose hay and 21 tons of 
stacked hay, and that the plaintiff took this hay in the writ 
of replevin. Of course, the main question to be deter 
mined is, who was entitled to the possession of the hay. 

Upon the trial Mr. Goodman, of the firm of Bratt & 

toodman, testified: “We were agents for the owner of 
the land, Henry A. Triller, for leasing it.” An effort was 
made to show that the agency of Bratt & Goodman for 
Triller was a restricted or special agency, and that they 
were not the general agents of the plaintiff. The defense 
was that after the chattel mortgage lease had been filed the 
lessee, ILutchinson, entered into a contract with one Shaw 
to cut, stack and bale the hay for one-half of it, and that 
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Shaw, learning about the mortgage to the plaintiff, Triller, 
went to North Platte to see Mr. Bratt, of the firm of Bratt 
& Goodinan, agents of Triller, and that he had a talk with 
Mr. Bratt in which it is claimed that Mr. Bratt told him 
(Shaw) that he might go ahead and put up the hay in con- 
troversy, but that he should leave one-half of it upon the 
ground. While an examination of the bill of exceptions 
shows that Shaw did not testify, others undertook to 
relate what was said in the conversation between Bratt, 
of the firm of Bratt & Goodman, and Shaw. It is also 
claimed that the defendant, Sadle, had certain conversa- 
tions with Mr. Bratt along the same line, and in which 
Mr. Bratt said that Shaw was to have half of the hay for 
cutting it. Sadie himself testified to a deal with Shaw 
with reference to cutting and stacking the hay, and that 
he afterwards saw Hutchinson, and that he and Hutch- 
inson divided the hay. Sadle also testified that he talked 
with Goodman in North Platte, and that Goodman asked 
him if he was hauling the hay from Shaw’s and, when he 
told Goodman that he was, then Goodman told him he did 
not want him to haul any more hay “until they (meaning 
Bratt & Goodman, for their client, Triller) had got their 
money.” Sadle then testified: “I told him that we had 
divided the hay, and I was going to haul my half of it 
right along. He said, ‘You can’t do it,’ and I said I was 
going to do it, anyhow.” Sadle also testified to a conver- 
sation with Mr. John Bratt, of the firm of Bratt & Good- 
man. They talked about putting up the hay, and Bratt 
told him that the hay was mortgaged, and then he (Sadle) 
wanted to quit. He told Bratt that he was not going to 
do anything more, and then Bratt told him to go ahead, 
providing Hutchinson would give up his half of the other 
hay, the Triller hay, and then Hutchinson said that he 
was willing to give up the hay, and that Bratt at that 
time made no claim to both halves of the Triller hay. 
Sadle testified that at that time Bratt or Triller were not 
claiming any interest in the Triller hay, other than half, 
which Hutchinson was to have. Sadle testified that Bratt 
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was just claiming half of the hay on the ground, “the 
Triller half.” Mr, Bratt testified as a witness, and denied 
the statements attributed to him by these witnesses. The 
defendant claimed that he secured the right to take one- 
half of the hay without regard to the mortgage upon the 
same, and that he was authorized to do so by what Bratt 
said to him. The plaintiff attempts to make the point 
that there was no evidence to the effect that Triller, the 
plaintiff, authorized Bratt to make these statements, and 
had no knowledge that Bratt made such statements, or 
that Bratt in any way ratified what was done. While Mr. 
Goodman, the other member of the firm of Bratt & Good- 
man, testified that Bratt & Goodman were the agents of 
the owner of the land simply for the purpose of “leasing” 
it, yet they seem to have sold the hay after possession was 
obtained under the writ of replevin. Over the plaintiff's 
objections, the defendant was permitted to introduce evi- 
dence to the effect that, after the chattel mortgage had 
been filed, Hutchinson had agreed with Shaw to divide 
the mortgaged hay if he (Shaw) would cut, stack and 
bale it; that Shaw delivered his interest in the contract 
to the defendant, Sadle, and that the hay was divided. 
There was testimony tending to show that the hay had 
been divided at the time the replevin suit was commenced, 
and that Sadle’s share of hay under the division was taken 
away from him by the replevin proceedings, 

There is a most strenuous contention that the plaintiff, 
Triller, never authorized Bratt to make any statement 
whatever to either Shaw or Sadle to the effect that any 
one might go ahead and cut, stack, and bale the hay, and 
that Bratt was getting outside of his authority if he said 
anything of that kind. It is claimed, on behalf of the 
plaintiff, that after Bratt & Goodman leased the land to 
Hutchinson their powers ended, and that, that being the 
fact, any talk that Bratt had with Shaw or Sadle about 
eutting the hay and dividing it was improperly received. It 
is also claimed that the instructions of the court improp- 
erly submitted to the jury the question of whether or not 
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Bratt & Goodman, on behalf of the plaintiff, Triller, had 
agreed with Shaw that he (Shaw) might have half of the 
hay in consideration of cutting and harvesting it. 
Whether Bratt & Goodman were “special” agents or 
“general” agents, they were all the agents there were, and 
they seem to have authorized everything to be done that 
was done, and they hardly have the right to say that they 
had less authority than they exercised for the benefit of 
their principal. If the hay had not been cut, the plaintiff 
would have had no hay and no pay for the use of the land. 
While Bratt & Goodman made a contract for their princi- 
pal to take a mortgage upon the hay for the purpose of se- 
curing the payment of the amount promised to be paid for 
the use of the land, it is apparent that they would have re- 
ceived nothing if somebody had not cut the hay, because 
there would have been nothing out of which to realize the 
rent money. If the hay was cut, the men who cut it ought 
to be paid. There was no hay before the grass was cut 
and cured. Bratt & Goodman had authority to make the 
original bargain for their principal. They seem to have 
had authority to take the subsequent bill of sale which 
was delivered to them to secure the money due for the 
rent of the land. At least they proceeded. When they got 
this bill of sale, there was immediately a replevin suit 
under which possession was taken, and they sold the hay 
which they got under the writ of replevin. If they had the 
authority to take the bill of sale, they apparently had the 
authority to secure the payment of the money and to col- 
lect it. It would seem to be better to hold that Bratt & 
Goodman had the right to bind their principal, the plain- 
tiff, than to hold that the men who cut the hay, and 
therefore made it valuable to the plaintiff and enabled him 
to get his money out of it, are to do without the money 
necessary to pay them for their labor. Bratt & Goodman 
zealously looked after the interest of their principal, 
Triller. Triller has accepted the proceeds of the property 
and the work of Bratt & Goodman as his agents. During 
the summer, when it was apparent that Hutchinson was 
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not going to cut the hay upon which Triller had the lien 
of the chattel mortgage lease, and afterwards when Shaw 
was about to quit, and when Sadle was about to quit, then 
Bratt & Goodman were active in getting the hay cut and 
stacked so that they could get the rent of their principal 
out of it. Of course, if Shaw had not cut the grass, it 
would have been left standing and would not have been 
hay; it would have gone back into the ground again. But 
when Bratt & Goodman told Shaw to go ahead and cut 
the grass and leave half of it on the ground, and. when 
Bratt told Sadle to go ahead, they were both exercising 
business thrift on behalf of their principal. While it is 
true that Mr. Bratt testified that he was not acquainted 
with Shaw, he did not fully deny his conversation with 
Sadle, but whatever this testimony may have been it was 
fairly submitted to the jury, and the jury found in favor of 
the men who cut and stacked the hay. 

In view of what was done in the premises by Bratt & 
Goodman on behalf of their principal, we think that the 
instructions of the court to the jury were correct, and that 
when the jury found against the plaintiff they determined 
the agency of Bratt & Goodman to be a general agency to 
lease the land and collect the rent. The agency was shown. 
Crilly v. Ruyle, 87 Neb. 367; Cooper & Cole Bros. v. Cooper, 
90 Neb. 209; Creighton v. Finlayson, 46 Neb. 457; Thom- 
son v. Shelton, 49 Neb. 644; Quinn v. Dresbach, 7 Cal. 
159, 16 Pac. 762; Kasson v. Noltner, 43 Wis. 646; Brown 
v. Fino, 48 Neb. 538; Bankers Life Ins. Co. v. Robbins, 55 
Neb. 117; Phanix Ins. Co. v. Walter, 51 Neh. 182; Faulk- 
ner v. Simms, 68 Neb. 295; Oberne v. Burke, 30 Neb. 581. 
The acts of Bratt & Goodman on behalf of their principal 
seem to have been ratified. Not one of them has been 
disavowed. 

Notwithstanding the ingenious and plausible argument 
of counsel for the plaintiff, we are constrained to hold that 
the trial court committed no error in the instructions 
given and rulings made, and that the judgment was prop- 
erly rendered for the defendant. 
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The judgment of the district court is 
AFFIRMED. 


Lerron, Fawcerr and Sepewick, JJ., concur in the 
conclusion only. 


HENRY J. LENDERINK, ADMINISTRATOR, APPELLEE, V, B. F. 
SAWYER ET AL., APPELLANTS. 


Fren NovEMBER 27,1912. No. 16,805. 


1. Courts: RELIEF: Execuror Dz Son Tort: Set-Orr, Where the de- 
fendant, who was the coroner of Dakota county, and his surety, 
the defendant company, were sued by the administrator of the 
estate of one Robert Reed, deceased, who sought to recover from 
them the yalue of certain personal property which had belonged 
to said Reed at the time of his death, and which had been sold 
by the defendant coroner immediately after the death of the de- 
ceased and to enable him to pay the necessary expenses of the 
funeral, and he had sold the property for its full and fair value, 
and had used the proceeds for that purpose, and at the request of 
the nephew of the deceased and his son, held: (1) That the de- 
fendants were entitled to set off the money paid out for the 
necessary expenses of the funeral against the plaintiff’s claim. 
(2) That the district court, having the parties before it and 
having jurisdiction of the subject matter and the parties, should 
adjudicate and determine the whole matter, instead of rendering 
judgment against the defendants and then sending the coroner 
to the county court to file claims against the estate, thereby un- 
necessarily increasing the expenses of the litigation. 


2. Executors and Administrators: Executor Dg Son Torr: Pay- 
MENT OF FUNERAL EXxpeNsEeS. Under the facts shown, the defend- 
ant Sawyer was at most an executor de son tort. The true repre- 
sentative is bound by those acts of an executor de son tort which 
are lawful and such as the true representative would be bound to 
perform in the due course of administration. As the adminis- 
trator of the estate of the deceased would be bound to pay the 
funeral expenses, if they were not already paid, he cannot com- 
plain because the coroner paid them. 


APpRAL from the district court for Dakota county: Guy 
T. GRAVES, JuDGE. Reversed. 
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Paul Pizey, for appellants. 
J. J. McCarthy, contra. 


HAMER, J. 


This is an appeal from the judgment of the district 
court for Dakota county against the coroner of that connty 
and the surety on his official bond. The suit was brought 
by the administrator of the estate of Robert Reed, de- 
ceased. It appears that one Robert Reed died intestate 
at his home in Dakota county while living alone; that 
when his body was found the defendant, Sawyer, at the 
request of the nephew of the deceased, took charge of the 
body and gave it a Christian burial; that he took posses- 
sion of certain personal property of the deceased, sold it 
for its full value, and applied the proceeds to the payment 
of the expenses necessarily incurred for the burial casket, 
the lot in the cemetery, etc. The plaintiff, as adminis- 
trator, brought this action to recover the value of the per- 
sonal property so sold. On the trial the defendant offered 
to prove as a matter of set-off that the expenses incurred 
by him were proper and hecessary, and were just and 
reasonable in amount; that the property was sold with the 
consent of the nephew and a son of the deceased, ov at 
least the son ratified the sale; that the amount realized 
from the sale was the full value of the property; and the 
defendant sought to set off his expenses against the <um 
received by him for the sale of the property. The pro- 
posed evidence was rejected, and the court directed the 
jury to return a verdict against the defendants for the 
amount that the defendant Sawyer realized from the sale 
of the property. The verdict and judgment rendered were 
for $499.72, For the rejection of the evidence so proffered 
and the giving of the peremptory instruction, the defend- 
ants assign error, 

It is claimed by the defendants that the administrator 
is estopped from prosecuting the action; that all the 
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charges made by the defendant were reasonable and just; 
and there seems to be no controversy concerning the fact 
that defendant Sawyer sold the property and paid the 
funeral expenses with the proceeds. One purpose of an 
administrator is to take charge of the property belonging 
to the estate. He becomes the means by which the prop- 
erty belonging to the estate is applied to the payment of 
debts, if there are any, and the surplus remaining is dis- 
tributed among the heirs, The statute in this case seems 
to contemplate that those of the relatives who are near 
the deceased are charged with the duty of taking care of 
the body and burying it. If the defendant Sawyer carried 
out the wishes of the relatives who were there, it would 
appear that the other relatives would have no reason to 
complain. As the administrator represents the creditors 
and the heirs, and is only a trustee, he is estopped from 
maintaining an action against the defendant Sawyer and 
his bondsmen for doing that which Sawyer was requested 
to do, and which he actually did, in taking charge of the 
body of the deceased and burying it. In Dame, Probate 
and Administration, sec. 231, it is said: “All courts gen- 
erally hold that the personal representatives may pay the 
same (funeral claims) directly without their being ex- 
hibited.” If this be true with respect to personal repre- 
sentatives, it should be true of the coroner who is requested 
by the personal representatives to discharge the duties 
which are a natural burden upon them. 

It is altogether probable that when Sawyer sold the 
property he thought he was authorized to do so by sec- 
tion 110, ch. 18, art. I, Comp. St. 1909: “When any valu- 
able personal property, money, or papers are found upon 
or near the body upon which an inquest is held, the coroner 
shall take charge of the same and deliver the same to those 
entitled to its care or possession; but if not claimed, or if 
the same shall be necessary to defray expenses of the 
burial, the coroner shall, after giving ten days’ notice of 
the time and place of sale, sell such property, and after 
deducting coroner’s fees and funeral expenses, deposit the 
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proceeds thereof, and the money and papers so found, with 
the county treasurer, taking his receipt therefor, there to 
remain subject to the order of the legal representatives of 
the deceased, if claimed within five years thereafter, or if 
not claimed within that time, to vest in the school fund 
of the county.” He was brought face to face with the prob- 
lem of giving-the body of the deceased decent and imme- 
diate Christian burial. The sale of the property would 
furnish the means of paying the very necessary expenses 
of the funeral. He sold it, got the money, and used it. 
The dead man seems to have been decently and properly 
buried according to Christian rites. The defendant is 
equitably entitled to his pay for it, and it is not quite 
right that the plaintiff should have judgment against him. 
We do not intend to hold that the section quoted justified 
the conduct of the coroner. The same is justifiable upon 
other grounds. We think that if the defendant Sawyer 
was requested by the nephew, Bert Reed, to take charge of 
the body and to prepare it for burial, and that he did so 
because of such request, and that he sold the property for 
its full and fair value, which is not questioned, and used 
the money which he received therefor in payment of the 
necessary funeral expenses, then he is equitably entitled 
to pay therefor, and he is further equitably entitled to set 
off the money so paid out by him against the plaintiff's 
claim for the value of the property sold. The same is true 
if the matter was ratified and adjusted between the de- 
fendant Sawyer and the son of the deceased, Earnest Peed. 
We do not undertake to say what, if any, steps should have 
been taken before the county court towards proving these 
claims, because that question is not before us. 

“The true representative is bound by those acts of an 
executor de son tort which are lawful and such as the 
true representative would be bound to perform in the due 
course of administration.” 18 Cyc. 1861. Among the 
authorities cited is Thompson v. Harding, 75 E. C. L. 
(Eng.) 630, holding that a proper payment to a creditor 
of the estate will bind the true representative. In that case 
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Richard Smith was employed to receive the rents of the 
deceased in his lifetime, and after his death continued to 
receive the rents due to the deceased. No other repre- 
sentative of the deceased appearing, Smith paid various 
debts due from the deceased. Among other things he paid 
the defendants, who were bankers of the deceased. <A con- 
siderable time after payment administration was granted 
to the plaintiff, who brought the action. The court held, 
under the facts, “that the rule to enter a verdict for the 
plaintiff ought to be discharged.” 

In Outlac v. Farmer, 71 N. Car, 31, John Farmer gave 
his promise in writing to pay John Lewis or James Parker, 
agents, by agreement with the heirs of Anna Herring, de- 
ceased, the sum of $125.50. Lewis and Parker were ap- 
pointed agents by the heirs of Anna Herring. As the 
agents of such heirs, they had charge of the entire bene- 
ficial interest in the estate. In a suit by the duly ap- 
pointed administrator of the estate against the makers of 
the promise, it was held: “Administration was only the 
technical form of passing the legal estate from the intes- 
tate to the distributees. Without administration they had 
the potential dominion over the estate, and could dispose 
of it by sale, gift or testament. Therefore, a sale by their 
agent conferred upon the purchaser a title which the 
courts will protect. The bond given for the property was 
given on a valuable consideration and is valid, both as to 
the principal and as to the sureties.” The court further 
said: “Where the equitable as well as legal rights of 
parties are administered, the bond sued on will be upheld 
‘as valid against the defendant, and the plaintiffg are 
entitled to judgment thereon.” 

“Although an executor de son tort cannot by his own 
wrongful act acquire any benefit, yet he is protected in all 
acts not for his own benefit which a rightful executor 
might do.” 18 Cyc, 1363. 

In Brown, Adi/’r, v. Waiter, 58 Ala. 310, it was held: 
“Where one has received and used assets of an intestate, 
under circumstances constituting him an executor de son 
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' tort, he may show, when called to account in equity by the 
rightful representative, that there are no outstanding 
debts, and that he has applied the assets for the use and 
benefit of the distributees, as they must have been applied 
in due course of administration.” 

In Risk v. Risk, 10 Ky. Law Rep. 566, 9 S. W. 712, R., 
having paid the first instalment on land, died, leaving a 
widow and six children, and the defendant, without ad- 
ministering on the estate, but with the concurrence of the 
plaintiff, undertook to pay the deferred payments and to 
support the widow and minor children, and he failed to 
make the third payment, and the land was sold under a 
judgment by the vendors, and when A. advanced to the 
defendant money to redeem the land, and the widow and 
heirs obtained an order for the sale of the land to pay A., 
- who purchased and offered to permit the widow and heirs 
to redeem, and he conveyed the land to defendant, who 
paid the balance of the purchase money, in an action by 
plaintiff for the settlement of the estate of the father, a 
division of the land, and allotment or dower, held, that the 
acts of defendant should be treated as those of a duly 
appointed administrator from the date of the father’s 
death, and that he holds the land in trust for the widow 
and heirs, 

It is incumbent upon the executor de son tort to show 
that he has applied the assets which have come into his 
hands in the same manner in which they would have been 
lawfully applied by a rightful representative. 18 Cyc. 
1363. Among the authorities cited in support of the doc- 
trine stated is that of Gay v. Lemle, 32 Miss. 309, holding 
that, where it appears that he has paid one particular debt 
not entitled to preference, leaving others unpaid, he can- 
not claim that he has done what the law required to be 
done with the assets in due course of administration, but 
must be liable as executor de son tort to the other cred- 
itors. But in that ease the doctrine announced emphasizes 
the contention that the executor de son tort is entitled to 
fair treatment if he has acted justly. The syllabus in that 
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case reads: “If an executor de son tort, when sued by a 
creditor, attempt to justify his unlawful intermeddling 
with the assets of the deceased by showing that he has 
applied them to the payment of his debts, he must show 
that he has applied them in the same manner that they 
would have been lawfully applied by the rightful executor, 
and if it appear that he has expended the assets in the 
payment of one particular debt, not being a lien on them, 
leaving others unpaid, he will be liable to the other cred- 
itors.” The body of the opinion fully sustains the sylla- 
bus, and requires only that the executor de son tort “must 
show that he has applied them (the assets of the estate) 
in the same manner in which they could have been law- 
fully applied by the rightful executor.” 

In Holeton v. Thayer, 89 Il. App. 184, it was held that 
where a person named as executor in a will acts without 
qualifying, and receives proceeds of the sales of lands and 
rents, the burden is upon him to account for the same, 
and, if he assumes to pay debts without having them pro- 
bated against the estate, he assumes the burden of produc- 
ing evidence that would be sufficient to prove such claims 
in the probate court in case of objection. 

In Crispin v. Winkleman, 57 Ta. 528, it was held: “One 
who intermeddles with the estate of a decedent, without 
having been appointed administrator, has no right to pay 
claims out of the assets of the estate; and in no case can 
he escape liability for so using the money of the estate, 
without an affirmative showing that the amounts paid 
were correct.” 

Since the district court has acquired jurisdiction of the 
parties, and -the whole subject matter is presented for 
adjudication, nothing can be gained by rendering a judg- 
ment against the defendant and compelling him to file his 
claim against the estate, thus unnecessarily increasing the 
litigation and costs. We think that the district court 
should dispose of the whole case before it. There is no 
showing that the deceased was in any way indebted. The 
estate is solvent. The defendant is not shown to have 

41 
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injured any one by reason of what he did. The claim of 
no creditor is endangered, 

It follows that the district court erred in excluding 
evidence tending to show that the money received from 
the sale of the property was expended in and about the 
burial of the deceased. 

The judgment of the district court for Dakota county is 


REVERSED. 


LETTON and Fawcett, JJ., concurring in result only. 


We think the principles announced in Phillips v. Phil- 
lips, 87 Me. 324, and Adams v. Butts, 16 Pick. (Mass.) 
348, apply, and hence concur in the result. 


SEDGE WICK, J., concurs in the conclusion. 


Len A. HANKS, APPELLEE, V. MiIssourr PAcIFIC RAILWAY 
COMPANY, APPELLANT. 


Firep November 27,1912. No. 17,058. 


1. Carriers: Acrion: DEFENSE: INTERSTATE SHIPMENTS. In an action 
to recover from the defendant railway company the necessary 
cost of the labor, lumber and material used in constructing grain 
doors for box cars used in transporting grain from Cook, Ne- 
braska, to Kansas City, Missouri,, held, that the answer of the 
defendant company that the interstate commerce commission had 
made a rule to the effect that the carrier might not lawfully re- 
imburse shippers for the expense incurred in attaching grain 
doors to box cars, unless expressly so provided in its tariff, and 
that there was no such provision in the tariff of the defendant 
company at the time the doors were so furnished (though after- 
wards one was adopted), and therefore that the defendant com- 
pany was not liable, failed to state any defense. 


2. That, as there is no allegation in 
the pleadings stating when the particular rule was adopted, it 
will not be presumed to have been adopted before the car doors 


were furnished, or to have been in force at that time. 
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APPEAL from the district court for Johnson county: 
LEANDER M. PEMBERTON, JUDGE. Affirmed. 


B. P. Waggener and Edgar M. Morsman, Jr., for appel- 
lant. 


Hugh La Master, contra. 


Hamer, J. 


On the 18th day of April, 1910, the plaintiff, who was 
a dealer in grain, lumber, coal, and live stock, at the 
village of Cook, Johnson county, Nebraska, sued the de- 
fendant in the district court for Johnson county, alleging 
his business, and that he was the sole owner thereof; that 
the defendant was a railway corporation, incorporated 
under the laws of the state of Missouri, licensed to do 
business in the state of Nebraska, and doing a general 
transportation business as a common carrier, with lines 
of railroad in the state of Nebraska and in other states, 
having a line of railroad running from Talmage, Nebraska, 
through Johnson county, Nebraska, and through the vil- 
lage of Cook, in said county, to Crete, Nebraska; that 
defendant maintains a depot at said village of Cook, and an 
office at said depot, and keeps a duly appointed agent in 
charge of said office for the management of its business 
at said village; that from the 26th of July, 1906, until the 
17th of January, 1908, the plaintiff at the request of the 
defendant, made by the agent of the defendant, at Cook, 
Nebraska, sold, delivered and furnished to the defendant 
certain lumber and nails, and furnished certain labor to 
the defendant, all of the value of $271.03; that said arti- 
cles were so furnished in repairing freight cars belonging 
to the defendant, and freight cars of other companies then 
being used by the defendant, all of which cars were loaded 
and shipped by the plaintiff to points on the lines of the 
defendant, and all of which articles were necessary to put 
said ears in proper repair and condition for the trans- 
portation of grain and stock, and were not made for the 
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purpose of violating any law, either state or federal, and 
in the construction of inside doors for grain cars owned 
and used by the defendant; that an itemized bill of said 
lumber, showing the dates when furnished, amounts, 
dimensions, kinds and prices, was attached to the petition 
as a part thereof; that the same were just and reasonable 
prices, and were the prices agreed upon, and that the 
lumber was of the aggregate value of $211.03; that nails 
were furnished as needed in making said repairs and said 
cs doors from July 26, 1906, to January 17, 1908, and of 
the reasonable value of $10, and that labor was furnished 
as needed in making said repairs and car doors from July 
26, 1906, to January 17, 1908, and of the reasonable value 
of $50; that by reason of the sale, delivery and furnishing 
of said lumber and nails, and the doing and furnishing of 
said labor, the defendant became indebted to the plaintiff 
in the sum of $271.03, for the payment of which the plain- 
tiff has made demand of the defendant, and which the 
defendant has refused to pay. The prayer was for judg- 
ment against the defendant for $271.03, with interest at 
7 per cent. from July 17, 1908, and costs. 

The defendant answered, omitting the title of the case, 
the signature of counsel, and the verification, as follows: 
“Comes now the defendant, and, for its answer to the 
petition of the plaintiff, it admits that plaintiff furnished © 
the material and labor in the amount and of the value 
stated in the petition, and defendant states: That any 
and all lumber which may have been furnished by the 
plaintiff, as alleged in his said petition, was furnished for 
the purpose of constructing grain doors, or making re- 
pairs upon certain grain cars, which were furnished by the 
defendant to the plaintiff for the transportation of grain 
in the regular course of interstate commerce; that each of 
the said cars, so furnished or repaired, moved from Cook, 
in the state of Nebraska, to Kansas City, in the state of 
Missouri, and beyond; that, by reason of such shipments 
of grain being of an interstate character, this court is 
without jurisdiction in the premises to hear or try this 
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case. The defendant alleges that, at the time the plaintiff 
claims to have furnished such lumber for grain doors, the 
defendant did not have, regularly published and filed with 
the interstate commerce commission, and posted as re- 
quired by law, any tariff or any provision of any tariff, 
whereby the defendant promised, or agreed or was per- 
mitted, to reimburse the plaintiff for and on account of 
lumber so furnished. Plaintiff alleges that the interstate 
commerce commission, by rule 78 of bulletin 2 of the con- 
ference rulings of the commission, made a ruling as fol- 
lows: ‘78. Grain Doors. A carrier may not lawfully 
reimburse shippers for the expense incurred in attaching 
grain doors to box cars unless expressly so provided in 
its tariff.’ In construing and applying such ruling, the 
interstate commerce commission held that, if carriers pro- 
posed to pay shippers for grain doors furnished by such 
shippers, where the same were necessary and were actually 
furnished, carriers could pay the actual cost of such doors 
with stated maximum allowance per grain door and 
per car, provided same were covered by their tariffs; that, 
following the ruling of the interstate commerce commis 
sion, the defendant company thereafter regularly pub- 
lished and filed with the interstate commerce commission 
an amendment to its tariffs, which became effective No- 
vember 16, 1908, as follows: ‘When cars furnished for 
grain-loading, requiring interior doors, are not so equipped 
by the railroad company, and such doors are furnished by 
the shippers, the actual cost thereof (when not to exceed 
$1.20 per car) will be paid by this company.’ That such 
amendment to defendant’s tariffs was made subsequent to 
the time the plaintiff claims to have furnished the lumber 
for the grain doors in question, such lumber having been 
furnished from July 26, 1906, to and including January 
17, 1908. The defendant states that payment by it to the 
plaintiff for the grain doors in question, without authori- . 
zation therefor from the interstate commerce commission, 
would be a violation of the interstate commerce act, and 
would subject, not only the plaintiff, but also the defend- 
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ant, to a severe penalty. The defendant states that this 
honorable court is not only without jurisdiction in this 
matter, to enforce payment for grain doors prior to No- 
vember 16, 1908, but its order so to do would be requiring 
the defendant company to violate the interstate commerce 
act; that the defendant has no desire in any way to take 
advantage of the plaintiff, and stands ready and willing at 
all times to reimburse and pay to the plaintiff any and all 
amounts which it may be authorized to pay by the inter- 
state commerce commission, and the defendant alleges 
that, if the plaintiff has furnished lumber as claimed by 
him, the same would have been paid for in due course by 
the defendant, had such payment not been in violation of 
the law. Wherefore the defendant asks that it shall go 
hence without day, and recover its proper costs.” 

A general demurrer was filed by the plaintiff to the 
defendant’s answer. Whereupon it was, on or about the 
8th day of October, 1910, considered by the court that the 
said demurrer to the answer should be sustained. The de- 
fendant elected to stand upon its said answer, and refused 
to plead further, whereupon judgment was rendered for 
the plaintiff in the sum of $313.71, with interest from the 
date of the judgment at 7 per cent. per annum, and the 
costs. 

It would seem that the question presented is whether 
the plaintiff can recover for repairs to freight cars and 
for grain doors furnished for freight cars, such cars having 
been furnished by the defendant for transporting grain 
shipped by the plaintiff in interstate traffic. If the plain- 
tiff cannot recover, it must be because of provisions con- 
tained in the interstate commerce law, and amendments 
thereto. The appellant seems to particularly rely on 
sections 3, 6 of the act of 1887 (24 U. S. St. at Large, ch. 
104, p. 879), and on the Elkins act, approved February 
19, 1903 (32 U.S, St. at Large, pt. 1, ch. 708, p. 847). 
‘ The act as amended may be found in Drinker, Interstate 
Commerce Act (Supplement), and allied acts, pp. 1-75. 
They may also be found in the act approved February 4, 
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1887 (24 U. S. St. at Large, ch. 104, p. 379), amended by 
act approved March 2, 1889 (25 U.S. St. at Large, ch. 382, 
p. 855) ; by act approved February 10, 1891 (26 U.S. St. at 
Large, ch. 128, p. 743); by act approved February 8, 1895 
(28 U. 8. St. at Large, ch. 61, p. 648); by act approved 
June 29, 1906 (34 U. S. St. at Large, pt. 1, ch. 3591, p. 
584); by act approved April 13, 1908 (35 U. S. St. at 
Large, ch. 148, p. 60); by an act approved June 18, 1910 
(386 U. S. St. at Large, ch. 309, p. 539). Section 3, 
among other things, provides: “That it shall be unlaw- 
ful for any common carrier subject to the provisions of 
this act to make or give any undue or unreasonable 
preference or advantage to any particular person, com- 
pany, firm, corporation, or locality, or any particular 
description of traffic, in any respect whatsoever, or 
to subject any particular person, company, firm, cor- 
poration, or locality, or any particular description of 
traffic, to any undue or unreasonable prejudice or dis- 
advantage in any respect whatsoever.” Section 6, among 
other things, provides: “That every common carrier sub- 
ject to the provisions of this act shall print and keep for 
public inspection schedules showing the rates and fares 
and charges for the transportation of passengers and 
property which any such common carrier has established 
and which are in force at the time upon its railroad, as 
defined by the first section of this act.” Among other 
things, it is provided in said section that the schedules 
shall be printed in large type, and that copies shal] be 
kept for the use of the public in every depot or station, 
also that no advance shall be made in the rates, fares, and 
charges except after 10 days’ public notice, the notice to 
plainly state the changes proposed to be made in the 
schedule then in force. Section 3 remains as it was orig- 
inally adopted, but section 6 has been amended. As 
amended, it is provided in section 6 that, when the rates 
have been established and published, it shall be unlawful 
for the common carrier to charge, demand, collect, or re 
ceive from any person a greater or less compensation than 
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is specified in such published schedule of rates, fares, and 
charges; that every common carrier shall file with the 
commission copies of its schedules of rates, fares, and 
- charges, and shall notify the commission of all changes 
made, and shall also file with the commission copies of all 
contracts, agreements, or arrangements in relation to any 
traffic affected by the provisions of the act. There is also 
a penalty for failure to comply with the requirements of 
the act, such failure being punishable as a contempt. 

The foregoing provisions are probably intended to pre- 
vent favoritism and the giving to one shipper an advan- 
tage over another. It is plain that the plaintiff should 
recover for the labor and materia] furnished, unless the 
statute is in derogation of the common law and thereby 
forbids it. To pay a reasonable and just price for the 
labor and materials furnished does not of itself give the 
appellee undue or unlawful preference or advantage. The 
payment of a debt is not giving an undue preference or 
advantage. But it is claimed that the rule adopted by 
the interstate commerce commission wholly prevents the 
transaction itself, and that therefore there can be no re- 
covery. It is claimed that the transaction is of such a 
nature that the defendant company might pay one shipper 
one price for the labor and grain doors and pay another 
shipper another price, and that there is thereby created 
a chance to be dishonest and to violate the original inten- 
tion of the law which forbids discrimination. 

Rule 78, adopted by the commission and set forth in the 
answer to which the demurrer is interposed, makes the 
reimbursement of shippers for expenses incurred in attach- 
ing grain doors to box cars unlawful, unless expressly pro- 
vided for in the tariff of the common carrier. It is alleged 
in the answer that the defendant filed with the commis- 
sion an amendment to its tariffs, which became effective 
November 16, 1908, and that this amendment provided 
that, when the cars required interior doors and the shipper 
furnished them, then the company would pay to the ship- 
per the actual cost of the doors, not exceeding $1.20 per 
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door, and that the amendment was made after the time 
that the plaintiff claims to have furnished the doors in 
question. The date fixed in the petition when the grain 
doors were furnished seems to be from July 26, 1906, to 
January 17, 1908. The amendment was made to the 
defendant’s tariff November 16, 1908, being about ten 
months from the time the last item of the grain doors was 
furnished. It does not appear from the answer when rule 
78 was adopted. Ten months elapsed after the last item 
of the grain doors was furnished before the tariff required 
was filed with the interstate commerce commission and 
became effective. In that ten months the rule may have 
been, and probably was, adopted. If so, it was after the 
grain doors were furnished. There would be nothing in 
the way of paying for the grain doors if they were fur- 
nished before rule 78 was adopted. For anything that 
appears in the answer, the rule had not yet been created, 
and was therefore not in existence when the doors were 
’ furnished. , 
It is the duty of the railway company to furnish the 
shipper a car that is fit to use. Perhaps the railway com- 
pany fails to do so because of difficulties in the way. It 
may have been that the car doors have been stolen. Per- 
haps they have been broken up. At any rate they are 
missing, and the agent of the rajlway company is not in 
a condition perhaps to furnish the doors, and therefore tlie 
shipper may be compelled to rely upon his own ingenuity, 
labor and material. Therefore he builds the door and puts 
it in the car. The rule of the interstate commerce commis- 
sion is based upon the idea that such an opportunity as this 
will be utilized by the railway company and the shipper in 
paying and securing unjust rebates. This reasoning is 
based upon the assumption that men in an ordinary com- 
mercial] transaction are likely to haye a secret ar~eement, 
and that unlawful rebates will be collected to the special 
advantage of the particular shipper who builds the car 
doors. We simply take the view that, before payment for 
the grain doors can be forbidden, the rule must have been 
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in force when the labor and materials for the grain doors 
were furnished. 

The plaintiff brought the action to recover for labor and 
material furnished to the defendant. The whole defense 
was that the plaintiff was engaged in interstate shipment, 
and furnished labor and material in connection therewith, 
and that the defendant was forbidden to pay such charges 
by rule of the interstate commerce commission. A general 
demurrer to the answer was sustained and judgment 
rendered for the plaintiff. It does not appear from the 
answer that the rule was in force at the time the shipments 
were made and the labor and material furnished. Of 
course, the rule could not be retroactive, and the answer 
therefore states no defense, 

The judgment is 

AFFIRMED, 


Sepewick, J., concurring only in the result. 


The plaintiff brought the action to recover for labor and 
material furnished to the defendant. The whole defense 
was that the plaintiff was engaged in interstate shipment, 
and furnished labor and material in connection therewith, 
and that the defendant was forbidden to pay such charges 
by rule of the interstate commerce commission. A gen- 
eral demurrer to the answer was sustained and judgment 
rendered for the plaintiff. The defendant has appealed. 

The rule relied upon is set out in the answer. It relates 
only to “grain doors to box cars.” The petition counts 
upon lumber, labor and nails furnished in repairing the 
cars of the defendant. The answer says nothing about the 
labor and nails, and alleges that the lumber furnished by 
plaintiff “was furnished for the purpose of constructing 
grain doors or making repairs upon certain grain cars,” 
without specifying that the doors were for box cars, or 
how much, if any, was for constructing grain doors, These 
allegations do not constitute a defense to plaintiff's claim. 
Moreover, it does not appear from the answer that the 
rule relied upon was in force at the time the shipments 
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were made and the labor and material furnished. Of 
course, the rule could not be retroactive, and for this rea- 
son, also, the answer fails to state a defense. 


Rosm and Fawcert, JJ., concur in this opinion. 


FREDERICK EE. SCHWARTZ, APPELLANT, V. ANDERS ANDER- 
SON, APPELLEE. 


Frep DECEMBER 18,1912. No. 16,814. 


1. Adverse Possession: Evmence. It is shown by the uncontradicted 
evidence that defendant has been in the open, continuous and 
exclusive possession of the land in question for more than 10 
years prior to the commencement of an action in ejectment, 
claiming to be the owner thereof, and that during said time 
plaintiff occupied and owned adjoining land and recognized de- 
fendant’s possession as such owner, and that during all of said 
time plaintiff might have instituted an action contesting defend- 
ant’s right. Held, That the statute of limitations had run in 
favor of defendant, and that ejectment could not be maintained. 


2. : The fact, if true, that the land involved in -litiga- 
tion was not correctly described in defendant’s muniments of 
title would not prevent the running of the statute of limitations 
in his behalf, as between him and another claimant, there being 
no question of the identity of the particular land occupied and 
claimed by him. 


3. Appeal: Verpicr: Evipencr. “If a verdict is the only one justifiable 
by the evidence, instructions to the jury will not be examined.” 
Kielbeck v. Chicago, B. é Q. R. Co., 70 Neb. 571. 


AprraL from the district court for Dundy county: Ros- 
ERT C. ORR, JUDGE. Affirmed. 


W. S. Morlan, for appellant. E 
Lambe & Butler, contra. 


Reese, C. J. 


This is an action in ejectment, Plaintiff alleged in his 
amended petition that he was the owner and entitled to 
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the immediate possession of “lot numbered six (6), in 
section numbered six (6), in township number one (1) 
north, range thirty-six (86) W. of the 6th P. M., in Dundy 
county, Nebraska, being also known as the southwest quar- 
ter (SW. 4) of the northwest quarter (N. W. 4), of said 
section number six (6), and said defendant ever since the 
3d day of June, 1908, has unlawfully kept and still keeps 
the plaintiff out of the possession thereof.” The second 
cause of action is for rents and profits, and need not be 
here set out. The defendant answered: (1) A general 
denial of all unadinitted allegations of the petitions. (2) 
It is alleged that neither plaintiff nor his grantors, etc., 
were seized or possessed of any part of said southwest 
quarter of the northwest quarter of said section 6, within 
10 years immediately preceding the commencement of the 
suit; that the plaintiffs cause of action, if any he ever 
had, accrued on the 25th day of April, 1898, which was 
more than 10 years prior to the commencement of this 
action. (3) That on or about the 22d day of March, 1893, 
defendant entered into possession of the premises, to wit, 
the said southwest quarter of the northwest quarter of 
said section 6, under claim and color of title, and has since 
retained the actual, adverse and exclusive possession of 
the premises, at all times claiming to be the owner thereof; 
that plaintiff with knowledge of the facts has since the 
25th day of April, 1898, up to the time of the commence- 
ment of the action stood by and permitted defendant to 
cultivate and make permanent improvements upon said. 
land, and that he is estopped thereby to make any claim 
therefor; that the boundary line between plaintiff aud 
defendant has been agreed upon between them and revog- 
nized by both for more than 10 years immediately preced- 
ing the commencement of the suit, and that during all of 
said time plaintiff has not claimed, asserted or demanded 
any right, title or interest in said premises, and during all 
of which time defendant has occupied the same, claimed 
and in good faith improved it, being, and believing him- 
self to be, the owner thereof. The reply was a general 
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denial. A jury trial was had, when the jury returned a 
general verdict in favor of defendant. A special finding 
was submitted and answer returned by the jury, the ques- 
tion and answer being as follows: “Does the jury find 
that from the 30th day of August, 1897, when the plaintiff 
received a receiver’s receipt for lot numbered six (6), to 
the present time the defendant Anders Anderson, or some 
one in his behalf, has been in open, peaceable, exclusive 
and adverse possession of the land in dispute during all 
of said time, tlaiming to own the same? Answer: Yes.” 
A motion for a new trial was filed, overruled, and jndg- 
ment was rendered on the verdict in favor of defendant. 
Plaintiff appeals. 

The case is a peculiar one, and, were it not for the plea 
of the statute of limitations, would be difficult of decision 
under the evidence submitted. There is no question of 
boundaries involved, nor as to the identity of the exact 
premises in dispute, for both petition and answer refer to 
them as the southwest quarter of the northwest quarter 
of section 6, township number-1 north, range number 36 
west of the sixth P. M. Neither is there any dispute as 
to defendant’s exclusive possession thereof since 18938. At 
some time, probably May 3, 1884, a duplicate receiver's 
receipt was issued to George W. Tompkins for the sum of 
$200.70 in full payment for “lot 8, sec. 31, tp. 2 north, and 
lot 1, 2, 3, 4 and 5 quarter of section No. 6, in township 
No. 1. north of range No. 36 west, containing 160 acres.” 
On the 6th day of May, 1884, Tompkins deeded it to J. M. 
Tolman (Tallman). On the 21st of April, 1888, a patent 
was issued to Tompkins. March 12, 1885, Tallman deeded 
to William J. Wilson. November 7, 1891, Wilson con- 
veyed to Mads Anderson. March 22, 1893, the sheriff of 
Dundy county, by virtue of an execution sale against Mads 
Anderson, conveyed to defendant, In all those transfers 
the property is described as lots. Immediately after the 
execution of the sheriff’s deed defendant went into posses- 
sion of the land in dispute as his own and has held the 
possession ever since. Lot “6” is not referred to in any of 
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those conveyances by that number. On the 8d day of 
June, 1908, the United States authorities issued to plain- 
tiff what is styled “Timber culture certificate No. 11466,” 
by which lots 6 and 7 in the same township and range were 
conveyed to him. At the close of the instrument this lan- 
guage is used: “This patent is issued in lieu of one bear- 
ing the same numbers, dated April 25, 1898, which has been 
canceled because of an error in the description.” There 
is in this record a conveyance by quitclaim deed from 
plaintiff to the United States, releasing all claim to lot 
numbered 5, in the same township and range, and which 
bears date May 16; 1908. There is nothing in or about 
this deed giving any explanation as to why it was made, 
nor do we find anything in the evidence upon that sub- 
ject. The inference would probably be that the original 
patent issued to plaintiff April 25, 1898, conveyed lot “5,” 
and an error was thought to be discovered. This error, if 
one existed, was probably caused by the numbering of the 
original survey. The fact remains that now both plaintiff 
and defendant are claiming to be the owners of the tract 
of land occupied by the defendant, plaintiff claiming to 
own it by virtue of his patent of 1908, supplanting that of 
1898, and defendant claiming it by and through the loca- 
tion of Tompkins in 1884, and the sheriff's deed to himself 
in 1893, and under which he is, and has been since said 
date, in the exclusive possession. 

There is some evidence that the numbers of the lots ap- 
pearing in the public records in the local land office, as 
well as in the office of commissioner of public Jands and ° 
buildings, have been changed by erasure and substituting 
the numbers corresponding with plaintiff’s claim, but it 
seems to be unknown when or by whom such changes were 
made. The evidence as to the original numbering of the 
lots is not convincing one way or the other, and we find 
ourselves tnable to solve the question from the evidence. 
This uncertainty is, no doubt, largely owing to the long 
lapse of time since the survey and the report thereof. We 
are impressed with the belief that when Tompkins made 
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his entry in 1884, and when defendant purchased the land 
in 1893, as well as when plaintiff made his entry in 1898, 
it was understood and believed that the number of the lot 
was as is now claimed by defendant. This number is also 
shown by the survey made in 1892 by the county surveyor, 
as shown by the record of that office of 1891-1892. The 
evidence shows without dispute the possession of defend- 
ant; that for a long period of time, longer than the statu- 
tory period of limitation, plaintiff has occupied adjacent 
land and knew of defendant’s claim, at one time objecting 
to the fence of defendant being over the line and from 
which it was removed to on or near the true line. It is 
true, as contended by plaintiff, that the statute of limita- 
tions does not run against the general government; but, 
even if true that the title remained in the United States 
until the year 1898, there was yet more than 1f years in- 
tervening between that time and the commencement of 
this action, and by which the statutory bar was complete. 
This being true, we are persuaded that the verdict and 
judgment were the only ones that could have been right- 
fully rendered, If we are correct in this, the question of 
errors in the instructions does not require attention. 
Jeffres v. Cashman, 42 Neb. 594; Henry v. Dussell, 71 Neb. 
691; Kielbeck v. Chicago, B. & Q. BR. Co., T0 Neb. 571; 
Booknau v. Clark, 58 Neb. 610. 

As we have heretofore suggested, there is no question 
of boundaries, nor of any mistake in the particular land 
which defendant occupied and claimed to own. He occu- 
pied and openly claimed the land with the knowledge of 
plaintiff during the statutory period. The contention is 
that the land itself is not described by the correct num- 
bers. Each party knew just what cefendant claimed. His 
occupancy was exclusive, continuous, Eliminating the 
question of a mutual mistake, if there were one, his right 
could not be successfully assailed. But, if there were a 
mistake as to the correct description, his title would be 
good. Baty v. Elrod, 66 Neb. 735, 739, and cases cited. In 
that case the contention related to boundary lines, but it 
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is not perceived that any different rule should be applied 
in a case like the one now under consideration. If the 
defendant had exclusive possession for the 10 years, claiim- 
ing it as owner, his title would be perfect as against the 
whole world, except the sovereign, and those under dis- 
ability. “Tt is the visible and adverse possession, with av 
intention to possess, that constitutes its adverse charac- 
ter.” Fitzgerald v. Brewster, 31 Neb. 51. 
The judginent of the district court is 


AFFIRMED. 
SEDGWICK and Ross, JJ., dissent. 


Union Srock YARDS NATIONAL BANK OF SovrH OMAHA, 
APPELLER, V. MARY LAMB, APPELLANT, 


FiLreD DECEMBER 18,1912. No, 16,837. 


1. Bills and Notes: ACTION: DEFENSE OF CoVERTURE: BURDEN OF PROOF. 
In an action on a promissory note, signed by a defendant, and 
it is not alleged in the petition that such defendant is a married 
woman, the fact that she is such, if relied upon as a defense, must 
be alleged in the answer, in which case the burden of proof is 
upon the defendant to establish the fact, and, if proved, the 
burden of proof is upon the plaintiff to prove that the contract 
was made by the defendant with reference to and for the purpose 
of binding her separate property and estate. 


2. Pleading: SUFFICIENCY OF PETITION. If a cause of action is stated 
in the petition, the fact that the pleading contains allegations of 
redundant and unnecessary matter, which does not conflict with 
nor weaken the proper averments made, will not render the peti- 
tion demurrable ag not alleging facts sufficient to state a cause 
of action. 


3. Appeal: BILL of HxcEPTIONS: AUTHENTICATION. ‘The rule is settled 
that this court will, on its own motion, refuse to consider a docu- 
ment appearing in the record and purporting to be a bill of ex- 
ceptions, when not authenticated as such by the certificate of the 
clerk of the trial court.” State Bank v. Bradstreet, 89 Neb. 186. 


4. Instructions given and refused are examined, and no error discov- 
ered in the action of the court thereon. 
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5. Appeal: SpEciaAL Finpines: Faure to Request. If a litigant de- 
Sires that special findings of fact be made and returned by a 
trial jury, he should request their submission. 


APPEAL from the district court for Greeley county: 
JAMES R. HANNA, JUDGE. Affirmed. 


J. R. Swain, for appellant. 
Parish & Martin and John HE. Kavanaugh, contra. 


REESH, C. J. 


This is an action by plaintiff against Mary Lamb and 
M. Lamb to recover the balance due upon a promissory 
note executed by both defendants. It is alleged in the 
petition that the note sued upon is a renewal of a note 
previously given for the same indebtedness; the former 
note having been signed by both defendants. The fifth 
paragraph of tle petition is as follows: “That on the 
13th day of September, 1907, the defendant Mary Lamb 
executed and delivered to the plaintiff a chattel mortgage 
for the sum of $4,119.92, and that said chattel mortgage 
was made at the same time as the note herein set out, and 
was made a part of the original contract between the 
plaintiff and the defendant, and the said chattel mortgage 
contained the following condition: ‘It is expressly under- 
stood that this mortgage covers and secures all extensions 
or renewals of within described note or notes.’ And said 
mortgage also contained the following condition: ‘If for 
any cause said property shall fail to satisfy said note, debt, 
interest, costs and charges, I covenant and agree to pay 
the deficiency.’” It is alleged in the sixth paragraph of 
the petition that the consideration named in the notes and 
mortgage was extended to the defendant Mary Lamb, and 
the entire contract whereby she became indebted to the 
plaintiff was made with the defendant Mary Lamb, 
whereby she pledged her separate property for the faithful 
performance of the obligation named in said notes and 
mortgage. 


42 
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Defendant M. Lamb filed no answer. Mary Lamb 
answered (1) by a general denial of the unadmitted aver- 
ments of the petition; (2) admitted the signing of the 
note upon which the action was based, but alleged that 
“she is a married woman, the wife of M. Lamb, the de- 
fendant in this case, and was such at all times mentioned 
in said petition, and a resident of the state of Nebraska; 
that she never signed said note mentioned in paragraph 
two of plaintiff's petition or any agreement connected 
therewith with reference to her separate property, estate 
or business, nor with a view of binding her separate prop- 
erty, estate or business, but signed said note solely as 
surety for said M. Lamb, and for no other purpose;” (3) 
avers that she never received any consideration for said 
note, other than the fact that she signed it as surety, and 
that she never had any business dealings with plaintiff, 
and was not indebted to it in any sum, and signed said 
note at its request as surety only. The reply was, in sub- 
stance, a general denial. A jury trial was had. 

Tt is suggested in the transcript that, at the commence- 
ment of the introduction of evidence, the defendant Mary 
Lamb objected to the introduction of any evidence, for the 
reason that the petition did not contain facts sufficient to 
constitute a cause of action in favor of plaintiff and 
against the defendant Mary Lamh. The objection appears 
to have been overruled and exception taken, and the ruling 
is presented in this court for error. The contention seems 
to be that it is shown by the paragraphs in the petition, 
herein above referred to, that the action is against Mary 
Lamb as a married woman, and, that being the case, the 
petition is deficient for want of an allegation that she 
signed the note upon the faith of her separate estate, which 
she then had and continued to have at the time of filing the 
petition. A number of cases are cited in the brief sus- 
taining this view, and the law is probably as contended 
for, if in a proper case; but we fail to see that it can be 
applied to this case. There is no averment in the petition 
that Mary Lamb is, or was, a married woman. We are 
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nnable to see the necessity for the averments in the peti- 
tion, above quoted and set out, since they fall short of 
making the allegation of coverture. It may have been the 
object of the pleader to plead his evidence, which, although 
violative of the rnles of pleading, would not furnish a 
basis for a demurrer. It did not detract from the cause 
of action stated. It may have been the purpose to antici- 
pate a possible defense of suretyship, which would be im- 
proper, but would not render the pleadings demurrable as 
not stating a cause of action, if one was otherwise stated. 
We therefore conclude that the court did not err in over- 
ruling the demurrer ore tenus. Where the petition does 
not allege coverture, the fact that the defendant is a mar- 
ried woman is matter to be set up in defense, and in such 
case it is for a defendant to sustain the defense by proper 
evidence. If she establishes coverture, the burden is on 
the plaintiff to prove that the contract was made with 
reference to and upon the credit of her property. Citizens 
State Bank v. Smout, 62 Neb, 223. 

It is shown by the transcript that upon trial to the jury 
a general verdict was returned finding in favor of plain- 
tiff and against Mary Lamb, and assessing the amount of 
plaintiff's recovery at $1,257.03. A motion for a new 
trial was filed, overrnled, and judgment rendered on the 
verdict. Defendant appeals. 

It is insisted that the verdict is not sustained by the 
evidence, and the bill of exceptions is referred to as sus- 
taining the contention, but there is no certificate of the 
clerk that the papers said to contain the evidence is the 
bill of exceptions, either the original or a copy, and we are 
debarred from this investigation. Jt has been so often 
decided by this court that the certificate of the clerk is 
jurisdictional, and what purports to be the bill of excep- 
tions must be ignored if not certified, that it would seem 
to be unnecessary to cite cases, but a small number will be 
here appended. Scott v. Spencer, 42 Neb. 682; Yenney v. 
Central City Bank, 44 Neb. 40253 Verrill v. Nquitable Farm 
_ & Stock Improvement Co., 49 Neb. 198; Reuther v. Zimble- 
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man, 50 Neb. 165; Bryant v. Cunningham, 52 Neb. 717; 
Coy v, Miller, 54 Neb. 499; Noble v. Neal, 57 Neb 797; 
State Bank v. Bradstreet, 89 Neb. 186. This must also 
apply to the contention that the court erred in excluding 
testimony offered by defendant, as we have no authority 
to examine, for any purpose, what purports to be a bill of 
exceptions. 

Of the instructions, those numbered 12 and 13 are ob- 
jected to. Instruction numbered 12 told the jury, in sub- 
stance, that the material question to be decided was: “Did 
the parties, at the time the note in suit was executed, 
contract with reference to, and upon the faith and credit 
of, the separate estate of the defendant Mary Lamb?” etc. 
The criticism is as to the use of the word “parties.” It is 
claimed that this included only the plaintiff and did not 
include the defendant. We think this is too narrow a con- 
struction of the langnage. It evidently referred to the 
parties to the contract and suit, which would include all. 
But, were it true that the instruction was indefinite, in 
the matter of which complaint is made, the thirteenth 
instruction tells the jury that, in order to hold Mary Lamb 
liable on the note, they must find she executed it “with 
reference to, and upon the faith and credit of, her separate 
property and estate.” . This removed all doubt, if any 
existed. The same idea is given in another form in the 
fourteenth instruction. 

Defendant requested the court to give the following in- 
struction: “The jury are instructed that the defendant 
in this case is not bound by any act of her husband, 
Michael Lamb, as her agent, unless you find from the tes- 
timony that he had authority from her to so act.” What 
the testimony was is not before us, and, before the judg- 
ment could be reversed for the refusal to give an instruc- 
tion, the instruction asked must have been applicable to 
_ any state of facts provable under the pleadings. It must 
be conceded that, if a person assumes to act as the agent 
for another, the principal will be bound by the agent’s acts 
if authority was given, or if the principal subsequently . 
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ratified an unauthorized act, We are unable to say 
whether there was any evidence that the husband acted as 
agent, or whether if he did so act, even without authority, 
his act was ratified by defendant. In either vase there 
would be no error in refusing to give the instruction. 

The final contention is that “the verdict and judgment 
in this ease are of no force, for the reason that there is no 
finding in the verdict that the defendant Mary Lamb 
had a separate estate at the time the contract was entered 
into, or, if so, that any such was in existence at the time 
the verdict was rendered; nor does the judgnient recite 
that the same is against the separate estate and properly 
of the defendant Mary Lamb, or thaf she had a separate 
estate, either at the time the contract was entered into, or 
at the time the judgment was rendered; nor does it recite 
that execution should issue against the separate property 
of Mary Lamb for the satisfaction thereof.” A number of 
cases are cited as supporting this contention ; but we think 
they are not authority here when considered in the light of - 
the statute of this state. In short, we do not think any 
of these elements are essential to be found in order to 
the validity of either the verdict or judgment. Had the 
defendant desired that the jury should pass on the ques- 
tions suggested, the submission of special findings under 
the provisions of sections 292 and 293 of the code would 
probably have been in order. Instead of this, she sub- 
mitted her case to the jury calling for a general verdict. 
The judgment is in accordance with the requirements of 
section 292 of the code, and that must be held sufficient. 

We are unable to find any reversible error in the record 
before us. The judgment will therefore have to be af- 
firmed, which is done. 

AFFIRMED. 
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M. K. Gorrz Brewing COMPANY, APPELLEF, V. FRANK M. 
WALN, APPELLANT, 


Firep DEcEMBER 18, 1912. No. 16,854. 


1. Courts: RuLE To INFERIOR TRIBUNALS: APPEAL: AMENDMENT OF 
Recorp. “The district court may, by rule, compel an inferior 
court or board to allow an appeal, or to make or amend records 
according to law, either by correcting an evident mistake or sup- 
plying an evident omission.” Comp. St. 1911, ch. 19, sec. 28. 


2. Appeal: Correction or TRANSCRIPT. Where an appeal from a judg- 
ment of the county court is taken within the time required by 
law, the transcript heing filed in the district court, but the county 
judge failed to attach his certificate thereto, the district court may 
by order direct the transcript to be returned to the county judge 
for proper certification. 


3. : NEGLECT or Country JupGE. In such case the failure 
of the county judge to return the transcript duly certified within 
the time allowed by law for taking the appeal will not deprive 
the district court cf jurisdiction over the cause. 

4, Nene ‘Pro Tunc Entry. Where, upon the return 


to the district court of the transcript duly certified, it is discovered 
that at the close of the trial the county judge announced the 
judgment to be that the plaintiff’s action was dismissed and judg- 
ment rendered in favor of defendant against the plaintiff for the 
costs, but that in entering the judgment the order dismissing the 
case was inadvertently omitted from the record, and that fact is 
established to the satisfaction of the district court, it is within 
the power of that court to again return the transcript in order 
that a nunc pro tunc entry may be made according to the fact. 
While the proceeding was prcevably irregular, the district court 
was not deprived of jurisdiction thereby. 


5. Novation: ReqvisiTes. In order to constitute a novation, by which 
the original debtor is released, the creditor being bound thereby. 
to discharge the debt as to him and look to another for the pay- 
ment of his demand, it must appear that there was a legal and 
enforceable contract made between the new debtor and the credi- 
tor by which the claim could be enforced against such new debtor, 
and that the creditor unconditionally released the original debtor 
and accepted the third person in his stead. 


6. Appeal: VErpIcT: InstRUcTIONS. Where the verdict and judgment 
are the only ones which could be legally returned and entered 
according to the evidence, the instructions of the court to the 
jury will not be examined, 
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APPEAL from the district court for Gosper county: 
RoBert C. ORR, JUDGE. Affirmed. 


O. FE. Bozarth and W. S. Mortlan, for appellant. 
G, Norberg and Lambe & Butler, contra. 


ReEeEsr, C. J. 


This action was commenced in the county court of 
Gosper county for the purpose of collecting the amount 
alleged to be due on cerlain promissory notes executed by 
defendant to plaintiff. The execution and delivery of the 
notes being admitted by defendant, both in his answer and | 
testimony, they need not be further described here. Plain- 
tiff failed to obtain judgment in the county court, and 
sought to appeal to the district court. The county judge 
prepared a transcript of the proceedings, and the same 
was filed in the office of the clerk of the district court 
within the time allowed by law for taking appeals, but 
the county judge failed to certify to the same. Upon 
the discovery of this omission the district court, on mo- 
tion of plaintiff, and over the objection and exception of 
defendant, directed the transcript to be remanded to the 
county judge for proper certification. The transcript was 
returned to the district court duly certified, but the time 
for appealing had expired. Defendant then objected to 
the filing of the amended transcript. The objection was 
overruled, to which he excepted. It was then discovered 
that the transcript did not contain a formal judgment 
dismissing plaintiffs action, and, upon the application 
of plaintiff, and over the objection and exception of de- 
fendant, the transcript was again returned. to the connty 
court for the entry of a nune pro tune order and indgment 
in order to conform to the faet. The nue pro tune entry 
was made, the judge certifring that at the close of the trial 
he did announce and rendered judgnient dismissing the 
suit, but had neglected to so record the fact in his docket. 
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The cause was then held for trial in the district court over 
the objection of defendant; the claim being that the dis- 
trict court had no jurisdiction, and that the appeal was 
not perfected within the time required by law. To say that 
the county judge was guilty of inexcusable gross careless- 
ness in the whole matter, from which much annoyance, 
expense and delay resulted, would be but a mild reflection 
upon his conduct. It is now contended that the district 
court never acquired jurisdiction over the case, owing to 
the failure of the county judge to present a “certified 
transcript” as is required by section 1008 of the code. It 
is apparent from this record that the failure of the county 
judge to certify to the transcript was not the fault of 
plaintiff, and it is the well-settled law of this state that 
a party cannot be deprived of his appeal by the wrong 
of the officer, when he is without fault himself. In mak- 
ing the order for the proper certification of the transcript, 
the court was well within the power conferred by section 
28, ch. 19, Comp. St. 1911, which provides: “The district 
court may, by rule, compel an inferior court or board to 
allow an appeal, or to make or amend records according 
to law, either by correcting an evident mistake or supply- 
ing an evident omission.” 

In defendant’s answer filed in the county court, he ad- 
mitted “the execution and delivery of said notes as set 
out in said petition,’ of which there were five, amount- 
ing on their face to $700, but upon which there were cer- 
tain credits allowed, aniounting to $132.35. The tran- 
seripi as originally made shows, among other things, the 
following as occurring at the trial: The five promissory 
notes were introduced in evidence and were objected to 
“for the reason the notes have not proper and sufficient 
verification. Objection sustained by the court, and de- 
fendant rests case. It is therefore considered by me that 
the defendant have judgment against the plaintiff in this 
action in the sum of $8.90 his costs.” This entry is under 
date of February 12, 1907. A showing was made to the 
district court that this entry was not in accordance with 
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the facts, in that the proper judgment was announced 
from the bench dismissing the suit, whereupon the court 
ordered that the transcript be referred back for a proper 
certification as to the fact. The county judge’s transcript, 
under date of November 9, 1907, shows a motion was made 
by plaintiff to correct the record “by entering judgment 
in said action according to the facts nunc pro tunc as of 
February 12, 1907.” It is recited that due notice of the 
hearing of the motion was given, and that the hearing was 
adjourned to November 23, when the parties appeared, 
and defendant filed a special appearance to object to the 
jurisdiction of the court, which, “after full arguinent by 
attorneys upon both sides,” was overruled, and the court 
“finds of his own knowledge” that the judgment was that 
the action be dismissed, as announced at the completion 
of the trial, but that, in making up the record, it was in- 
advertently omitted. The judgment is then rendered in 
proper legal form. This is dated November 30, 1907, and 
was probably filed in the office of the clerk of the district 
court, as it is contained in the rambling and imperfect 
record presented here. Objections to that record were 
presented to the district court and overruled, when plead- 
ings were filed, and the cause tried to a jury on the merits 
on the 25th day of January, 1910. Yess attention should 
have been given to this subject by us, were it not for the 
fact that it is discussed extensively in the briefs. 

The amended petition filed in the district court is in the 
usual forin for declaring upon promissory notes. The an- 
swer thereto is of considerable length, but can be fairly 
summarized to be that plaintiff, to induce defendant to 
handle its beer at Swanton, in Saline county, advanced the 
money necessary to procure a liquor license for the year 
1904, and for which the notes were given, and defendant 
entered upon the business at said place; that, on account 
of the inferior quality of the beer furnished by plaintiff, 
the saloon business was not a success, but a failure, by 
reason of which defendant was caused to lose $1,000; that 
defendant sold his saloon to one Mitlewski, by the consent 
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and approval of plaintiff, Mitlewski to assume said in- 
debtedness of defendant; that plaintiff accepted Mitlewski 
therefor, agreeing to look to him alone for the payment 
thereof and cancel and surrender the notes of defendant; 
that, under the contract and agreement of the parties, 
Mitlewski took charge of said saloon, became indebted to 
plaintiff for the amount of said notes, and defendant was 
discharged from all indebtedness to plaintiff. It is fur- 
ther alleged that, during the time defendant was held 
liable on the notes, he executed a bill of sale to plaintiff 
upon the saloon fixtures, of the value of $350, which prop- 
erty was appropriated by plaintiff to its use, and for 
which he claims credit, if held liable to plaintiff on the 
notes. Judging by the verdict, this claim was allowed by 
the jury, though for a less amount, and the matter need 
not be further noticed. The contention is made in the 
answer that the court was without jurisdiction, owing to 
the. irregularities above referred to, but, as we view the 
case, this is without merit. The reply was a general 
denial. The jury returned a verdict in favor of plaintiff 
for $528, on which judgment was rendered; the motion for 
a new trial bemg overruled. Defendant appeals. 

The controlling question in the case is as to the defense 
of novation alleged in the answer. The evidence. includ- 
ing the testimony of defendant, shows, without dispute or 
couflict, that the money represented by the notes was 
loaned defendant by plaintiff about the time defendant 
went into business at Swanton. The alleged agreemeut, 
to release defendant from the payment of the notes is 
denied by both plaintiff's managing officer and Mitlewski, 
but we look to the testimony of defendant for the purpose 
of ascertaining whether there was any competent evi- 
dence that the novation was made by which plaintiff 
agreed to release defendant and jJook to Mitlewski as its 
debtor. We do not think his own testimony was sufficient 
to prove, or tended to prove, that such an agreement was 
made. It is shown that Parker, plaintiff’s agent, with 
whom all agreements were made, died before the trial, and 
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his version of the matter could not be had. It is stated 
by defendant that the whole of the agreements with 
Mitlewski and with Parker were oral, no writings having 
been drawn. Defendant was asked as to what arrange- 
ment he had made with Parker in regard to the saloon 
business. His answer, referring to the transaction with 
Mitlewski, was: “About that time Parker came to my 
place and he asked me in regard to what kind of a man 
this Mitlewski was, and I told him I considered him au 
all-right man. ‘Well,’ he says, ‘I will see that the Goetz 
people accepts of him then.’ The deal had been made the 
Saturday night before, providing the Goetz people would 
accept of him. After the Ist of September I wrote thie 
Goetz people, and they said they would notify Mr. Parker.” 
Efe presented a letter from plaintiff company dated 
September 24, 1904, written to him, which says: “Noting 
your kind favor of the 22d inst., our salesman, Mr. W. EL. 
Parker, informed us of the arrangement made between 
you and Mr. Fred Mitlewski, which is, in our opinion, en- 
tirely satisfactory, and we hope the two notes past due will 
be paid in the time mentioned in your letter. Thanking 
you for past favors, and hoping that we may be able to 
have business dealings together in the future, we remain, 
Very truly yours, M. K, Goetz Brewing Company, per 
M. K. G.” Defendant was also asked what Parker said 
to him and what he said to Parker. His answer was: “He 
asked me what kind of a man Mitlewski was, and I gave 
him a good recommendation, and told him Mitlewski was 
to take up my notes and assume all indebtedness. * * * 
I told him I had sold to Mitlewski provided Goetz Com- 
pany would accept of the deal. He said it was all right, 
and that Mitlewski was to take up my notes and enter 
into a new contract and take up the indebtedness with 
the Goetz people;” that he then turned the business over 
to Mitlewski and he had nothing further to du with the 
business after that. On cross-examination he stated that 
Mitlewski had been in his employ; that he could not say 
if Mitlewski had any property, and had never represented 
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to Parker that he had; that Mitlewski never signed any 
agreement to pay defendant's debts, but that he did agree 
to do so with Parker and the witness; that the agreement 
with Parker was that defendant was to be discharged from 
liability on the notes; that he never demanded nor re- 
ceived the notes; that he did not know if the business was 
continued in his name, nor did he know if the funds of 
the saloon were deposited and checked out in his name. 
He testified that it was supposed that the business would 
yield sufficient to pay the notes, but that no arrangement 
was made for meeting any deficiency resulting from a 
failure in that regard, and no agreement as to who should 
pay it. On re-examination he was asked to state what he 
said to Mr. Parker in regard to Mitlewski paying the 
notes. His answer was: “TI told him that Mitlewski was 
to take the place and pay off the indebtedness and all the 
notes against me, and to draw up a new contract with 
Mitlewski. Q. What did he say to that? A. Parker said 
it was all right.” This is all the evidence adduced by de- 
fendant in support of the averment of his answer. 

* It is elementary that, in a case of this kind, there can 
be no novation unless the party whom it is asserted as- 
sumed and agreed to pay the debt became unconditionally 
bound to the creditor to pay the debt of the original 
debtor. There must also be the contract of the creditor, 
made with the new debtor, to accept him as his debtor. 
If Mitlewski agreed with defendant that he would hecome 
obligated to the creditor, but entered into no contract 
with the creditor by which he became the debtor of the 
creditor so that the creditor might have maintained an 
action against him, there could be no novation, and the 
original debtor would not be released. In /zzo v. Luding- 
ton, 79 N. Y. Supp. 744, it is said: “Neither do I think 
that the facts proved with respect to these orders con- 
stitute a novation. That requires the creation of new 
contractual relations, as well as the extinguishment of old. 
There must be the consent of all the parties to the sub- 
stitution, resulting in the extinction of the old obligation, 
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and the creation of a valid new one (citing authorities). 
There is no proof here of any consent by McMahon & 
Wells or the brewing company to release Izzo (the orig- 
inal debtor), and to look to the defendant for their pay, 
nor of any valid agreement on the latter’s part making 
him liable to them, and therefore the doctrine of novation 
does not apply.” See, also, Harrington-Wiard Co. v. 
Blomstrom Mfg. Co., 166 Mich. 276; 29 Cyc. 1130; 1 Par- 
sons, Contracts (9th ed.) *217; Clark, Contracts, sec. 260. 

We are unable to find any evidence that Mitlewski be- 
came indebted to plaintiff, or that plaintiff accepted him 
as its debtor. This being true, defendant remained liable 
to plaintiff for the debt evidenced by the notes, and the 
verdict of the jury and the judgment thereon were the 
only verdict and judgment warranted by the pleadings 
and evidence. This renders it unnecessary for us to 
examine the instructions either given or refused. Kielbeck 
v. Chicago, B. & Q. R. Co., 70 Neb. 571, 

The judgment of the district court is 


AFFIRMED, 


CHARLES BE, LEAR, APPELLER, V. WILLY FICKWEILER, 
APPELLANT, 


Firep DeceMBER 18,1912. No. 16,870. 


Mortgages: Forrctosure: Names. Where one takes title to real es- 
tate by his initial letters as his first name, subject to a mortgage 
then existing, the mortgage may be foreclosed and notice given 
him by publication by such name, 


APPEAL from the district court for Keya Paha county: 
WILLIAM H. WESTOVER, JUDGE. Jteversed, 


M. F. Harrington, for appellant. 


Lear & Lear, contra, 
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REESE, C. J. 


This is an action in ejectment, which was commenced 
on the 5th day of February, 1910, and in which plaintiff 
claims the possession of the northeast quarter of the south-. 
east quarter of section 283, and the west half of the south- 
west quarter and the southwest quarter of the northwest 
quarter of section 24, all in township 34 north, of range 
17 west, in Keya Paha county. Aside from certain aver- 
ments in the petition, in which it is alleged that a mis- 
take in the description of the land in one of the deeds con- 
stituting the chain of title is sought to be corrected by a 
reformation of the deed, it is alleged that plaintiff is the 
owner and entitled to the possession of the Jand; that ou 
or about the 10th day of December, 1901, the defendant 
took forcible and unlawful possession of the land, and has 
held such possession without right ever since. Judgment 
for possession and an accounting of rents and profits is 
demanded. 

The defendant’s answer consists of a general denial, 
and the averments that on the 9th day of April, 1889, he 
was the owner of the fee title to said land, when he ex- 
ecuted a mortgage and note to the Nebraska Mortgage & 
Investment Company to secure the suin of $400, bearing 
interest at the rate of 7 per cent. per annum before ma- 
turity, and 10 per cent. thereafter; that, for value, the 
mortgage and note thereby secured were sold and trans. 
ferred to W. C. Brown; that on the 19th day of June, 1900, 
the said Brown commenced suit to foreclose said mort- 
gage, making P. H. Bender, the then holder of the legal 
title, and Mrs. P. H. Bender, who were then nonresidents, 
parties defendant, the service being had by publication; 
that a decree of foreclosure was rendered September 10, 
1900, finding the amount due the plaintiff in said action 
to be $668.48, and ordering the land to be sold to pay the 
same; that an order of sale was issued, the land sold by 
the sheriff to William C, Brown for the sum of $668.48, 
and a sheriff's deed was issued to the purchaser, which 
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deed was duly recorded; that thereafter Brown sold and 
conveyed the premises to defendant, and, under his said 
purchase, defendant took possession of the land in the year 
1901, and has held such possession since said time, the 
possession being open, peaceable and exclusive. It is con- 
ceded in the answer that, by reason of the action to fore- 
close the mortgage having been brought against “P. H.° 
Bender,” instead of against him by his full name, the 
foreclosure was invalid; but alleges that by his purchase 
Brown retained his mortgage lien, and by his deed to de- 
fendant he transferred the same to defendant; that Ben- 
der abandoned the land, paying no taxes thereon, and de- 
fendant’s possession was that of mortgagee in possession, 
which tolled the statute of limitations; that he has paid 
the taxes thereon since 1896, and that before plaintiff can 
succeed in this suit he must pay the amount due on the 
mortgage, as well as the taxes paid by defendant, with 
interes* thereon. aa 

The reply consists of a genera] denial of all unadmitted 
averments in the answer; admits the execution of the note 
and mortgage, and their transfer to Brown; that Philip 
H. Bender became the owner of the property in contro- 
versy, subject to the mortgage; that Brown procured the 
foreclosure as alleged, but that the mortgage was barred 
by the statute of limitations; that defeadant received the 
conveyance from Brown and took possession of the land 
by virtue thereof. There is a special denial of anything 
being due defendant, or that he is in possession as a mort- 
gagee. This being covered by the general denial need not 
be further noticed. A trial was had to the district court, 
without a jury, and which resulted in a finding and judg- 
ment in favor of plaintiff. Defendant appeals. 

It is seldom that an appellate court is called upon to 
~ hold counter to the conclusion of the trial court and the 
counsel upon both sides of the case, but we seem to be 
compelled te do so in this case. It is made clear by the 
pleadings that at the time of the foreclosure of the mort- 
gage Bender was the holder of the title to the land, sub- 
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ject to the mortgage, and that in the deed by which he 
- held title he is named as P. H. Bender. In Stratton v. 
McDermott, 89 Neb. 622, Clark v. Hannafeldt, 91 Neb. 
504, and Butler v. Farmland Mortgage & Debenture Co., 
p. 659, post, we held and decided that where a person ac- 
cepts and holds title to real estate, being described ai:.] 
referred to in that way, and so records his deed, it is 
equivalent to a representation that that is his name, and 
notice by publication may be rightfully given by such 
name. This cause was tried, appealed, and the brief of 
appellant filed before those decisions were made, and it 
is no surprise that neither the court nor counsel adopted 
that view. Following those decisions, we must hold that 
the foreclosure was valid, and that, by his purchase from 
Brown, defendant became the owner, and plaintifi’s action 
cannot be maintained. 

The judgment of the district court is reversed, and the 
cause is remanded for further proceedings. 


REVERSED. 


8. HirgscH DistTiLLInc COMPANY, APPELLANT, V. JOHN J. 
ROACH, APPELLEE. 


Firep DECEMBER 18, 1912. No. 16,899. 


1. Sales: ACTION: BuRDEN or Proor. In an action on account for goods 
sold and delivered, where the purchase and receipt of the goods 
are denied, the burden ig on the plaintiff to prove such sale to 
the defendant. 


QUESTION For Jury. Where the proof is that the 
goods were sold to one in charge of a saloon formerly occupied by 
defendant, and in which the defendant's license was posted up, 
that the order was signed by the person in charge, not as agent or 
manager, but in his own name, that the goods were ordered to 
be shipped to defendant, the order being given without defend- 
ant’s knowledge or consent, and it is also shown that plaintiff 
afterward filed a claim for the account in the county court against 
the estate of the person who gave the order, a question of fact 


2. 
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is presented for the decision of the jury as to the person to whom 
the goods were sold. 


: Evmence. That plaintiff had filed the claim against 
the estate of the person making the order for the goods {fs a cir- 
cumstance tending to show that the goods were sold to such per- 
son. 


APPFAL from the district court for Merrick county: 
GEORGE H, THOMAS, JUDGE. Affirmed. 


William Simeral and I. J. Dunn, for appellant. 
Martin & Bockes, contra, 


Resp, C. J. 


This action was commenced in the county court of 
Merrick county, and was on an account of liquors alleged 
to have been sold by plaintiff to defendant, a licensed 
saloon-keeper in the city of Grand Island, and delivered 
at various times during the months of July, September 
and December, 1908; the bill amounting to the sum of 
$348.14. The answer of defendant consisted of (1) a 
general denial of all unadmitted allegations of the peti- 
tion; (2) admitted that he was a licensed saloon-keeper in . 
Grand Island during the year 1908; (8) a special denial 
that plaintiff sold him any portion of the liquorg for 
which the suit was brought; (4) alleged that, notwith- 
standing he had procured the license as aforesaid, on the 
18th day of July, 1908, he ceased to engage in business in 
Grand Island, and removed to the city of Kearney, and 
las never since said date been engaged in business in 
Grand Island. The fifth paragraph of the answer need 
not be here noticed, except that it is alleged that the 
liquors, if sold as alleged, were sold to G. A. Mann, who 
was then engaged in the saloon business in Grand Island. 
The reply was a general denial, with an averment that 
no defense was stated in the answer, and an allegation 
that plaintiff had no knowlcdge or information at the 
time of the sale that defendant claimed to have sold his 
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saloon, or that Mann, in charge thereof, was not his agent 
with authority to purchase, and that plaintiff dealt with 
Mann as the agent of defendant. After a trial and judg- 
ment in the county court, the case was appealed to the 
district court, where, by stipulation, the pleadings in the 
county court were made the pleadings in the district 
court. A jury trial was lad, which resulted in a verdict 
in favor of defendant, and upon which judgment was 
rendered; the motion for a new trial being overruled. 
Plaintiff apy:eals to this court. 

The principal question presented by the brief ee. ap- 
pellant is one of fact as to whether Mann should be held 
to be the agent of defendant in the purchase of the goods 
described in the account. It is shown that Mr, Mann is 
deceased, and therefore his testimceny could not be had. 
So far as the contention in this case is concerned, it may 
be said that the goods, as charged in the bill, were sold 
and delivered to some one; plaintiff alleges to defendant; 
defendant denies the purchase. Plaintiff’s salesman testi- 
fied that on the 2ist of July, 1908, he went to the place of 
business in Grand Island, which defendant had, and, so 
far as the salesman then knew, still occupied as a saloon, 
and inquired for defendant, but was informed by Mr. 
Mann, in charge, that defendant was out of town. Upon 
being asked if any goods were wanted, Mann stated that 
he could use some, and gave the order, signing his own 
name thereto. The order was headed, “Send to J. J. 
Roach, Grand Tsland,” but whether this was by the direc- 
tion of Main we are not informed. Defendant testified 
that he ceased to do business in Grand Island about the 
18th of the same month; that he was succeeded in busi- 
ness by G. A. Mann; that he removed to Kearney, and 
shipped his stock of liquors to that place, and did not 
authorize any other person to order liquors to be shipped to 
him there after that date. It appears that his city liquor 
license was permitted to remain posted upon the wall of 
the saloon, and which was observed by -plaintiff’s agent. 
There is no evidence of any inquiry having been made by 
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plaintiff’s agent, nor any statements made by Mann, con- 
cerning defendant, except as above stated. The liquors 
were not paid for, and Mann, who it appears resided in 
Hastings, died. During the administration of his estate 
in the county court of Adams county, plaintiff filed a 
claim against his estate for the identical goods sued for 
in this case. Whether the bill was ever allowed against 
the Mann estate is not disclosed by the record before us. 
The proof of the filing of the claim is by the certificate of 
the county Judge of Adams county, and the filing is not 
pleaded as payment, or estoppel, and, as we understand, 
was offered as a circumstance, fur the consideration of 
the jury, tending to prove that plaintiff did not consider 
or understand that the sale was to defendant, but to Mr. 
Mann. For this purpose it was competent, relevant and 
inaterial, and subject to such inferences and weight as the 
jury might think it entitled to. There was no explanation 
given for plaintiff's action in filing the claim, no conten- 
-tion that plaintiff understood Mann and defendant to be 
in partnership, nor other reason for filing the claim than 
that the goods were sold to Mann. This with all the 
other evidence in the case was for the consideration of the 
jury. There was no evidence that Mann was ever the 
agent of defendant, that he ever assumed to act as such 
unless in giving the order, or that defendant ever held 
him out as such, by word or act, unless leaving his license 
posted in the saloon amounted to such; but, on the con- 
trary, the filing of the claim by the leading officer of 
plaintiff was to say, in effect, that the goods were sold to 
Mann, and to no other person. For those reasons, the 
case of Moise v. Weymuller, 78 Neb. 266, is not in point. 
It is claimed in plaintiff’s brief that the certified copy 
of the claim against the Mann estate was not properly 
authenticated. This objection, however, was not presented 
when the evidence was offered; the objection being “in- 
competent, irrelevant, immaterial, not a proper defense, 
and not set up as a defense in the answer.” Had the want 
of proper authentication been presented, it is quite prob- 
able that the objection would have been sustained. 
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We are unable to see that there has been a miscarriage 
of justice, and the judgment of the district court will 
have to be affirmed, which is done. 


AFFIRMED. 


STATE, EX REL. JAMES CONKLING ET AL., APPELLANTS, V. 
JOHN A. KELSO ET AL., APPELLEES. 


Frrep DECEMBER 18,1912. No. 17,600. 


1, Constitutional Law: Sprecrar LEGISLATION: ACT FoR REMOVAL OF 
County Seats. An act of the legislature, upon the subject of the 
relocation of county seats, which provides that no county seat 
shall be relocated, except upon a majority vote of three-fourths 
of the electors, in any case where the county seat has been lo- 
cated and retained for a period of ten successive years, “prior to 
the passage and approval of this act,” in any one place, is void 
under the provisions of section 15, art. III, of the constitution 
of this state, as local.and special legislation. 


: : . A classification which limits its provisions 
to a certain class then in existence, excluding all others from 
ever entering such class by growth, development, or other cause, 
when applied to the relocation of county seats, is equivalent to 
the naming of the county seats within the class, and is thereby 
rendered local and special legislation. State v. Scott, 70 Neb. 
685, followed. 


APPEAL from the district court for Franklin county: 
Frarry 8. DUNGAN, JupGn. Reversed. 


C. C. Flansburg, for appellants, 
George J. Marshall, contra, 


ReEEss, C. J. 


This was an application to the district court for Frank- 
lin county for a writ of mandamus to the county board of 
said county directing it to call a second election for the 
removal of the county seat. It was alleged in the writ, in 
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addition to the allegation of relators’ capacity to maintain 
such an action, that Franklin county is under township 
organization, and respondents are members of the county 
board; that the village of Bloomington is, and has been 
for more than 25 years last past, the county seat of said 
county ; that on the 8th day of July, 1911, a petition was 
filed, signed by more than three-fourths of all the electors 
of the county, as shown by the preceding general election, 
praying the board to call a special election for the re- 
location of the county seat; that the petition was found 
by the hoard to be sufficient, when it ordered that an elec- 
tion be held on the 29th day of August of that year; that 
due notice was given, and the election held, at which 2,251 
votes were cast; that, of the votes cast, the village of Ma- 
con received 713, the city of Franklin 813, the village of 
Bloomington 670, the village of Upland 27, the village of 
Naponee 5, the village of Riverton 18, the village of Hil- 
dreth 5, the village of Campbell 1, the center of the 
county 3, and Ash Grove 1, all thereof being in the county 
of Franklin; that the votes were duly canvassed aud 
found to be as above stated; that upon the same being 
reported to the board, and it appearing therefrom that 
more than three-fifths of all the votes cast had been in 
favor of places other than Bloomington, the then county 
seat, the relators demanded that said board immediately 
call a special election upon said question, but the request 
was denied, and the board refused to call the same. The 
prayer was for a mandamus compelling the board to call 
the desired election. The respondents demurred to the 
writ. The demurrer was sustained. Relators stood upon 
the writ, when the cause was dismissed. Relators appeal. 

The controlling question in this case is as to the validity 
of an act of the legislature of 1905 (laws 1905, ch. 42), 
entitled “An act to aimend section 4410 of Cobbey’s An- 
notated Statutes of Nebraska for 1903, and repealing said 
original section.” The act amended is contained in laws 
1875, p. 159, and is carried forward into Ann. St. 1903-as 
sections 4410 to 4418, inclusive. It is not deemed neces- 
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sary to set out the act of 1875 in full. The substance of 
the act is to the effect that the county seat of any county 
nay be relocated by a vote of three-fifths of the clectors 
at an election called and held for the purpose of voting 
thereon, and that upon a petition of three-fifths of the 
electors to the county board it shall be the duty of the 
board to call such election; that, if no place receives three- 
fifths of the votes cast, another election shall be called and 
the question resubmitted, and, if any place receives three- 
fifths of the votes cast, such place shall be the connty 
seat, except that, if the then county seat shall receive 
more than two-fifths of the votes at either of the elections, 
no further election shall then be called on the petition 
presented, and the county seat shall remain at its then 
place for at least two years, during which time no election 
shall be called upon that question. 

The act of 1995 (laws 1905, ch. 42, Ann. St. 1911, sec, 
4410) is as follows: “Whenever the inhabitants of any 
county are desirous of changing their county seat, and 
upon petitions therefor being presented to the county com- 
missioners, signed by resident electors of said county, 
equal in number to three-fifths of all the votes cast in said 
county at the last general election held therein, and con- 
taining in addition to the names of the petitioners, the 
section, township, and range on which, or town or city in 
which the petitioners reside, with their age and time of 
residence in the county, it shall be the duty of such board 
of commissioners to forthwith call a special election in 
said county for the purpose of submitting to the qualified 
electors thereof the question of the relocation of the county 
seat. Provided, that in case any county seat has been 
located and retained for a period of ten successive years, 
prior to the passage and approval of this act, in any one 
place, the said place shall become and remain the per- 
manent county seat of such county, unless such petition 
be signed by such electors equal in number to three-fourths 
of all the votes cast in said county at the last general 
election held therein. Notice of the time and place of 
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holding said election shall be given in the same manner, 
and said election shall be conducted in all respects the 
same as is provided by law relating to general elections 
for county purposes. The electors at said election shall 
designate on their ballots which city, town or place they 
desire said county seat located at or in, and any place 
receiving three-fifths of all the votes cast shall become 
and remain, from and after the first day « f the third month 
next succeeding such election, the county seat of said 
county; provided, that in case any county seat has been 
located and retained for a period of ten successive years, 
prior to the passage and approval of this act, in any 
one place, it shall not be removed unless some other place 
shall receive three-fourths of all the votes cast at said 
special election.” This act is practically a copy of the 
original section (laws 1875, p. 159, sec. 1; Ann, St. 1903, 
sec. 4410), but with the provisos added. By the first 
proviso, if the county seat hag existed at any one place for 
ten successive years prior to the passage of the act, the 
petition asking a submission of the question must be signed 
by three-fourths, instead of three-fifths, of the electors. 
By the second proviso, if the county seat has remained in 
the same place for ten years prior to the passage of the 
act, another place must receive three-fourths of all the 
votes cast at the election, or no removal will result. 

It is contended by relators that both of these provisos 
are violative of section 15, art. III of the constitution, and 
yoid, as local and special legislation. That section pro- 
vides: “The legislature shall not pass local or special 
laws in any of the following cases; that is to say: * * * 
Locating or changing county seats.” The vice of the act 
above quoted, if any, is found in the clause limiting the 
provisions to county seats which have been located for 
ten successive years “prior to the passage and approval” 
of the act. There can be no just objection to the classifi- 
cation of county seats, if such classification ig general 
and could be applied to all counties in the state, should 
the county seat remain unchanged for a specified number 
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of years. This principle is recognized in State v. 
Berka, 20 Neb. 875; Van Iorn v. State, 46 Neb. 62; Liv- 
ingston Loan & Building Ass'n v. Drummond, 49 Ned. 
200; State v. Farmers & Merchants lrrigation Co., 59 Neb 
1; State v. Frank, 60 Neb. 327, 61 Neb. 679; State v. 
Stuht, 52 Neb. 209. But in State v. Scott, 70 Neb. 685, a 
different rule is applied where the limitation closes the 
door to any further admission to the class, and the act 
is held to be the equivalent of naming tlhe county seats to 
which the proviso is to be applied, and can never apply 
to any others, and to that extent it is both local and spe- 
cial legislation. We have examined the cases cited in 
State v. Scott, supra, and they support the holding in that 
case, and in addition we cite Nichols v. Walter, 37 Mina. 
264; Codlin v. County Commissioners, 9 N. M. 565; 15 
Am, & Eng. Ann. Cases, 856 et seg. The rule appears 
to be settled by an almost unbroken line of decisions that 
a classification which limits the application of the law to 
present condition, and leaves no room or opportunity for 
an increase in the numbers of the class by future growth 
or development, is special, and a violation of the clause of 
the constitution above quoted. It follows that the limita- 
tion in the act to all county seats which had existed for 
ten successive years at the time of the passage of the act, 
and not permitting the rule to be applied to other counties, 
is equivalent to the naming of the county seats of that 
class, and is therefore void. This being true, we are com- 
pelled to accept the Jaw as it’ existed in the act of 1875 
unchanged. There is no doubt but that the spirit of the 
law of 1905, could it be enforced, is salutary and desir- 
able, and the attention of the legislature is called to the 
benefits to be derived from such an act, but with those 
words of limitation omitted. Whether a change of the 
county seat can be legally effected by an effort to follow 
the involved and complicated provisions of the act of 1875 
is not now before us, and is not decided, The question 
may never arise. 
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The judgment of the district court’ ix reversed and the 
cause remanded for further proceedings. 


REVERSED. 


PROVIDENCE JEWELRY COMPANY, APPELLANT, V. GRAY 
MERCANTILE COMPANY, APPELLEE. 


Firep DeceMner 18,1912. No. 16,881. 


1. Appeal: Fixptnes. Where an action at law fs tried in the district 
court without a jury, findings of fact have the same force as a 
verdict. 


2. Parol Evidence: Sates py SAMPLE. Oral warranties made by an 
agent or traveling salesman, that the goods sold would be equal 
to the samples exhibited by him in procuring an order for the 
sale of goods, may be shown by parol, in a proper case, though 
the order contained the provision that the principal will not be 
bound by terms not in the written order. 


8. Sales: REFusAL To AccePT. Independently of an express contract, a 
purchaser by sample may refuse to receive the, goods when de- 
Hvered, if they fail to correspond to the sample. National En- 
graving Co. v. Queen City Laundry, ante, p. 402. 


Appeal from the district court for Platte county: 
GrEorcE H. THOMAS, JUDGE. Affirmed. 


George W. Wertz, for appellant. 
Reeder & Lightner, contra. 


Barnes, J. 


Action to recover the price of certain jewelry alleged 
to have been sold and delivered by plaintiff to defendant 
on a written order or contract. The petition was in the 
usual form. Defendant admitted giving the order for the 
goods inentioned in plaintiff's petition, and alleged that 
it did not contain the entire contract; that a part thereof 
was omitted by mistake at the time the order was given. 
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It was further alleged that it was agreed by and between 
plaintiff and defendant, at the time defendant signed the 
order in question, that if the articles mentioned therein 
were not satisfactory or equal in quality, value or pattern 
to the samples shown and exhibited to the defendant by 
plaintiff's agent or traveling salesman, the defendant 
should have the right to return all unsold articles, with 
payment for what had been sold, and the contract of sale 
should thereby be canceled. It was further alleged that 
prior to the signing of the contract, and as an inducement 
to the defendant to enter into the same, plaintiff falsely 
and fraudulently stated to the defendant that it was a 
manufacturer of jewelry, such as was exhibited by sample ; 
that the prices affixed to each of the articles mentioned in 
the contract were the regular wholesale prices of such 
goods, and as cheap as any wholesale dealer could sell 
such merchandise; that plaintiff also falsely and fraudu- 
lently stated to defendant that all of said merchandise 
described in the written order would be fully equal to the 
samples exhibited, for quality, appearance and workman- 
ship; that the goods were of a superior quality of gold 
plate, possessing good wearing qualities, and would give 
satisfaction to the trade generally; that at that time de- 
fendant was not familiar with the wholesale or trade 
prices of the goods inentioned in the contract, all of which 
was well known to the plaintiff; that believing the false 
and frandulent representations so made by the plaintiff, 
relying thereon, defendant entered into the contract; that 
shortly after the receipt of the goods defendant discovered 
that all of the plaintiff’s statements were false and un- 
true; that plaintiff was not a manufacturer; that the 
jewelry delivered was not equal to the samples shown to 
defendant, either in quality, workmanship or appearance; 
that the goods were not a superior quality of gold plate, 
and did not possess good wearing qualities; that, in fact, 
the goods were of no value, and were a positive damage to 
any dealer who would sell tie same; that the prices affixed 
to the different articles were not the regular wholesale or 
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trade prices thereof; that such goods were being sold by 
reputable wholesale dealers from 40 to 50 per cent. less 
than the prices named in the order; that, upon the dis- 
covery of said facts, the defendant rescinded its said 
order and returned to the plaintiff all the unsold goods 
then on hand, together with payment for all that had 
been sold. The defendant prayed that the contract be 
reforined to correspond with the true contract between the 
parties, and that defendant have judgment for a dismissal 
of plaintiff’s cause of action, together with such other 
relief as might to the court seem just and equitable. The 
reply, in substance, was a general denial. The cause was 
tried to the court, without the intervention of a jury. De- 
fendant had the judgment, and the plaintiff has appealed. 

It is contended that the evidence does not sustain the 
findings and judgment of the trial court. It appears that 
defendant, to maintain the issues on its part, produced 
several competent witnesses who testified that the goods 
in question were of a cheap and inferior quality; that the 
wholesale price on that class of goods ranged from 20 to 
200 per cent. less than the prices named in the written 
order. The members of the defendant company testified 
that, at the time they made the order, they had no expe- 
rience in the business of buying and selling jewelry; that 
they relied on the statements made by the plaintiff’s travel- 
ing salesman, and that his statements were false and un- 
true in many particulars. This evidence was disputed by 
plaintiff’s traveling salesman and hy its president. The 
testimony shows beyond question that plaintiff’s traveling 
salesman, at the time he took the order in question, had 
samples of the goods which he proposed to sell, and stated 
that the articles mentioned in the written order were equal 
to such samples in quality, workmanship and appearance. 
There was some competent testimony intruduced by the 
defendant tending to show that the goods actually de- 
livered were much inferior in quality, value and appear- 
ance to the samples which were exhibited to defendant at 
the time plaintiff obtained the written order. It was also 
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shown that shortly after defendant received the goods in 
question they ascertained their true condition and value, 
and, upon finding that they were not equal to the samples, 
defendant returned the shipment to the plaintiff, paying 
the return charges thereon, and forwarded a draft for the 
price of the small portion of the goods sold before ascer- 
taining their actual quality and value. It appears that 
plaintiff refused to accept the goods and brought this suit 
to recover the agreed price thereof. Having in view the 
rule that the finding of a court in such an action has the 
same force as the verdict of a jury, we are of opinion that 
the plaintiff's contention that the evidence was insufficient 
to sustain the judgment must fail. 

As we view this case, it must be ruled by Nationa? En- 
graving Co, v. Queen City Laundry, ante, p. 402, where 
it was held that, independently of an express contract, a 
purchaser by sample may refuse to receive the gouds when 
delivered, if they fail to correspond to the sample. In 
such case a return of the goods, with payment for such as 
were received and sold, is a defense to an action for the 
purchase price thereof. 

The defendant in this case having pursued that course, 
the judgment of the district court is 

AFFIRMED, 


SEpGWICK, J., concurs in the conclusion only. 


STATE, EX REL. GRANT G. MARTIN, ATTORNEY GENERAL, 
RELATOR, V. JOHN J. RYAN ET AL., RESPONDENTS. 


Firrep DECEMBER 18,1912. No. 17,363, 


1. Statutes: ENacTMENT: AMENDMENT. Where amendments have been 
made to a bill after its first or second reading in either house, it 
is not essential or necessary that it be again read at large on 
three different days in each house in order to comply with sec- 
ticn 11, art. III of the constituticn. 
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2. : Where a bill has been introduced into the 
legislature within the time limited by the constitution for the 
introduction of bills, amendments which are within the general 
purpose of the bill may be made after that limit has expired. 


3. Estoppel: MANDAMUS: STATE 4S NOMINAL Party. A mandamus pro- 
ceeding brought by a private citizen cannot estop the state in 
other litigation from taking a different position from that taken 
by the relator in the mandamus proceedings, since the state is 
only a nominal party thereto under section 2, ch. 71, Comp St. 
1911. 


4. Officers: REMOVAL: PoLICE COMMISSIONERS. Members of the board 
of fire and police commissioners of the city of South Omaha who, 
together with police officers under their supervision and control, 
have actual knowledge of frequent violations of the laws of the 
state by saloon-keepers in selling liquors on election day and Sun- 
days and at prohibited hours of the night, and make no attempt in 
good faith to suppress such crimes or to enforce the law, are guilty 
of a wilful refusal to perform their duty. 


§. Evidence held to support the findings of fact of the referee, 


ORIGINAL application in quo warranto to oust re- 
spondents from the office of fire and police commissioners 
of South Omaha. Judgment of ouster. 


Grant G. Martin, Attorney General, George W. Ayres 
and J. D. Ringer, for relator. 


Harry B. Fleharty, Smyth, Smith & Schall and W. J. 
Connell, contra, 


LeTron, J. 


This is an original proceeding in quo warranto against 
the respondents, Jobn J. Ryan and Joseph Pivonka, fire 
and police commissioners of the city of South Omaha. 
Nebraska, brought under the provisions of “An act to pro- 
vide for the removal by quo warranto of derelict officers,” 
commonly known as the “Sackett law.” Laws 1907, ch. 
87; Comp. St. 1911, ch. 71, secs. la, 1b. 

The information sets out at length that there are three 
members of the board of fire and police commissioners, 
two of whom are the respondents and the other is the 
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mayor of the city. It sets forth specifically the statutory 
duties of the board with respect to the police force of the 
city, the granting of licenses for the sale of liquors, and 
the enforcement of the laws of the state and ordinances 
of the city with respect to the liquor traffic. It then al- 
leges that the respondents have wilfully failed, neglected 
und refused to enforce the laws of the state of Nebraska 
in these respects, setting forth specific charges of neglect 
of duty, and naming the time when and the individual 
with respect to whose conduct the wilful failure to enforce 
the laws took place. The prayer is that the right and title 
ofeach of the respondents to hold the office of member of 
the board of fire and police commissioners be declared 
forfeited and that they be ousted from office. A motion to 
quash the information was filed, which was overruled. 
The respondents answered by a general denial, and a 
denial of the jurisdiction, and of the sufficiency of the 
facts pleaded to constitute a ground for the relief sought. 
Afterwards objections were filed to the jurisdiction of the 
court over the subject matter of the action, for the alleged 
reason that the term of office of the respondents had ex- 
pired April 8, 1912, that the offices had been filled at an 
election held April 2, 1912, and that the board duly elected 
at such election had qualified and assumed the duties of 
the office. These were overrnled and the Honorable Silas 
A. Holcomb, formerly chief justice of this court, was 
appointed referee to take the testimony and report his 
findings of fact and conclusions of Jaw to the court. 

At the time of the hearing before tle referee, and be- 
fore any testimony was offered, tle respondents asked leave 
to file an arnended and supplementary answer, which, in 
addition to the former defenses, pleaded that on April 5, 
1910, respondents were elected members of the board for 
two vears and until April 9, 1912; that in 1911 the legis- 
lature pretended to amend the statutes so as to abrogate 
the holding of a city election in the year 1912, and to 
provide that the officers elected in 1912 should hold their 
offices until 1913; that the attempted amendinents were 
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void because not made until more than 40 days of the 
sitting of the legislature lad elapsed, and not until the 
52d day of the session; that they are not germane to the 
original bill; and that they were not read at large on 
three different days in either honse of the legislature, and, 
hence, are unconstitutional and void; that the term of 
office which respondents were filling at the time the in- 
formation was filed against them expired by limitation on 
April 8, 1912, and therefore they ceased to hold the office 
or the term of office fur which they were elected in April, 
1910; that afterward certain proceedings were had in the 
district court for Douglas county whereby a mandamus 
was issued causing an election to be held on April 2, 1912, 
for the election of city officers to succeed the respondents ; 
that such an election was held and the respondents were 
re-elected to their respective offices to succeed theniselves 
for the term of two years commencing on April 9, 1912, 
and that they qualified therefor and entered upon the 
duties thereof, and that they are now holding the office 
by virtue of this later election. The referee permitted the 
amended and supplementary answer to be filed, but made 
no ruling as to its effect. 

A large number of witnesses were examined in behalf 
of both the relator and the respondents and much docu- 
mentary evidence was submitted. When the evidence with 
respect to the mandanuus proceedings was offered, the ref- 
eree held that “the proffered evidence is not admissible 
under the issues as at present formed, but, in view of the 
possible ruling by the court admitting an amendment to 
the pleadings, will permit the proffered evidence to be made 
a part of the record.”: 

The referee found that the respondents were elected in 
April, 1910, and are now members of the board of fire and . 
police commissioners by virtue of such election; that a 
part of the duties of the board was to keep a record of its 
proceedings as a public record, that a partial record was 
kept, but not a full and complete record as required by 
law; that for the years 1910 and 1911 the board granted 
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about 80 licenses to different persons to engage in the 
saloon business in South Omaha, and that bonds werv 
required from each in the penal sum of $5,000 conditioned 
as provided by law; that 31 of the whole number of bonds 
given and approved were signed by sureties who had each 
justified as worth $2,500 over and above all his debts, ob- 
ligations and exemptions, and on each bond was a printed 
form whereon each had sworn that he was not principal 
or surety upon any other bond; that of these 31 bonds the 
“signers were in almost every instance worthless as sure- 
ties, and said bonds so. taken, accepted and approved 
were wholly and entirely inadequate and insufficient for 
the purposes mentioned and contemplated by law; and 
that the penal suin mentioned in said bonds could not be 
collected from any one or all the sureties who signed said 
bonds. * * * That no investigation was made by said 
respondents to ascertain the worth, property and. quali- 
fications of the sureties on said bonds so taken and ac- 
cepted, save such information as was contained in said 
justifications so made by each and all of said sureties who 
respectively signed said bonds; that the city attorney 
advised said respondents as members of the said board of 
fire and police commissioners that when bonds were pre- 
sented, whereon the sureties had justified or qualified, as 
aforesaid, they (the respondents) were not charged with 
the duty of making other or further inquiry regarding the 
responsibility and efficiency of the sureties so offered on 
the respective bonds by them accepted and approved; that 
gross carelessness characterized the action of the respond- 
ents in approving said bonds and granting licenses to the 
respective applicants therein mentioned, and that reason- 
able inquiry upon their part would haye disclosed the fact 
that said sureties were not qualified, and did not possess 
property of the value stated subject to execution over and 
above debts and exemptions, and that said bonds were 
wholly and totally inadequate; that in severa] instances 
said respondents were charged with knowledge of facts 
and circumstances which would put a reascnably prudent 
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and careful person upon inquiry as to the sufficiency of 
the bonds and the sureties thereon so offered for approval 
by the different applicants for saloon licenses. I find that 
the action of the respondents in the acceptance and ap- 
proval of said inadequate and insufficient bonds and the 
granting of licenses to the respective applicants was not a 
wilful failure or refusal to enferce the law with respect to 
the giving and approval of such bonds within the meaning 
of section 1731a, Ann. St. 1911.” 

The report then makes specific findings that certain 
keepers of saloons, giving their names, between May 1, 
1910, and October 1, 1911, violated the law by selling and 
giving away jntoxicating liquors duriug the hours pro- 
hibited by law and on election days and Sundays. It con-~ 
tinues: “That during the period covered by and men- 
tioned in the information filed in this case, to wit, from 
May 1, 1910, to October 1, 1911, and while the respond- 
ents were acting as fire and police commissioners, there 
were many and repeated violations of the law with respect 
to the sale of intoxicating liquors by persons to whom 
license to sell had been granted, by the sale and giviny 
away of intoxicating liquors at their several places of 
business between the hours of 8 P. M. and 7 A. M., also 
on election days and on Sundays. * * * That respond- 
ents personally knew of some instances of violations of 
the law in the above mentioned respect; that many coin- 
plaints were made to them of alleged violations, and the 
repeated antl continued violations in that regard were 
such as that they must have known that the law was not 
heing observed by the licensed saloon-keepers, but, on the 
contrary, was being continually, openly and notoriously 
violated ; that during said period, and at times when illegal 
sales were made in violation of law, the front doors of the 
- saloons were generally closed and locked, but entrance 
thereto was obtained through side and rear doors by those 
that were procuring liquors during such prohibited hours; 
that the prevailing sentiment among the inhabitants of 
said city of South Omaha was and is averse to the require- 

44 
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ments of law prohibiting the sales of liquor between the 
hours mentioned and on election days and Sundays, and 
favored a policy that permitted the obtaining and pur- 
chasing of intoxicating liquors during such probibited 
hours and on Sundays; that the respondents neither 
themselves nor through the police department made any 
earnest, continued or persistent effort to enforce the law 
in regard to such sales or to prevent violations thereof, or 
to punish those guilty of such violations, nor did they act 
in good faith regarding the enforcement of such laws, nor 
did respondents use reasonable effort or actively endeavor 
either by themselves or through the police department to 
secure the enforcement of such laws, and they failed to 
adopt any efficient rules and regulations, or any rules and 
regulations whatever, for the purpose of sectwing the en- 
forcement of the law in regard to sales at times prohibited 
by law, and to punish violations thereof, to control the 
traffic and require observance of the law in that regard 
* * * That no continued, persistent or determined effort 
was inade during said time on the part of the respondents, 
or caused to be made by them, to require and compel 
licensed :vendors to observe the law by abstaining from 
the sale of intoxicating liquors after 8 P. M. and before 
7 A. M. and on election days and on Sundays, and no 
sufficient rules nor regulations were adopted by said fire 
and police commissioners with the view of requiring, in- 
structing and directing the members of the police force 
to prevent such violations and to punish those violating 
the law in regard to such prohibited sales; that in regard 
to the sales of intoxicating liquors by licensed vendors or 
saloon-keepers hetween the hours of 8 P. M.-and 7 A. M. 
and on election days and on Sundays during the period of 
time mentioned in the information, to wit, from May 1, 
1910, to October 1, 1911, respondents have wilfully re- 
fused, failed and neglected to enfcrce the law which it 
was their duty to enforce within the meaning of said sec- 
tion 1781a.” The referee finds as conclusions of law: 
“(1) That respondents and each of them have forfeited 
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their right and title to the office of meinber of the board 
of fire and police commissioners of the city of South 
Omaha now held by them. (2) That a judgment of ouster 
should be entered removing them and each of them from 
such office.” 

Iexceptions were filed to the findings of facts adverse to 
the respondents, and also to the report, for the reason that 
the referee did not make any findings upon the issues ten- 
dered by the amended and supplemental answer. The 
ease has been submitted upon these exceptions, and upon 
the motion of the attorney general to confirm the report 
of the referee and for a judgment of ouster, 

We will first consider the contention of the respondents 
that the evidence is not sufficient to sustain a finding that 
the respondents have wilfully and unlawfully failed, neg- 
lected and refused to enforce the laws of the state of Ne- 
braska. It is impossible within the necessary and proper 
limits of this opinion to set forth the evidence. Each of 
the respondents testifies that, while he had no personal 
knowledge of violations of the liquor law, complaints came 
to him that the laws regulating the liquor traffic were be- 
ing violated, and that, in consequence thereof, a resolu- 
tion was passed by the board instructing the chief of police 
to exert every energy in the pursuit and conviction of 
offenders against the law. It is shown that this resolu- 
tion was adopted unanimously and communicated to the 
chief of police and to the officers under his control and 
direction. There is evidence in the record that as to some 
of the saloon-keepers, these respondents endeavored to 
enforce the law, but the conclusion which we draw from 
the testimony as a whole is that the findings of fact to 
which exceptions were taken are amply supported by the 
testimony. We are also inclined to the view that the 
evidence as to the approval of bonds would justify a con- 
clusion less favorable to respondents than that drawn by 
the referee. 

Respondents contend that they are not holding the same 
terms of office that they held when these proceedings com- 
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immenced, and cannot be removed from their present office 
because of misconduct .committed during a prior term. 
This contention, however, was made and disposed of at a 
prior hearing in this case (State v. Ryan, 91 Neb. 696), 
and it is unnecessary to repeat what is said in that 
opinion. 

The supplementary and amended answer filed with the 
referee, however, seeks to raise for the second time this 
issue upon other grounds, and while, on account of the late 
day. of its tender, we perhaps should not allow it to be 
filed, we have considered its allegations as a part of the 
issues. It pleads, in substance, that the amendatory act 
(laws 1911, ch. 12) was not passed in accordance with 
the requirements of the constitution, and is illegal and | 
void, and, hence, that respondents’ term ended in April, 
1912. I[t is said that the original bill (Senate Tile No. 93) 
was introduced within 40 days after the meeting of the 
legislature provided for that purpose, and that on the 
52d legislative day the legislature attempted to amend 
the bill with respect to the terms of officers of the city, 
and the time and imauner of holding city elections, and 
that the sections thus sought to be changed were in nowise 
referred to in the original bill and bear no relation thereto. 
The bill, as originally introduced, provided for the amend- 
ment of certain sections of the charter of South Omaha. 
The amendments made to the bill provided, in addition, 
for the amendment of certain other sections of the charter. 
Jt is contended that since this court has held that under 
a restrictive title of an amendatory act the amendment 
must be germane to the original section proposed to be 
changed, and since, after the time for the introduction of 
bills had expired, certain new sections were embraced in 
this act by amendment, the principles announced in State 
v. Tibbets, 52 Neb, 228, apply, and the amendment is void. 
We think this result does not follow. The legislature has 
full control over the passage of bills, and may amend the 
same and the title to the same at any time permitted by 
its rules during their progress through the legislature. If 
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the amendment is germane to the subject of the original 
bill, and not an evident attempt to evade the constitution, 
the fact that the time limit for new bills has expired is 
immaterial, A case directly in point is Common Council of 
Detroit v. Schmid, 128 Mich. 379, in which it is said: “Sec- 
tion 28, art. 4, of the constitution, providing that no new 
bill shall be introduced in the legislature after the expira- 
tion of the first 50 days of the session, does not prevent 
the substitution of one bili for another after such period, 
provided the subject matter of the substituted bill is ger- 
mane to the general purpose indicated by the title of the 
original bill. Under this rule, a bill purporting by its 
title to amend a specified section of a city charter, without 
stating the subject of the section, may have substituted 
for it a bill to amend a certain other section of the same 
charter, the subject natter of which has no necessary con- 
nection with that of the former section.” See, also, Atéor- 
ney General v. Stryker, 141 Mich. 487; Pack v. Barton, 
£7 Mich. 520; Hale », McC ecttigan, 114 Cal. 112. Further- 
more, the language of the opinion in the Tibbets case is 
applicable to the amendment by a new statute of a pre- 
viously existing law, and not to the amendment in the leg- 
islature of a mere bill for an act. 

It is also contended that the bill was not read at large 
in either house on three different days, and that the 
journals of the house and senate show this to be the fact. 
The fact that after amendments have been made the bill 
as amended is not read upon three different days is nut 
material or essential. If this was necessary and each 
amendment necessitated three separate readings of the bill 
in each house thereafter, the process of legislation would 
be interminable. Stute v. Liedtke, 9 Neb. 490; Cleland 
vo, Anderson, 66 Neb. 252, 262. As to the other point, we 
have examined the original enroiled bill and the recorded 
history, in the office of the secretary of state, of its prog- 
ress through the legislature. These show that the title tuo 
the bill was amended in the senate before it reached the 
house; that it was sent to the house under the amended 
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title, and read there the first time under the same; that 
the house reported to the senate that it had passed the bill 
under the amended title; that it was enrolled under the 
pruper title, as certified by the joint committee; and that 
it was certified by the proper officers as having passed 
under the proper title. The only discrepancy is that the 
printed house journal recites that the bill under its proper 
number, but under the original title, was read the third 
time and passed. It is apparent that the statement in 
the printed journal that the bill was read in the house for 
the third time by its original title is erroneous. Consid- 
ering the whole history, and applying the presumptions of 
validity, we are satisfied that the bill followed the con- 
stitutional route. State v. Moore, 37 Neb. 13. 

It is also urged that the state of Nebraska is estopped 
to urge that respondents’ term of office did not expire in 
April, 1912, for the reason that certain proceedings were 
had, entitled the State of Nebraska, ex rel. Thomas Hoce- 
tor and August Miller, v. Patrick J. Trainor and Frank 
H. Good, the Mayor and City Clerk of South Omaha, to 
compel the calling of an election on April 2, 1912, in the 
city of South Omaha for the election of city officials, in- 
eluding members of the board of fire and police commis- 
sioners. AS a result of the suit a peremptory writ was 
issued commanding the calling and holding of the election. 
At this election the respondents were elected to a term 
of office beginning on the 9th day of April, 1912. Re. 
spondents argue that, since the state went into the district 
court alleging that the terms of the city officers elected 
in April, 1910, expired in April, 1912, and obtained the 
writ mentioned, it is now estopped to say that the re- 
spondents are still holding the term for which they 
were elected in 1910. This position is untenable. Under 
the statutes of this state, any citizen may sue out writs of 
mandamus without application te the prosecuting attor- 
ney. Comp. St. 1911, ch. 71, sec. 2. This being so, we 
can see no basis upon which an estoppel against the state 
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can arise. We have not been cited to any authority so 
holding, and are satisfied that none such can be found.. 

It is insisted that the information does not state a 
cause of action for a wilful failure to enforce the saloon 
closing laws. The gist of the argument on this point is 
that, under the statute, it is not the duty of the board of 
fire and police commissioners to file complaints or to 
prosecute violations of the law, and that such matters are 
under the sphere of duty of the mayor and chief of police. 
But the charter provides: “The board of fire and police 
commissioners shall have the power, and it shall be the 
duty of suid board to appoint a ehief of police, and such 
other officers and policemen, all of whom shall be electors 
of such city, to the extent that funds may be provided for 
by the mayor and council, to pay their salaries, and as 
maybe necessary for the proper protection and efficient 
policing of the city, the chief of police and all other police 
officers and policemen shall be subject to removal by the 
board of fire and police commissioners under such rules 
and regulations as may be adopted by said board, when- 
ever said board shall consider and declare such removal 
necessary for the proper management or discipline or for 
the more effective working or service of the police depart- 
ment. * * * Tt will be the duty of said board of fire 
and police commissioners to adopt such rules and regula- 
tions for the guidance of the officers and men of said de- 
partment, for the appointment, protection, removal, trial, 
or discipline of officers or policemen as said board shall 
consider proper and necessary.” Section 8262, Ann. St. 
1911. It further provides: “The chief of police shall have 
the supervision and control of the police force of the city, 
and in that connection he shall] be subject to the orders of 
the board of fire and police comniissioners, and al] orders 
relating to the direction of the police force shall be given 
through the chief of police, or, in his absence, to the officer 
in charge of the police force.” Section 8263, Ann. St. 
1911. 

In State v. Donahue, 91 Neb. 311, where it was sought 
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to remove the chief of police of Omaha under like pro- 
ceedings, and where the provisions in the charter of the 
city were almost identical in respect to the powers and 
duties of the board of fire and police commissioners and 
the chief of police, it was held that the chief of police was 
not subject to removal, even though palpable and open in- 
fractions of law were proved, for the reason that he was 
carrying out the policy of his superiors, thé board of fire 
and police commissioners. The opinion says: “He was 
appointed by the mayor and police board. He was remov- 
able by them at their pleasure. They had all of the in- 
formation in regard to existing conditions that the re- 
spondent had. He knew what had been determined by 
his superiors to be a sufficient and proper enforcement of 
the law. He knew that if he violated their policy they 
might be expected to immediately remove him in favor of 
one who would obey instructions. * * * If he in good 
faith believed that it was his duty to take such action in 
regard to the enforceinent of the law as the mayor and 
board of fire and police commissioners prescribed for him 
he may have been mistaken, but it does not clearly appear 
that he acted wilfully.” In the concurring opinion of the 
chief justice we find this: “Questions of this kind must 
be solved by a consideration of the facts in each particular 
case. If the mayor and police board, admittedly the 
superiors of the chief of police, knowingly and wilfully 
stand in the way of the enforcement of the law by their 
subordinate officers, it seems clear that they should not 
escape, and the whole of the penalties of the law inflicted 
upon their subordinates.” The chief of police is not liable 
under this decision (as to which the writer dissented). 
If his superiors are likewise invulnerable to assault for 
failure to enforce the law, as respondents contend, the 
remedial statute under which these proceedings are brought 
may as well be repealed. 

The evidence convinces us that the conduct of the re- 
spondents was such as to raise the bulwark of the Donahue 
case against every attempt by the state to remove the 
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police officers of the city for such derelictions of duty as 
charged here, and that the information is sufficiently 
specific in the respect mentioned. 

On the whole case, we are of the opinion that the report 
of the referee is eminently fair and just to the respondents, 
giving them the benefit of every doubt, and giving full 
weight to all the evidence produced in their behalf. We 
are also satisfied that the evidence is ample to sustain the 
conclusions of law. The exceptions are overruled, the | 
report of the referee confirmed, and judgment of ouster 
rendered as prayed. 

JUDGMENT OF OUSTER. 


Harry L. NorTON, APPELLANT, V. LINCOLN TRACTION 
COMPANY, APPELLEE. 


Fitep DECEMBER 18,1912. No. 16,845. 


New Trial: Amount oF DaMaces. “In an action for personal injuries, 
a new trial will not be granted on account of smallness of 
damages.” O’Reilly v. Hoover, 710 Neb. 357. 


AppraL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed. 


M. L. Kimmel, T. J. Doyle and G. L. De Lacy, for ap- 
pellant. 


C. 8. Allen, contra. 


Ross, d. 


This is an action to recover damages in the sum of 
$10,000 for personal injuries caused by the alleged negli- 
gence of defendant in running a street car, on which plain- 
tiff was a passenger, rapidly around a curve at Sixteenth 
and M streets in the city of Lincoln, and in throwing him 
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violently to the pavement. The answer was a general de- 
nia] and a plea of negligence on the part of plaintiff. From 
a judgment on a verdict in favor of plaintiff for one dol- 
lar, he has appealed. 

The controlling question for review is the sufficiency of 
the evidence to sustain a verdict for one dollar only. 
Plaintiff was seriously injured. The jury found in his 
favor. He insists that evidence of his hospital expenses 
and of other definite items of pecuniary damage amount- 
ing to $220.70 is undisputed; that therefore the verdict is 
too small to be sustained by the evidence; and that con- 
sequently a new trial should be granted. Defendant’s 
answer to this argument is that section 315 of the code for- 
bids the granting of a new trial on account of the small- 
ness of damages awarded by a jury in an action for per- 
sonal injuries. The precise. question was considered in 
O’Reilly v. Hoover, 70 Neb. 357, and it was there held: 
“In an action for personal injuries, a new trial will not 
be granted on account of smallness of damages.” Section 
315 of the code, though repealed in 1911 (laws 1911, ch. 
169), was in force when the trial court overruled plain- 
tiffs motion for a new trial in the present action, and is 
binding on the parties thereto. The judgment below can- 
not be reversed without overruling the case cited, and it 
is deemed inadvisable to do so. Adherence to that case 
leaves the proceedings below without error. 


AFFIRMED. 


PHILIP C. SCHROEDER, APPELLANT, Vv. Lopce No. 188, 
INDEPENDENT ORDER OF ODD FELLOWS, BT AL., AP- 
PRLLEES. 

Firep DECEMBER 18,1912. No. 16,838. 


1. Trial: Instrrvtctions: Issues: SUBMISston oF PLEADINGS TO JuRY. 
It is the duty of the court to fairly and fully state the issues to 
the jury; and, when it has done so, there is no necessity, nor is 
it a commendable practice, to permit the jury to take the plead- 
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ings with them to the jury room; but the action of the court in 
doing so ig not sufficient ground for a reversal of the judgment, 
where it appears that such action wag not prejudicial to the party 
complaining thereof. 


Fauure To Request. “Before error can be predi- 
cated upon the failure of the court to present a particular feature 
of a case to the jury, the party complaining should, by an appro- 
priate instruction, request the court to charge upon that feature.” 
German Nat, Bank v. Leonard, 40 Neb. 676. 


: REPETITION. While frequent repetition of a proposi- 
tion in the instructions of the court should be avoided, and in 
some cases may constitute prejudicial error, it will not be so held 
where it appears that the party complaining was not prejudiced 
thereby. 


4, Negligence: Action: ConsrrucTION oF Wart. One who constructs 
a wall so that if it falls it will fall upon and injure the adjoining 
premises is bound to so construct it that it will withstand any 
gales which, from past experience, are reasonably to be expected 
in that locality. 


5. Evidence examined, but on account of its voluminous character not 
set out, and held sufficient to sustain the verdict of the jury. 


AppraL from the district court for Phelps county: 
Tiarry 8S. DunGAN, Jupen. Affirmed. 


W. 8. Morlan and James I. Rhea, for appellant. 
W. D. Oldham and G. Norberg, contra. 


Fawcett, J. 


Plaintiff brought this action in the district court for 
Phelps county, to recover damages to his store build- 
ing and merchandise, occasioned by the falling of a brick 
wall of a building, being constructed by defendants, ad- 
joining his building on the north. There was a verdict 
and judgment for defendants, and plaintiff appeals. 

This action was brought against the lodge, its building 
committee, the independent contractor, and the contrac- 
tor’s bondsmen. The amended petition alleges that the 
building was erected in an unskilful and negligent man- 
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ner; that the wall of the building was carelessly and neg- 
ligently built so that it overtopped plaintiff’s building 12 
feet; that it was allowed to remain in a green and imima- 
ture condition, without properly bracing or staying the 
saine, without joists, anchors or stays, and was permitted 
to remain unsupported so that it was liable to be blown 
down, and that, as a result thereof, it was blown down 
upon plaintiff's building, causing damage to plaintiff in 
the sum of $38,000; that the falling of the wall was caused 
by a severe wind upon January 28, 1909. Upon the trial 
all of the defendants were released by the instructions of 
the court except the contractor, defendant Anderson. As 
to him the case was submitted to the jury. No error is 
urged here by reason of the release of the other defend- 
ants, and the case will therefore be considered only as to 
defendant Anderson, who will be hereinafter referred to 
as the defendant. 

The answer of the defendant admits that, at the time 
of the injury complained of, he was engaged in the erec- 
tion of the brick building referred to in plaintiff's petition, 
and alleges that, “at the time of the injury complained of 
in plaintiffs amended petition, there. was an unprece- 
dented wind-storm or hurricane that swept over the vil- 
lage of Bertrand and the adjacent country; that all of the 
injury alleged to plaintiff's property by reason of the wall 
in process of construction by this defendant was occasioned 
by the act of God, and not by any negligence or default 
on the part of this defendant;” alleges, further, that the 
building was being constructed in a good, workmanlike 
manner; that the walls were well braced and anchored; 
and that every reasonable precaution was exercised by de- 
fendant to construct the building in a good, workmanlike 
manner; and denies all other allegations in the amended 
petition. The reply was a general denial. Plaintiff argues 
five assignments of error, which we will consider in their 
order. 

1. “It is the duty of the trial court to state to the jury 
the issues on which they are to find. Reference to the 
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pleadings, instead of a statement of the issues directly, is 
good ground for reversal.” This assignment would imply 
that the court in its instructions did not state the issues to 
the jury, but referred them to the pleadings for such 
issues. The fact is, the court in its statement of the case 
set out the allegations of the pleadings quite fully; if any- 
thing, more so than was necessary; and then added: “You 
will be permitted, gentlemen of the jury, to take the plead- 
ings with you to your jury room, wherein the contentions 
of the parties are fully set forth, namely, the amended 
petition, the separate answers of the defendant Anderson, 
and the reply of the plaintiff, to which you may refer for 
a more complete statement of the issues.” We think it 
would have been better if the court had not done this, but 
doing so could not have worked any prejudice to the plain- 
tiff, for the reason that, so far as the issues hetween plain- 
tiff and defendant Anderson were concerned, the plead- 
ings would not show anything more or less than was in- 
cluded in the statement of the issues by the court. This 
assignment, therefore, is without merit. 

2. “Where, in an action for damages caused by a falling 
wall, the answer admits that the wall fell, and sets up an 
act of God as a defense, the burden of proof is on the de- 
fendant.” It is argued that the statement in the answer, 
“that all of the injury alleged to plaintifi’s property by 
reason of the wall in process of construction by this de- 
fendant was occasioned by the act of God,” is an admission 
that the wall fell and that plaintiffs property was injured 
thereby, and is an attempt to avoid liability by pleading an 
act of God; that this issue makes out a prima facie case 
against the defendant, and that therefore the burden of 
proof was upon the defendant to establish his defense that 
the injury was caused by an act of God. It is further 
argued that instruction No. 2 and, to some extent, instruc- 
tion No. 4 “are so worded as to lead the jury to believe 
that under the pleadings there was nothing for the defend- 
ants to do. The whole burden of proof is on the plaintiff. 
They entirely ignore the fact that the admissions of Ander- 
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son’s answer make out a prima facie case for the plaintiff. 
In other words, these instructions, at the start, give the 
jury to understand that there is a presumption that the 
wind was an act of God, and that the burden was on the 
plaintiff to prove that the wind was not an act of God, and 
that the wall fell because of defendants’ negligence.” While 
we agree with plaintiff’s contention that, where the act of 
God is pleaded as a defense, the burden is upon the de- 
fendant to establish his plea (City of McCook v. McAdams, 
76 Neb. 11), we cannot concur in his construction of in- 
struction No. 2. That instruction is the one ordinarily 
given. It reads as follows: “The court instructs you, 
gentlemen of the jury, that the burden of proof in this 
case is upon the plaintiff, and before he would be entitled 
to recover he must establish by a preponderance of the 
evidence the truth of -every material allegation in his 
amended petition, not.admitted by the defendants, which 
material allegations are: (1) That the walls of the Odd 
Fellows’ building fell as a result of the negligence and 
carelessness of the defendant contractor, Magnus ‘Ander- 
son; (2) that plaintiff’s property was damaged by reason 
of the falling of the walls of said building; and (3) the 
anount of said damage.” It will be seen that this instruc- 
tion is directed solely to the plaintiff’s petition, and tells 
the jury what the plaintiff must establish, in the first in- 
stance, in order to entitle him to recover. In that respect 
the instruction is correct. Instruction No. 4 simply told 
the jury that “the burden is upon the plaintiff, and it is 
for him to prove every material allegation of his petition 
by a preponderance of the evidence. If, upon any one or 
more of the material allegations of the plaintifi’s petition, 
the evidence is evenly balanced, or if it preponderates in 
favor of the defendant, then the plaintiff cannot recover, 
and the jury should find for the defendant.” This instruc- 
tion also applied to the case in chief by the plaintiff, and 
is correct. 

After having instructed the jury as to the allegations 
contained in plaintiff’s petition, and what it was necessary 
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for the plaintiff to prove in support thereof, the instruc- 
tions take up defendant’s answer, when we have the fol- 
lowing: “Instruction No. 10. The court instructs the 
jury that the defendant Magnus Anderson has pleaded as 
a defense, in this cause of action, that the walls of the 
building in controversy were in process of erection by him 
at the time of the injury complained of by the plaintiff; 
that he was erecting the building in a good and workman- 
like manner, and had placed the proper protection and 
braces around and against the walls to protect them 
against falling down from any condition of the elements 
that might reasonably have been anticipated at the time 
and place at which the building was being constructed, 
. and that the injury, if any which the plaintiff received, was 
occasioned by an unexpected wind-storm of unprecedented 
velocity in the vicinity in which the building was being 
constructed, and the injury to the plaintiff was occasioned 
by the act of God, and not by any negligent act on the part. 
of the defendant Magnus Anderson.” This was a correct 
statement of the defense as pleaded by defendant. 

Then followed instruction No. 11: “The court instructs 
you that by the defense which is styled in legal terms ‘the 
act of God’ is meant some inevitable accident which can- 
not be prevented by human skill and foresight, but results 
solely from natural causes, such as cyclones, earthquakes, 
tempests, floods or inundations, and if you believe from 
the evidence that the injury to the plaintiff was occasioned 
solely by the wind-storm of unexpected and unprecedented 
violence, and not by any negligent act of the defendant in 
the construction of the building, then vour verdict should 
be for the defendant.” The only objection which could be 
urged to instruction No. 11 is that it does not in express 
terms say that “the burden is upon the defendant” to 
prove the facts which the jury are therein told they must 
find in order to warrant their returning a verdict for the 
defendant. The most that can be said, therefore, is that 
the instruction is not sufficiently explicit. If the plaintiff 
desired a more explicit statement, he should have brought 
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the matter to the attention of the court by a request for 
an instruction that would be satisfactory to him. Not hav- 
ing done so, this assignment must fail. Burlington & AL. 
R. R. Co. v. Schluntz, 14 Neb. 421; German Nat. Bank v. 
Leonard, 40 Neb. 676. 

3. “The frequent repetition of a proposition in the in- 
structions of the court gives the same undue prominence, 
and is therefore error.” This assignment is based upon 
instruction No. 14, given by the court on its own motion, 
and instructions 10, 11 and 12, given at the request of de- 
fendant. The contention is that the conrt in all four of 
those instructions told the jury that the defendant was not 
liable if they found the injury to the plaintiff’s building 
resulted from an extraordinary wind-storm, and not from 
the negligence of the defendant. As the court had covered 
that proposition quite fully in its instruction No. 14, it 
really was not necessary for it to have given the three in- 
structions requested by defendant; but we are unable to 
see how the plaintiff was prejudiced by the court’s giving 
prominence to the fact that, in order to exonerate the de- 
fendant, the jury would have to find that the injury to 
plaintiff's building resulted from an extraordinary wind. 
storm, and not from the negligence of the defendant. Had 
the court given all four of those instructions upon its own 
motion and. plaintiff had recovered a verdict, we can un- 
derstand how defendant might have felt aggrieved at such 
repetitions; but they certainly could not have operated 
to plaintiff's prejudice. 

4. “It is the duty of a person building a brick wall close 
to the premises of another to so construct the same that it 
will withstand all gales which are reasonably to be ex- 
pected in that locality. A wall which will merely with- 
stand ordinary storms is not sufficient.” Upon this point, 
plaintiff complains of the action of the court in giving 
instruction No. 12, requested by defendant, and refusing 
instruction No. 4, requested by plaintiff. The objection 
to No. 12 is hased upon this language in the instruction: 
“The court instructs the jury that, in the construction of 
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the walls in controversy, the defendant Anderson, as con- 
tractor and builder of said wall, would be liable to the 
plaintiff for injury occasioned to his property by the negli- 
gent construction of the walls or the failure of the defend- 
ant to properly guard and brace said walls against any 
ordinary storm or wind that may have reasonably been 
expected to have occurred at the time and place at which 
the building was constructed.” If this language stood 
alone in the instruction, plaintiff might have cause for 
complaint; but it is followed by the following, separated 
only by a comma from what we have already quoted: 
“And the defendant Anderson would be liable for all con- 
sequence connected with the construction of the wall, 
which might have been foreseen and expected as a result of 
his conduct, but he would not be liable for any conse- 
quence which he could not have foreseen and was not 
morally obliged to take into consideration in the prosecu- 
tion of his work, and if the jury believe from the evidence 
in this case that the proximate cause of the injury to 
plaintiff's building and contents was a wind of unusual 
and unexpected velocity such as a reasonable man would 
not anticipate, then the defendant is not liable for the 
injury, if any, which may have been suffered by the plain- 
tiff, unless you find from the evidence that the defendant, 
Anderson, neglected to put proper bracings and supports 
around the walls of the building which he was construct- 
ing to protect them against such ordinary storms and 
winds as might have been reasonably expected at the time 
and place at which the building was being constructed.” 
We do not see how this instruction, taken as a whole. 
could have misled the jury into believing that the de- 
fendant was not bound to so construct and protect his 
wall as to guard against any wind-storm which might rea- 
sonably be expected, and that he would only be excused 
in the event that the injury resulted from a “wind of un- 
usual and unexpected velocity such as a reasonable man 
-would not anticipate.” By instruction No. 4, requested 
by plaintiff, and refused, the court was asked to instruct 
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the jury, among other things, that “it was the duty of the 
defendants to consider what was likely to occur during a 
severe or strong wind, and they were required b¥ law to so 
erect and construct the walls of said building and keep 
them in such condition they would withstand the condi- 
tions that might reasonably and ordinarily be expected 
in the country where they were erecting said building. The 
principal fact in this case left for you to determine is: 
Did the defendants so erect and leave the walls of said 
building in a condition in which they would be expected 
to remain and be reasonably safe? Did they do all that 
prudence or forethought would demand of them? In 
other words, if you believe a wind-storm might be expected 
in the country where said building was built that would 
blow over or down said walls and render them dangerous, 
then negligence would be chargeable against the builders 
and constructors of said building.’ The last sentence 
quoted from that instruction is not the law, even under 
the authorities cited by plaintiff. The duty devolving 
upon the defendant was not to guard the wall against such 
a wind-storm as “might he expected.” It was to guard the 
wall against such a wind-storm as might “reasonably” be 
expected. The quotation made by plaintiff upon this point 
from Cork v. Blossom, 162 Mass. 330, so states, viz.: “If 
a person builds and maintains upon his premises a chim- 
ney so that, if it falls, it will fall upon and injure the ad- 
joining premises, he is bound, in the exercise of proper 
care, to construct it so that it will withstand any gales 
which experience shows are reasonably to be anticipated 
in that locality.” That is a correct statement of the law, 
and it shows the error in the instruction requested by 
plaintiff. 
Finally: “The verdict is not sustained by the evidence, 
but is contrary thereto.” It would serve no good purpose 
to set out the voluminous testimony or to even attempt to 
‘ give a synopsis of it here. It is sufficient to say that upon 
every material point it is conflicting, and is ample to sus- 
tain the verdict. 
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Finding no prejudicial error in the record, the judg- 
ment of the district court is 
APFIRMED. 

oa 


Mary BUTLER, APPELLANT, V. FARMLAND MortTGace & Dr- 
BENTURE COMPANY ET AL., APPELLEES. 


Fitep DecEMBER 18,1912. No. 16,893. 


Estoppel by Deed. Siratton ». McDermott, 89 Neb. 622, reexamined, 
reafirmed, and lhe case at bar held ruled thereby. 


APPEAL from the district court for Knox county: ANSON 
A. WELCH, JUDGE. Affirmed. 


M. F. Harrington and W. R. Butler, for appellant. 
Fred H. Free and G@. T. Kelley, contra. 


FAWCETT, J. 


. The Jand involved is the southeast quarter of section 30, 
township 29 north, of range 4 west, in Knox county, Ne- 
braska. In 1890 one Crittenden, then the owner of the land, 
executed and delivered to defendant mortgage company a 
mortgage thereon to secure the sum of $900, due and pay- 
able October 1, 1895. In March, 1896, Crittenden sold and 
conveyed the land to one Jackson. In the deed Jackson, the 
grantee, was designated as A. R. Jackson. This deed was 
duly recorded. In his deed Jackson assumed the Critten- 
den mortgage. Default having been made upon the mort- 
gage, the loan company, in April, 1896, bronght snit to 
foreclose the same and made “A. R. Jackson” a defendant. 
Jackson being a nonresident, service by publication was 
had upon him by the name which appeared in his deed of 
conveyance from Crittenden, viz., A. R. Jackson. A decree 
of foreclosure was entered, and at the sheriff’s sale the 
Joan company was the purchaser. The sale was confirmed 
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and deed issued to the loan company. In 1901, and after 
having obtained its sheriff’s deed, the defendant loan com- 
pany entered into a contract with one Stevens for a sale of 
the land. Stevens assigned his interest in the contract to 
defendant Cox, and defendant McColley isa tenant under 
defendant Cox. In view of the conclusion reached in this 
case, it will not be necessary to again refer to the three 
last named defendants. In May, 1905, for an alleged con- 
sideration of $25, plaintiff obtained froin Jackson a quit- 
claim deed to the land. Jackson’s name appeared in the 
body of the deed as A. R. Jackson, and the deed was exe- 
cuted and acknowledged in the same manner. Plaintiff 
brought this suit in the district court for Knox county, as 
such grantee of Jackson, to redeem from the mortgage 
above referred to and for an accounting of the rents and 
profits, From a judgment in favor of the defendants, 
plaintiff appeals. 

The ground upon which plaintiff bases her claim for 
reversal is that the foreclosure of the mortgage as to Jack- 
son was void, for the reason that he was sued by the initial 
letters of his Christian name, and that the service by pub- 
lication upon him was likewise by such name. In plain- 
tiff’s brief it is urged that the case is controlled by Hne- 
acold v, Olsen, 39 Neb. 59; Gillian v. McDowall, 66 Neb. 
814; Herbage v. AlcKee, 82 Neb. 354; Butler v. Smith, 84 
Neb. 78, and other cases, which are to the effect that, “in 
law, the name of a person consists of one given name and 
one surname, the two, using the given name first and the 
surname last, constitute such person’s legal name; and 
to he ignorant of either the given or surname of such a one 
is to be ignorant of such person’s name within the mean- 
ing of section 148 of the code of civil procedure (Hnewold 
' po. Olsen, supra);” and, “unless a defendant sued by the 
initial letters of his name under section 148, code of civil] 
procedure, is served personally or makes an appearance 
in the case, the judgment or decree rendered therein is not 
binding upon him.” Gillian v. McDowall, supra. 

Defendants contend that, Jackson having taken a deed 
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to the property in the name of A. R. Jackson and recorded 
the same under that name, and plaintiff having accepted 
from Jackson a deed in which he is described and which he 
executed as A. R. Jackson, and recorded the same, they 
both thereby represented to the world that A. R. Jackson 
was Jackson's true and only name, and that plaintiff is 
now estopped to claim that his name is other than that 
set out in those deeds. Defendants insist that the cases 
relied upon by plaintiff have no application to the case 
at bar, but that the case is ruled by Stratton v. McDer- 
mott, 89 Neb. 622. We think defendants’ contention is 
sound and must be sustained. In Stratton v. J/cDermott, 
the doctrine of estoppel, now contended for by defendants, 
was fully and very carefully considered by this court, and, 
while the opinion in that case was not by a unanimous 
court, it, of course, has the same force and effect as if it 
had been unanimous. In that case the cases now cited and 
relied upon by plaintiff were all carefully considered, and 
this court, after such full and careful consideration, an- 
nounced the law as contended in the sylabus, viz.: 

“4, The surname and an initial letter may constitute 
the full name of an individnal, and, when a grantee is so 
named in his title of record, it will not be presumed that 
he has another name. If he conveys the land in the name 
by which he holds it of record, he will be estopped as 
against his grantee to allege that it is not his true name. 

“2. A deed was taken in the name of H. Emerson as 
grantee. It was duly recorded, and the grantee took 
possession of the land thereunder. There was nothing 
upon the deed record indicating that the grantee had any 
other name. In the meantime the county brought an ac- 
tion against H. Emerson and others to foreclose its lien 
for taxes which were delinquent for several years; the 
action proceeded to foreclosure and sale, and sheriff’s deed 
issued, which it is stipulated «also described him as H. 
Emerson. Held, That Emerson’s grantee is estopped to 
allege, in an action to quiet his title against the purchaser 
at said sheriff’s sale, that his grantor’s true name was not 
H. Emerson.” 
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No sufficient reason has been assigned for a departure 
from the doctrine so carefully considered and announced 
in Stratton v, McDermott, and it is reaffirmed. The judg- 
nent of the district court being in harmony therewith, it is 


‘AFFIRMED. 


CHARLES DBEDER V. STATE OF NEBRASKA. 
Fitep DecemsBer 18,1912. No. 17,752. 


1. Evidence: SEconpARyY Evipence. ‘What the law requires fs the pro- 
duction of original evidence, the best evidence obtainable; secon- 
dary evidence being admissible only when for some reason primary 
evidence cannot be secured.” Donner v. State, 69 Neb. 56. 


: Fraup at ELecrion: Mrsreapine BaLrots. In the 
prosecution of a judge of election under an information charging 
him with having wilfully and wrongfully misread the ballots cast 
at a general election, the ballots cast at such election are the best 
_evidence of how and for whom they were cast; and, unless it be 
first shown that such ballots have been lost, or so mutilated as to 
render them inadmissible as evidence, secondary evidence of such 
facts is not admissible. 


Terror to the district court for Hitchcock county: Harry 
S. DuNGAN, Jupce. Reversed. 


C. E. Eldred and F. Al. Flansburg, for plaintiff in error. 


Grant G. Martin, Attorney General, and Frank BE. 
Lidgerton, contra. 


Fawcert, J. 


Plaintiff was informed against in the district court for 
Hitchcock county. The gist of the charge is that defend- 
ant, being a duly appointed, qualified, and acting judge of 
election at the general election for the year 1809, “did then 
and there fraudulently, unlawfully, knowingly and wil- 
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fully violate his official oath and duty in that said Charles 
Deeder did not then and there cause the ballots which had 
been then and there taken and cast at said election to be 
fully read and ascertained, and did not then and there 
cause a true statement of the ballots then and there taken 
and cast at said election to be made according to the best 
of his knowledge and ability, in that said Charles Deeder 
did then and there fraudulently, unlawfully and wilfully 
read and cause to be read and counted certain ballots to 
the number of 16, or some other number, then and there 
cast at said election for Ira E, Thomas for the office of 
county clerk of said county, in favor of and as if cast for 
a candidate other than for the said Ira E. Thomas;”? with 
a similar charge of misreading 9 votes for the office of 
county treasurer, 10 votes for the office of sheriff, 5 votes 
for the office of superintendent of schools, and 5 votes for 
the office of county commissioner. Defendant was found 
guilty and sentenced to a fine of $300 and imprisonment 
in the county jail for a period of three months, from which 
sentence and judgment he has prosecuted error to this 
court. 

Plaintiff in error, whom we will designate as defendant, 
has assigned and discussed 12 separate assignments of 
error. Assignment No. 7 is, as stated by the attorney gen- 
eral, the main question in the case. Having reached the 
conclusion that this assignment is good, and that the judg- 
ment must be reversed for the error therein complained of, 
the other assignments argued will not be considered. This 
assignment alleges: “The court erred in permitting wit- 
nesses called on behalf of the state to testify orally, (@) 
whether or not plaintiff’s exhibit 2 was similar to the bal- 
lot voted by them at the election in controversy; (b) for 
whom they voted for the several county offices in contro- 
versy; (c) as to how they marked the ballots cast by 
them; and (d) as to what tickets they voted, without the 
production of the ballots which would be the best evidence 
of such facts.” Upon the trial the ballots were not pro- 
duced, nor any reason given for not producing them. The 
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precinct poll book, a blank official ballot similar to those 
used at the election, and a card containing instructions 
to voters were introduced in evidence. The poll book 
shows that the total vote polled was 35. There were in- 
dorsed on the information the names of 42 witnesses, over 
half of whom were called to testify. The evidence shows 
that Frank Shank, Roy Barnett, and defendant acted as 
judges of the election, and S. S. Powell and Frank Wiley 
as clerks; that, a few minutes after the polls closed, the 
canvass of the vote was entered upon, the arrangement be- 
ing that Barnett was to hand the ballots to defendant, © 
defendant was to read them, Mr. Shank was to string 
them, and the clerks, Powell and Wiley, were to record the 
votes. The poll book showed that for sheriff W. M. Dennis 
received 10 votes; for county clerk Ira E. Thomas 4 votes; 
for county treasurer W. S. Britton 9 votes; for county 
superintendent Ressie V. Crews 17 votes; and for county 
commissioner B. D. Jones 19 votes. The contention of the 
state is that defendant fraudulently read the ballots so 
that Mr. Dennis received but 10 votes for sheriff, when he 
in fact received at least 18; that Mr. Thomas received but 
4 votes for county clerk, when in fact he reccived at least 
18; that Mr. Britton received but 9 vetes for county treas- 
urer, when in fact he received at least 17; that Bessie V. 
Crews received but 17 votes for superintendent, when in 
fact she received at least 19. The method pursued by the 
state in making its proof was by calling a large number 
of electors of Union precinct, exhibiting to each witness a 
blank copy of the official ballot used at the election, and 
then showing by the witness for whom he voted for the 
several offices above indicated. 

The purpose of this testimony was to show that the bal- 
lots were not as read by defendant. If so, the best evi- 
dence of that fact would be the ballots themselves. The 
state quotes from Wheat v, Raasdale, 27 Ind. 191: “If the 
ticket cast by the witness can he found and can be identi- 
fied by him. it is the best evidence of the fact, but if the 
ticket cannot be found, or cannot be identified by the wit- 
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ness, then it is competent for him to state for whom he 
voted ;” and then argues that, “under the Australian bal- 
lot system, how can the ticket be identified by the voter? 
By law, he is prohibited from making any identification 
marks upon it.” The fallacy of this argument is apparent. 
The ballots which defendant is charged with having mis- 
read were easy of identification. At least two of the judges 
of election are required to sign their names in ink upon the 
back of each ballot given to a voter when he presents him- 
self at the booth. In the absence of any proof to the con- 
trary, it must be presumed that the judges performed that 
duty. Hence, the identification of the ballots en masse 
was an easy matter. This is not a case of identifying a _ 
particular ballot cast by a particular voter, but it is simply 
the identification of the mass of ballots cast at an election, 
which, it is claimed, were misread by one of the judges. 
The undisputed evidence shows that the ballots were, as 
fast as counted, strung by one of the judges, tied to hold 
them in place, placed in a bag and the bag sealed by one of 
the members of the election board, taken by one of the 
members of the board and delivered to the county clerk, 
where, so far as the evidence in this record shows, they are 
still quietly reposing. If they have been destroyed or in 
any manner tampered with since the time when they were 
placed in that bag and the bag sealed, so as to render them 
unreliable as evidence or to cast doubt upon their being 
the particular ballots cast at the election, then the second- 
ary evidence offered by the state would probably have been 
admissible. “What the law requires is the production of 
original evidence, the best evidence obtainable; secondary 
evidence being admissible only when for some reason pri- 
mary evidence cannot be secured.” Donner -v. State, 69 
Neb. 56. “Evidence cannot be received which, on its face,, 
indicates that it is secondary and that the original source 
of information is in existence and accessible.” Bee Pub- 
lishing Co. v. World Publishing Co., 59 Neb. 713. “Before 
the contents of a-written instrument can be established by 
oral testimony, the loss of the instrument must be ac- 
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counted for.” Myers v. Bealer, 30 Neb. 280, On page 287 
of the opinion in the case last cited, it is said: “It does 
not appear that the paper is not in existence. It was left 
with the county judge, and he was not called to testify 
what search, if any, he had made for the missing paper. 
For all that appears from this record, it is where the 
county judge can place his hands upon it at any time. The 
person in whose custody the paper was left should have 
been called to establish that it was lost, before receiving 
oral testimony of its conteuts.” The analogy between that 
ease and this is perfect. The county clerk was not called 
to testify as to the whereabouts of the bullots. No evi- 
dence was olfered to show why they were not produced. 
Their production, together with the poll book and the testi- 
mony of the other members of the election board, would 
have furnished a sure, safe and inexpensive method of 
proving or disproving the charge contained in the infor- 
mation, and would have saved the needless expense of call- 
ing in the large number of electors who voted at that elec- 
tion. At each attempt to offer this secondary evidence, 
proper objections were interposed by defendant. The ob- 
jections should have been sustained. 

The judgment of the district court is therefore reversed 
and the cause remanded for further proceedings. 


REVERSED. 


STATE, EX REL. NATIONAL EMPLOYERS ASSOCIATION, APPEI- 
LANT, V. Sinas R. BARTON, APPELLER, 


Frep DeceMBER 18,1912. No. 17,806. 


1. Insurance: STATUTORY Provisions. The act of 1873 (Gen. St. 1873, 
ch. 33, p. 428), entitled “An act regulating insurance companies,” 
applies to all kinds of insurance in this state, except life insur- 
ance, which is expressly omitted from the operation of that act. 


License. All companies whose object is to transact insur 


ance business in this state must obtain license as the statute 
provides. 
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APPEAL from the district court for Lancaster county: 
P. JAMES COSGRAVE, JUDGE. Affirmed, 


Harrison H. Bowes, for appellant. 


Grant G. Martin, Attorney General, and George W. 
Ayres, contra. 


SEDGWICK, J. 


The relator alleges that it is incorporated under the 
general incorporation laws of the state, with a capital 
stock of $10,000, $5,100 of which is subscribed. The peti- 
tion alleges: “The object of this association is to sell 
contracts to employees to compensate them when out of 
employment, by paying to them a percentage of the wages 
earned in their last place of enployment, where such lack 
of employment arises from unavoidable causes, to be de- 
fined in the by-laws of this incorporation, upon a payment 
of this corporation of a certain stipulated sum per month 
to be provided in the by-laws; but no money shall be paid 
where the loss of employment is from lockouts, strikes, 
or incompetency; not more than 60 per cent. of the 
monthly salary or wages shall be paid under any contract, 
‘nor for a longer period than six months.” It appears to 
be conceded that the object of this company is to transact 
a species of insurance. The company applied to the audi- 
tor for license to do business in the state, and was refused. 
Application was then made to the district court for Lan- 
caster connty for a mandamus to compel the auditor to 
issue the license. The writ was refused, and the relator 
- has appealed. 

Chapter 25 of the Revised Statutes of 1866 was entitled 
“Incorporations.” It contained 144 sections. The first 
14 sections related to insurance companies. Other classes 
of corporations were provided for, and then followed pro- 
visions applicable to corporations in general. Section 123 
was as follows: “Any number of persons may be asso- 
ciated and incorporated for the transactiou of any lawful 
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business, including the construction of canals, railways, 
bridges, and other works of internal improvement.” This 
section has been retained unchanged, and is now section 
128, ch. 16, Comp. St. 1911. Insurance companies were 
from the first required to file statements with the auditor 
and. procnre a license before doing business in the state. 
In 1873 the legislature passed an act entitled “An act reg- 
ulating insurance companies.” The first section provided: 
“That hereafter, when any number of persons associate 
themselves together for the purpose of forming an insur- 
ance company, for any other purpose than life insurance, 
under the provisions of chapter 25 of the revision of 1866, 
and all acts amendatory and supplementary thereto, they 
shall publish a notice of such intention, * * * and they 
shall also make a certificate under their hand, specifying 
* * * the amount of its eapital stock,” with other re- 
quirements. The third section provided: “No joint-stock 
company shall be incorporated under the provisions of 
this act, with a smaller capital than $100,000, * * #* 
of which capital at least 50 per cent. shall be fully paid up 
in cash.” The first act was general and applied to all 
companies organized to do an insnrance business in this 
state, and it seems clear that this act was intended to 
apply to all insurance companies other than life insurance. 
Section 8, as amended (Comp. St. 1911, ch. 43). contains 
nine subdivisions defining what it shall be lawful for com- 
panies organized under the act to do, followed by the 
general clause, “and generally to do and perforn all other 
matters and things proper to promote these objects.” Sev- 
eral sections of the general incorporation law are cited as 
showing that it is still contemplated that corpsrations 
organized for purposes not mentioned in the eighth sec- 
tion of the general insurance law may be incorporated 
under the general law. Section 20 provides that the proper 
officers of “each company organized under this act, or 
incorporated under any law of this state,” shall make a 
statement to the auditor, ete. 

Insurance companiés had already been incorporated 


Vor. 92} SEPTEMRER TERM, 1912. 669 


Appel Mercantile Co. v. Barker. 


and were doing business in this state before the act of 
1878, and it was not intended to compel them to be re- 
incorporated, but section 20 requires such companies to 
make statements to the auditor. There is therefore no 
implication that, after the act of 1873 went into opera- 
tion, companies might be incorporated under some other 
law. The language of the act of 1873 is so plain and com- 
prehensive as to admit of no doubt of its meaning. No 
insurance can be done in this state without a compliance 
with the statutes on that subject. If the ninth section of 
the act shonld be considered to prohibit such insurance 
as is contemplated by relator, and if such provision would 
be unconstitutional, no such questions are presented by 
this record. 
The judgment of the district court is 


AFFIRMED. 


APPEL MERCANTILE COMPANY, APPELLEE, V. PEARL BARKER, 
APPELLEE; GRAND Dry Goops COMPANY, APPELLANT. 


Fivep DecEMBER 18,1912. No. 16,865. 


1, Statutes: Titres: “BuLK Sares Law.” Sections 31, 32, ch. 32, 
Comp. St. 1911, commonly known as the, “Bulk Sales Law,” are 
not unconstitutional ag legislating upon a subject not clearly ex- 
pressed in the title. 


2. : : The act makes all such sales void as to 
creditors, unless certain specified conditions are complied with. 
The conditions imposed cannot be considered as separate subjects 
of legislation, within the meaning of section 11, art. III of the 
constitution. 


3, Constitutional Law: DUE Procrss of Law. The act does not violate 
section 3, art. | of the constitution, which provides: ‘‘No person 
shall be deprived of life, liberty or property without due process 
of law.” 


: CuLass LEGISLATION. The act applies to all people of the 
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state who engage in the business designated. The classification ig 
not arbitrary and unreasonable, so as to make the act special or 
class legislation, forbidden by the constitution. 


6. Garnishment: PUncHASER OF MERCHANDISE IN BULK. One who ob- 
tains possession of a stock of merchandise pursuant to a purchase 
thereof in bulk, in violation of the statute, will be held to be a 
trustee for the benefit of the creditors of his vendor, and liable ag 
garnishee. 


APPEAL from the district court for Lancaster county: 
WituarD FE. Stewart, Jupcr. Affirmed. 


Stewart, Williams & Brown, for appellant. 


R. H, Hagelin, Baldrige, De Bord & Fradenburg and 
McGilton, Gaines & Smith, contra. 


SEepewick, J. 


The plaintiff, having a judgment against the defendant, 
Pearl Barker, in the district court for Lancaster county, 
and an execution thereon having been returned wholly | 
unsatisfied, caused the appellant, the Grand Dry Goods 
Company, to be summoned as garnishee. Mr. Dearsdorf, 
the president and general manager of the company, ap- 
peared and answered in the garnishment proceedings. 
Upon lis answer the court ordered the garnishee to pay 
into court, to be applied upon plaintiff's judgment, the 
sum of $831.89. From this order the garnishee has ap- 
pealed. : 

It appeared from the answer of Mr. Dearsdorf that a 
few days before the garnishment proceeding the defend- 
ant, Pearl Barker, was carrying on a retail millinery bus- 
iness in Lincoln, and made a contract of exchange of her 
stock of millinery goods to this appellant for a quarter 
section of land in Liucoln county. The value of the stock 
of goods was stated in the exchange as $2,200, and was in 
fact something over $1,000. The appellant took posses- 
sion of the goods and disposed of them. The land ex- 
changed was not conveyed by the appellant, but the title 
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was held until such time as the defendant, Pearl Barker, 
should pay her commercial indebtedness. The provisions 
of the statute, commonly known as the “Bulk Sales Law” 
(Comp. St. 1911, ch. 32, secs. 31, 32), were not complied 
with in making the exchange, and the court held that 
the transfer of the stock of goods was void as against cred- 
itors, and ordered the garnishee to pay the value thereof 
into court to be applied on the judgment. The garnishee 
insists that this order is erroneous, because the bulk sales 
law is unconstitutional for several reasons, and because 
the garnishee was entitled to trial by jury, and the sum- 
mary order of the court was erroneous. The statute in 
question was before this court in Lee v. Gillen & Boney, 
90 Neb. 730, and it was assumed to be constitutional and 
valid. The question of its constitutionality, however, was 
not determined or considered, and, the property trans- 
ferred not being merchandise, within the meaning of the 
statute, it was held that the statute had no application 
to the transaction then being considered. It was there- 
fore unnecessary to consider the constitutionality of the 
act. 

1. The first objection made in this case to the consti- 
tutionality of the statute is that the statute is broader 
than the title; that is, that the subject of legislation is not 
clearly expressed in the title, as required by section 11, 
art. III of the constitution. The title of the act is “An act 
to declare void sales, trades or other disposition of stocks 
of merchandise or portions-thereof in bulk, otherwise than 
in the ordinary and regular course of the seller’s busi- 
ness.” Laws 1907, ch. 62. The act consists of two sec- 
tions, and is as follows: 

“Section 31. The sale, trade or other disposition in 
bulk of any part or the whole of a stock of merchandise, 
otherwise than in the ordinary course of trade and in the 
regular and usual prosecution of the seller’s business, 
shall be void as against the creditors of the seller, unless 
the seller and purchaser, at least five days before the sale, 
trade or other disposition, make a full detailed inventory, 
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showing the quantity and, so far as possible with exercise 
of reasonable diligence, the cost price to the seller of each 
article to be included in the sale, trade or other disposi- 
tion; and unless the purchaser demands and receives from 
the seller a written list of names and addresses of cred- 
itors of the seller, with the amount of indebtedness due cr 
owing to each and certified by the seller, under oath, to 
be, to the best of his knowledge and belief, a full, accurate 

and complete list of his creditors and of his indebtedness; 
‘and unless the purchaser shall, at least five days before 
taking possession of such merchandise, or paying therefor, 
notify personally, or by registered mail, every creditor 
whose name and address are stated in said list, of the pro- 
posed sale, trade or other disposition and of the price, 
terms and conditions thereof; provided, that at least five 
(5) days before the sale, trade or other disposition, the 
seller may file with the county clerk in the county in which 
the stock is located, an agreement with all his creditors 
waiving the inventory and notice above required. 

“Section 32. Nothing contained in this act shall apply 
to sales by executors, administrators, receivers or by any 
public officer under judicial process.” 

The purpose of the constitutional provision in question 
is to prevent surreptitious legislation. The title of an act 
of the legislature must be such as to give reasonable notice 
to the members of the legislature, and others interested, 
of the general subject upon which it is proposed to legis- 
late. Some of the earlier decisions of this court which 
are cited in the brief construed this constitutional pro- 
vision very strictly. We do not consider it necessary to go 
further in that direction than this court has already gone. 
The presumption in favor of the validity of an act of the 
legislature is very strong, and, unless the conclusion is 
unavoidable that the subject of legislation is not included 
in the title of the act, the statute will not be considered 
void for that reason. Some courts, even in recent years, 
have applied this provision technically and, we think, 
too strictly. The subject of legislation expressed in the 
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title of our act is: “To declare void sales, transfers or 
other disposition of merchandise or portions thereof in 
bulk.” And the act itself provides that all sales in bulk 
shall be void, as against the creditors of the seller, under 
certain circumstances and conditions. The complaint 
really is that the legislature did not go so far in declaring 
sales void as it might have done under the title of the act. 
The greater includes the less, and this title is ample notice 
that it was intended to limit the right to make valid sales 
of merchandise in bulk. The legislature las not done more 
in this respect than the title would justify. The fact that 
it has done less surely will not invalidate the act. 

2. It is said in the brief that’ the act has more than one 
subject, and so violates the constitutional provision cited; 
that the title to declare sales void will not cover a pro- 
vision regulating valid sales. This objection seems to be 
without any force. The act declares sales of merchandise 
in bulk void, with certain specified exceptions. The fact 
that the act does not go as far as the title, that, instead 
of making all sales under all circumstances void, it makes 
certain sales under certain circumstances void, prescrib- 
ing certain conditions to be complied with in order to 
make a valid sale, does not make the specified conditions 
a distinct subject of legislation. 

8. It is said that the act is unconstitutional because 
it deprives persons of their property without due process 
of law, in violation of section 3, art. I of the constitution. 

In Everett Produce Co. v. Smith, 2 L. R. A. n. s. 331 (40 
Wash. 566) several cases are reported from different 
states upon this interesting question. A fovtnote is ap- 
pended, from which it appears that the earliest legisla- 
tion in this country upon the subject of bulk sales of goods 
was the act cf Louisiana, in 1896. This note appears to 
have been written in 1905, and it is said that at that time 
22 of the states and territories had enacted such legislation. 
The courts have not been entirely agreed as to the validity 
of the various statutes. The courts which have held such 
legislation constitutional appear generally to agree with 

46 
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the supreme court of Washington, which used the follow- 
ing language: “It was intended to prevent retail dealers 
in goods, wares, and merchandise from defrauding their 
creditors. As such, it is among the undoubted subjects of 
legislation; and the real question to be considered, there- 
fore, is: Is the act so far an abuse of the power of legis- 
lation as to take it out of the rule of due process of law? 
In our opinion, it is uot. It is a general rule that, when 
the business is a proper subject of police regulation, the 
legislature may, in the exercise of that power, adopt such 
measures as they see fit to correct the existing abuses, so 
long as the measures adopted have relation to and a 
tendency to accomplish the desired end, and violate no 
direct constitutional provision. This act 1s within the 
rule. That it has relation to and will tend to prevent the 
particular frauds aimed at cannot be doubted. Nor is 
there any direct constitutional provision against the enact- 
ment of such laws. Whether the act is more harsh than 
was necessary, or whether it is not the wisest or best that 
could lave been adopted, are legislative questions, with 
which the courts have nothing to do, It is enongh for the 
court to know that the act is within the legislative power.” 
MeDaniels v. Connelly Shoe Co., 30 Wash. 549. Our 
statute is new, and if it is found in any respect to be de- 
fective, or any of its provisions are harsh and unreason- 
able, the legislature will, of course, remedv the matter. It 
is not necessary in this case to construe the various pro- 
visions of the statute. If some of them should be found 
for any veason to be invalid, that would not necessarily 
vender the whole act unconstitutional. 

4. The statute is not unconstitutional as being special 
or class legislation. “A law which is uniform in its oper- 
ation is not rendered invalid merely because of the limited 
number of persons who will be affected by it. The act in 
question applies equally to all the people of the state who 
may engage in the business described. The limitation of 
the act to retail dealers is not an arbitrary classification.” 
Wailp v. Mooar, 76 Conn. 515, 57 Atl. 277, 


Vor. 92] SEPTEMBER TERM, 1912. 675 


Shevalier v. Stephenson. 


5. The final contention of the appellant is that garnish- 
ment proceedings will not lie in such a case. This objec- 
tion has been, we think, well answered by the supreme 
court of Washington, in Kohn v. Fishbach, 36 Wash. 69. 
The circumstances seem to be similar with those in this 
case, and the court said: “Tt is true * * * that he 
did not at that time have any of the property of the de- 
fendant in his possession, and that he was not indebted 
to him. But, in contemplation of law, he had the property 
of the defendant in his hands, because, having purchased 
the property in fraud of law, without complying with the 
provisions of the law in relation to sales of property in 
bulk, he stood in the position of a trustee of the property, 
responsible to the cestui que trust or the creditors for the 
disposition of such property.” In the case at bar the 
garnishee appears to have protected itself in the posses- 
sion of this stock of goods. It still holds the title to the 
land, and its contract provides that the title shall not be 
conveyed until the creditors are paid, 

The judgment of the district court is 

AFFIRMED, 


ALPHIA M. SHEVALIER, APPELLANT, V. ELMER B. STEPHEN- 
SON, ADMINISTRATOR, ET AL.; MARGARET A, MILLIKEN, 
APPELLEE. 


FILep DECEMBER 18,1912. No. 16,874, 


1. Appeal: ReErusaL oF CONTINUANCE. Alleged errors of the trial court 
in refusing a continuance will not be considered upon plaintiff’s 
appeal, when the plaintiff, after such continuance was refused, 
dismissed her action, and the cause was afterwards tried solely 
upon the cross-petition of one of the defendants, and no further 
application was made for a continuance and no showing of any 
necessity for a continuance upon the trial of the issue presented 
in the cross-petition. 


Suir In Equity: EvImpEeNce. The rule that, upon appeal in 
an action in equity tried before the judge of the district court, 
it will be presumed that the court decided the case solely upon 
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competent testimony will be considered in this court, is well 
established and never departed from. 


3. Injunction: MuLtreLicity or Suits. A court of equity may enjoin 
a plaintiff front bringing successive actions for the same alleged 
cause against the same parties. If such action is begun and, 
when ready for trial upon issues joined, is dismissed by plaintiff, 
and immediately recommenced and again dismissed by plaintiff 
when ready for trial after the issues have been made by the 
parties, another action for the same alleged cause against the 
same parties should be enjoined, in the absence of any evidence 
of good faith on the part of the plaintiff in so doing. 


4, 


If an action at law has proceeded to judgment, and 
one of the parties afterwards brings successive vexatious suits in 
equity to obtain a new trial, dismissing her case and immediately 
recommencing it, the defendant will not be required to further 
establish her legal rights in the controversy before obtaining upon 
cross-petition in the action in equity an injunction restraining the 
plaintiff from further dismissing and recommencing such action. 


5. Equity: Retmr. When a court of equity has taken jurisdiction of 
the principal matter in controversy between the parties, it will 
dispose of the whole matter, and prevent further unnecessary 
litigation. : 


6. Judgment: Res Jupicata: Parties. A decree in equity is binding 
only upon parties to the action; but the matters determined by 
the decree cannot again be litigated against a party to the trial 
on the ground that she is jointly liable with others who were dis- 
missed from the action before trial. 


APPEAL from the district court for Lancaster county: 
Lincoun Frost, JUDGE. Affirmed, 


Minor S. Bacon, for appellant. 
Tibbets & Anderson and F. B. Baylor, contra. 


SEDGWICK, J. 


When Helen Horn died, in 1907, she left real estate of 
the value of something more than $20,000 and some per- 
sonal property. This plaintiff presented to the county 
court of Lancaster county an alleged will of Mrs. Horn, 
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giving her property to this plaintiff and another. Upon 
contest in that court, probate was allowed, and the heirs 
of Mrs. Horn, Margaret A. Milliken, Jennie EB. Foley, and 
Mary K. Nichols, appealed to the district court. While the 
contest was being tried in that court, the heirs claimed 
that this plaintiff had taken several thousand dollars of 
money, lelonging to the estate, and other personal prop- 
erty, and caused her to be arrested upon a charge of 
larceny. Several thonsand dollars were found upon her 
person. Thereupon, through the plaintiff's attorney, pur- 
porting to act for her, a settlement of the matter was 
made with the heirs. The money was assigned to plain- 
tiffs attorney, and by him to the administrator of the 
estate, and a judgment was entered determining the con- 
test in favor of the heirs. The plaintiff afterwards brought 
this action in equity in the district court for Lancaster 
county to obtain a new trial of the will contest, and to re- 
cover the money taken from her person while under 
arrest, and assigned by her to the administrator in the 
said settlement. In her petition she alleges that the set- 
tlement of the controversy which resulted in the judgment 
against her in the contest proceedings was obtained by 
duress, aud the fraud and misconduct of her attorney 
conniving and conspiring with those interested to defeat 
her. She made the three heirs of Mrs. Horn, the adininis- 
trator of the estate, the police officers who participated 
in her arrest, and her attorney, who represented her in 
the contest proceedings and in the settlement, defendants 
in this suit. 

Mrs. Milliken, as one of the heirs, answering, denied the 
principal allegations of the plaintiff’s petition, but ad- 
mitted the transfer of the money to the administrator and 
the settlement of the contest proceedings through the 
plaintiff’s attorney, and, as cross-petition against the 
plaintiff, alleged that in September, 1908, which was about 
18 months before this action was begun, this plaintiff be- 
gan an action in the district court for Lancaster county 
against these same defendants, “in which the same matters 


‘ 
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and facts were set forth in the petition as are set forth in 
the petition herein,” and that, when issues were joined in 
that case and the simne was ready and argued, the plaintiff 
dismissed the action, and immediately began another ac- 
tion against the same defendants, and filed a petition 
which was an exact copy of the petition in the former 
case, and that, after issues were duly joined in the second 
action and the case ready for trial, the plaintiff dismissed 
the action, without prejudice, and immediately filed the 
petition in this action, which is an exact copy of the 
former petitions. She also alleged the interest of the 
answering defendant in the property of the estate and 
the value of the property, and that these repeated actions 
prevented a settlenient of the estate, clouded the defend- 
ant’s title in the real estate, and caused the defendants 
great and unnecessary expense and annoyance, and that 
the actions were brought by the plaintiff without any 
desire or intention of obtaining a trial) and determination 
of the issue so presented, but for the sole purpose of “har- 
rassing and embarrassing this defendant and her co-leirs 
from disposing of said real estate and to cast a cloud upon 
the title of the same.” The prayer cf the cross-petition 
was that the plaintiff be enjoined from harrassing defend- 
ant “with actions based upon the allegations contained in 
the petition herein, and that she be enjoined from prose- 
cuting any action looking toward the setting aside of the 
judgment rendered against the said plaintiff” in the will 
contest. The trial court found the issues in favor of the 
defendant and enjoined the plaintiff as prayed, and the 
plaintiff has appealed. 

1. The action of the trial court first complained of is in 
refusing a continuance of the case upon application of the 
plaintiff. This application was based upon the absence 
of a witness and was supported by an affidavit, but the 
matters that it was supposed the witness would testify to 
Were not stated in the affidavit, and, after the court had 
overruled the application, the plaintiff dismissed her ac- 
tion as to all the defendants; but, upon the objection of 
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the cross-petitioner, the court refused to dismiss the cross- 
petition and proceeded to the trial of the issues so joined. 
No further application for a continuance was made, and 
it is clear that the plaintiff cannot now avail herself of 
any supposed errors of the court in refusing the continu- 
ance. There is nothing in the record to show that any 
continuance was necessary, or was supposed to be neces- 
sary, upon the hearing of this defendant’s cross-petition. 

2. The plaintiff complains of the rulings of the court 
in admitting evidence, and in allowing too much latitude 
to defendant’s attorney in cross-examining the plaintiff, 
and in other similar matters; but in a trial to the court, 
and especially in an equity case, the court is supposed to 
base its judgment upon the competent evidence produced, 
and, if evidence which was properly introduced will sup- 
port the judgment, error in allowing incompetent evidence 
or cross-examinatien will not be considered. 

3. It is insisted that the evidence does not support the 
decision, and that an action to enjoin the commencement 
of further suits, under the circumstances, cannot be main- 
tained. The plaintiff in the brief says: “We maintain 
that we have the right to dismiss a suit, either in equity 
or at law, without prejudice to a new action, and immedi- 
ately refile the same suit, against the same parties, con- 
cerning the same subject matter, asking the same relief, 
when the suit has not been fully and legally adjudicated 
between the parties. It has been held that this right con- 
tinued as long as there is the rigft to snbmit the cause 
on its merits.” JVhornhill v. Hargreaves, 76 Neb. 582, is 
cited as supporting this doctrine. That was a proceeding 
to revive a dormant judgment begun in the county court, 
and after having appealed to the district court the plain- 
tiff dismissed the proceedings. He afterwards begun new 
procecdings to revive the judgment, and the former action 
and the dismissal thereof were relied upon as a bar to the 
new proceedings. The court held that the plaintiff had a 
right to dismiss his action in the district court, without 
prejudice, and after such dismissal another action might 


680 NEBRASKA REPORTS. [Vou. 92 


Shevalier v. Stephenson. 


be begun. The questions here presented were not involved 
in that case, and there ig nothing in the opinion that sup- 
ports the plaintiff's contention. 

When a plaintiff seeks to enjoin a multiplicity of suits, 
and relies upon an alleged right as between himself and 
the defendant as the basis of his action—that is, if his 
right of action depends upon his title to certain real estate 
or upon his ownership and right of possession of certain 
personal property, and that title or that ownership and 
right of possession is contested and doubtful—it has been 
frequently held that he must first establish that right in 
an action at Jaw before he can maintain his action in 
equity to prevent further litigation. If this rule obtains 
where there is no distinction between the procedure in an 
action at law and in actions in equity, as in the code states 
generally, and if the application of the rule might in an 
action in equity depend upon the circumstances of the 
particular case, it seems clear that the rule hag no ap- 
plication in the case at bar. The principal contention be- 
tween these parties was as to the probate of the proposed 
will, That issue had been determined in an action at law. 
If a party could bring successive actions for the same 
cause, and successively dismiss and again begin the action, 
the rights of the parties would never be determined in ac- 
tions so brought and dismissed, and there would, under 
plaintiff's contention, never be a time when the court 
could stop such proceedings. 

The plaintiff says that she was prevented from having 
the issues she desired to present determined because of 
the unjust and erroneous rulings of the court in refusing 
continuances, and otherwise preventing a fair trial, and 
so compelling her to dismiss the successive suits. Errors 
of law committed by the trial court prejudicial to the 
rights of a litigant cannot ordinarily be corrected by an- 
other suit in the same court. The remedy is by appeal; 
and, unless appealed from, such rulings must be regarded 
as right. Any attempt to correct such rulings except br 
appeal is usually regarded as a collateral attack. We 
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must therefore consider that the plaintiff dismissed her 
cases voluntarily, and without any ground for so doing 
except to serve her own purposes. Under such circum- 
stances, the plaintiff wonld be required to produce evi- 
dence to convince a court of equity that she was attempt- 
ing in good faith to procure a fair trial upon the merits 
of her claim. The plaintiff used the same allegations in 
each case begun by her. The petition in this case shows 
that it was verified long before the former case was dis- 
missed. Whenever it was thought that the action which 
she had pending was about to be brouglit to trial, she was 
already prepared with a duplicate of the petition, and, 
when the matter could no longer be delayed in court, her 
action was dismissed, and immediately the same action, 
substantially, begun again. The brief is quite voluminous, 
but it does not point out any evidence in the record that 
would explain or justify her motive in so proceeding. It 
ig true that there had been no adjudication as to the plain- 
tiff’s right to the money that she assigned to the estate, 
and as to the validity of that assignment; but if the con- 
test of the will was the main issue between the parties, 
and if the rights of the respective parties in that issue had 
been fully determined, as we have seen, in an action of 
law, a court of equity, having taken jurisdiction of the 
principal controversy, ought at the same time to deter- 
mine the whole matter. 

4, The plaintiff insists that, as her action was dismissed 
as against the other two heirs and all other defendants, 
the court was without jurisdiction to enjoin the plaintiff 
from proceeding against the other defendants. The decree 
was “that the plaintiff be, and she is hereby, permanently 
enjoined from prosecuting or instituting any further ac- 
tion for the recovery of the $5,100, or for the setting aside 
of the decree of the district court rendered in the matter 
of the estate of Helen A. Horn, deceased, wherein the pro- 
bate of the will proposed by the plaintiff, Alphia M. Shev- 
alier, was denied, and from instituting, prosecuting or 
furthering any actions including said matters.” This is 


682 NEBRASKA REPORTS. [ Von. 92 


Willow Springs Brewing Co. v. Newcomb. 


perhaps the usual form in such cases, and is, of course, 
binding only upon the parties thereto. It enjoined the 
plaintifi from bringing any more actions of the same 
nature against the cross-petitioner, or that will affect the 
interests of the cross-petitioner in adjusting and distribut- 
ing the estate in question. There is no doubt that the court 
had jurisdiction to adjudicate all the interests of the 
plaintiff against this cross-petitioner in the matters in- 
volved in litigation, and we do not see that the decree has 
gone further than necessary for that purpose. 

We think the judgment of the district court is supported 


by the evidence, and it is 
AFFIRMED, 


REESE, C. J., having been of counsel in a former stage of 
this litigation, took no part in this decision. 


Ross, J., took no part in the decision. 


WILLOW Sperincs BREWING COMPANY, APPELLANT, V. 
. Horatio G. NEWCOMB, APPELLEE. 


Firep DECEMBER 18,1912. No. 16,887. 


1. Intoxicating Liquors: License. A saloon license purporting to be 
issued to a deceased person in the company name used by such 
person in his lifetime is invalid for any purpose. 


2. Principal and Agent: PurcHAsE oF Liquors: LIABILITY OF AGENT, 
One who assumes to act as agent for the estate’of a deceased per- 
son in conducting a saloon and in purchasing liquors for that 
purpose, without any authority from the probate court so to do, 
and without any valid license, is personally liable for the contract 
price of the liquors so purchased, in the absence of an express 
agreement that he should not be so held. 


AprraL from the district court for Dawes county: 
WiniIAM H. WESTOVER, JUDGE. Reversed. 
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I. J. Dunn, A. M. Morrissey and Allen G. Fisher, for 
appellant. 


J. H, Porter, contra. 


SEDGWICE, J. 


For some time prior to the 18th day of March, 1908, H. 
C. Armstrong resided in Sheridan, Wyoming, and owned 
a saloon and saloon business in Crawford, Nebraska. The 
business was carried on in the name of H. C. Armstrong 
& Company, by this defendant as agent for Armstrong. 
The saloon license was obtained and held in the name of 
H. CG. Armstrong & Company. On the 18th day of March, 
1908, Armstrong died, and this defendant continued to 
carry on the business as hefere. Mrs. Armstrong was 
appointed admiuistratrix of his estate, and this plaintiff 
continued to sell beer and other liquors, upon the order of 
this defendant, as he had done prior to the death of Mr. 
Armstrong, except that before Mr. Armstrong’s death he 
charged the account of Armstrong & Company, and soon 
after he began charging the goods to the defendant in- 
dividually. In November, following, an order of the pro- 
bate court was obtained for that purpose, and the saloon 
business, with the supplics on hand, were sold by the ad- 
ministratrix to this defendant, who still continued to con- 
duct the business for the remainder of the fiscal year - 
under the license in the name of H. C. Armstrong & Com- 
pany. This action was brought to recover for liquors sold 
after Mr. Armstronye’s death, aud before the sale of the 
business to this defendant by the administratrix. The 
district court instructed the jury to find a verdict for the 
defendant, and the plaintiff has appealed. 

There is but little conflict in the evidence; and, since the 
court has instructed the verdict, we must consider the 
facts to be as testified to by the plaintiff. Mr. Moise, who 
represented the plaintiff’s company in this business, tes- 
tified that he was present at the funeral of Mr. Armstrong, 
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and in a conversation with the defendant suggested the 
fact that the Armstrong estate would not be liable for 
goods purchased by the defendant, and that the plaintiff 
would be compelled to look to the defendant for pay. This 
is denied by the defendant. The fact that Mr. Armstrong 
resided in another state, and that there was no license, 
while Mr. Armstrong lived, in the name of any responsible 
individual, and that, for these reasons, the supposed. li- 
cense was probably invalid for any purpose even before 
the death of Mr. Armstrong, are mutters discussed quite 
at large in tle briefs. The defense relied upon in this 
case is that the defendant bought the goods, not for him- 
self, but as agent for the estate of H. C. Armstrong, de- 
ceased. If it were possible that the estate of a deceased 
person could lawfully carry on a saloon business in this 
state, still the evidence in this case is by no means con- 
clusive that the estate undertook to do so. It is not gen- 
erally supposed that the administrator of an estate can 
carry on any trade or business in behalf of the estate, ex- 
cept temporarily and under peculiar circumstances, and 
with the express authorization of the probate court so to 
do. Obtaining a liquor license and carrying on a saloon 
business are in this state peculiarily personal matters, and 
the probate court would not authorize an individual to 
carry on such business in a fictitious name at the risk of 
the estate of a deceased person. It is clear that in this 
ease the estate would not be liable for these goods and 
that this claim could not be collected from the administra- 
trix. In other words, it is impossible that the estate of 
Armstrong could have been the principal in the transac- 
tion of this business, If this defendant bought these goods 
as agent, and so is not personally liable, then he was in 
fact agent for no one, and no one js Jiable. It appears 
that Mr. Moise knew that Armstrong was deceased, and in 
~ all probability knew that this defendant was assuming to 
contilne the business in the interests of the estate of the 
deceased, but this would not relieve this defendant from 
liability. “One who, as agent, assumes to represent a 
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principal who has no legal existence or status is himself 
liable.” Learn v. Upstill, 52 Neb. 271; Codding v. Mun- 
son, 52 Neb. 580. It is said in the opinion in the latter 
vase that one who assumes to act as agent for a person 
having no legal status is liable, “unless the agreement was 
that (the party with whom he contracted) was to look 
solely to” some other party or fund. In this case there 
was no other party that could be held legally liable for 
these goods, and there is no evidence of any express agree- 
ment on the part of the plaintiff to look solely to this es- 
tate for the price of the goods. Under this evidence, we 
think the district court should have instructed the jury to 
find a verdict for the plaintiff. 

The judgment of the district court is reversed and the 
cause remanded. 


REVERSED. 


JACOB MAJERUS, APPELLEE, V. Henry C, Barton, 
APPELLANT. 


Firep DeceMBErR 18,1912. No. 16,736. 


Easements: Prescription: Roapway. Where there has been an open, 
visible, continuous and unmolested use of a roadway across the 
premises of another for a period exceeding ten years, it will be 
presumed to be under a claim of right, and not by the license 
of the owner; and, where one seeks to close a way over his land 
which has been enjoyed by his neighbor for such period, he has 
the burden of showing that the use was permissive, and not under 
a claim of right, and, if he fails to overcome such presumption by 
a preponderance of the evidence, his case must fail, 


APPFAL from the district court for Richardson county: 
JOHN B. RAPER, JUDGE. Affirmed. 


Reavis & Reavis, for appellant. 


C. Gillespie and FH. Falloon, contra. 
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HAMER, J. 


This is an appeal from a decree of the district court 
for Richardson county. The plaintiff, appellee, seeks to 
establish a roadway between his premises, the north half 
of the southwest quarter of section 12, in township 1, in 
range 16, Richardson county, Nebraska, and a public road 
running aloug the south line of the 80-acre tract adjoining 
on the south. The plaintiff and his grantors have owned 
the 80-acre tract in question for a period of about 40 years, 
and during that tiie they have traveled to and from the 
same along the west line of the south eighty to the public 
road. The right to use this roadway is claimed by prescrip- 
tion. A good many years ago a row of walnut trees was 
planted within the roadway, and about 7 or 8 feet from a 
hedge fence on the east side of the said roadway. About 3 
years ago a wire fence was built about 6 feet west of the 
said row of trees. The fence and the row of trees run north 
and south the full length of the roadway. It is alleged in 
the petition that the limbs of the walnut trees grew so that 
they reached over the roadway and prevented the plaintiff 
from hauling hay and interfered with driving a covered 
carriage over the same, and, because of the limbs and the. 
fence, it was almost impossible to get through, and espe- 
cially when the road was wet and muddy; that the plain- 
tiff had asked the defendant to remove his fence and to 
allow the trees to be trimmed and the. rubbish accumulated 
to he taken out of the roadway, and that the defendant re- 
fused to permit this to be done; that, because of the fence 
and the walnut trees, the plaintiff was prevented from en- 
joving the free and undisturbed use of such way. The 
plaintiff alleged in hig petition that the west 30 feet of 
the defendant’s tract had been charged with and had be- 
come subservient to the easement of the said roadway for 
an uninterrupted period of 40 years; that the plaintiff and 
his grantors had been in the open and notorious use of said 
easement for that time; that the grantors of the defend- 
ant admitted that the ownership to said land covered by 
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said easement belonged to the plaintiff's grantors; that the 
plaintiff had been damaged in the premises in the sum of 
$50. There was a prayer for judgment for $50 and costs; 
that the defendant be ordered to take down the fence; 
that the use of the roadway of 30 feet be quieted in the 
plaintiff; and that the plaintiff be permitted to clear the 
said roadway of all obstructions. 

A general demurrer to the plaintiff’s petition was over- 
ruled, and the defendant answered admitting the owner- 
ship, but denied that there was an easement, and alleged 
that there was a strip of ground approximately 30 feet 
wide on the west end of the defendant’s land which ran 
north and south leading to the public road from the plain- 
tiff’s land, and that the defendant had permitted the 
plaintiff to go over and upon said strip and to use the 
same in connection with the defendant and others as a 
roadway, but that the permission was a mere license 
granted by the defendant to the plaintiff in common with 
others; that the defendant wag the owner of the row of 
walnut trees, and that he constructed and maintained a 
wire fence a few feet west of said trees, that no rights to 
the said strip had ever been granted to the plaintiff, or 
had inured to his benefit by prescription, or otherwise; 
that the plaintiff had due notice that his grantors had no 
right to said strip of ground, except the right given them 
by way of license or permission to use the same as a road- 
way in common with others; that the plaintiff had always 
recognized the ownership of the land in the defendant; 
that about the 7th of October, 1906, the plaintiff sought to 
purchase of the defendant enough of said right of way to 
give him a road thereon, and offered the defendant $112.50 
for the same, Other allegations in the petition were de- 
nied. 

There was a reply alleging said easement was the only 
way the plaintiff had of getting to and from the public 
road; that after the dispute arose plaintiff offered the de- 
fendant by way of compromise $125 for the easement; 
that the offer was made to avoid a lawsuit and trouble 
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with a neighbor; that plaintiff had always averred that he 
had complete title to said strip of ground by prescription ; 
that said prescriptive right had existed in plaintiff and his 
grantors for more than 40 years. 

The court refused defendant’s application for a jury, 
and the case was tried to the court. There was a finding 
and decree for the plaintiff that the title of the plaintiff 
in the said easement he quieted, and the defendant ordered 
to remove the fence, and that plaintiff be granted authority 
to trim the walnut trees in so far as they interfered with 
the use and enjoyment of the easement, and that the de- 
fendant be enjoined froin in any manner interfering with 
the easement, and pay the costs. Jefendant appeals. 

The principal assignnent of errors would seem to be: 
(1) That the court erred in holding the case to be of an 
equitable cognizance; (2) in denying the appellant a trial 
by jury; (3) in finding for the appellee and rendering 
judgment in his favor. There is no question of the use 
of the way for a period varying from 35 to 40 years. There 
seems to be no question but what the limbs of the walnut 
trees are in the way and obstruct the road. The matter 
in controversy is whether the plaintiff has a right to the 
use of the roadway. 

Tt is claimed by the appellant that the evidence shows 
that the use of the alleged way by Wyatt, who was the 
early owner of the north eighty, was with the express per- 
mission to do so by Mr. Elwell, the first owner of the said 
south eighty, and that Schuler, who was Elwell’s grantee, 
exercised the same control over the south eighty that 
Elwell had exercised; that Barton became the owner of 
the south half a little over a year after the plaintiff be- 
came the owner of the north half; that Majerus undertook 
to buy the right of way from Schuler, and afterwards at- 
tempted the same sort of purchase of Barton when Bar- 
ton became the owner of the south eighty; that Barton’s 
deed called for just 80 acres of land, and that the deed 
that Majerus got from the Wyatt heirs called for just 80 
acres of land, the north half of the quarter section, so that 
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Majerus bought no land at that point outside of the north 
half of the quarter section, and did not buy any land in 
the south half. 

It would seem from the testimony of Majerus that, when 
he bought out the Wyatt heirs, he desired that they should 
sell lim the strip of land on the west end of Schuler’s 
land that had been occupied by the roadway, and which 
was then owned by Barton, and that the Wyatts refused. 
Majerus had bought the north eighty, and he also wanted 
to buy the road over the south eighty out to the public 
highway. In the brief of counsel for the appellant, they 
dwell upon the fact that Majerus told Barton, when talk- 
ing to him about the lane, that he had offered Schuler 
money for the land, and that Schuler woud not sell it. 

Henry Wyatt testified that he was born and raised on 
the north eighty, and that he had lived there about 38 
years, and that during that time his father and his father’s 
family traveled through that lane to the public road; that 
the hedge on the east side of the lane was planted there 
probably 35 to 38 years before the trial, and that the wal- 
nut trees were planted about the same time; that Elwell, 
who owned the south eighty, had sold it to Charles Schuler 
about 17 years before the trial; that, when the limbs of 
the walnut trees grew down into the road and became 
obstructions to the hauling of threshing machines and 
loads of hay, he trimmed them; that Elwell had told him 
that the lane was not his (Elwell’s), and to “trim the 
trees and throw the brush out of the way; he had nothing 
to do with it.” He testified as if he thought that the strip 
was fenced off to be used ag a road. He had first talked 
to Elwell about trimming the trees 25 years before the 
trial. 

J. R. Messler testified that he had known the land since 
1869 or 1870, and that he and McDowell went out to the 
lane; that the south eighty was then owned by Mr. Elwell 
and the north eighty by Mr. Charles Wyatt, and that a 
Mr. Bowers then owned the quarter west of both eighties, 
being the land now known as the Uhlig quarter: that 

47 
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Wyatt, McDowell, Elwell, old man Bowers and some other 
gentlemen were out there to settle “a dispute on that 
road,” and settled it; that they talked the thing over; 
that the legislature had the winter before made a Jaw 
that all section lines were roads, “and on that basis they 
settled the road question right here” (the-lane is on a 
section line); that McDowell was one of the arbitrators, 
and that the assertion was made in the presence of old 
man Wyatt, Charles Wyatt, old man Bowers and some 
other gentlemen. The witness did not know what was 
done about it, “only they said it was scttled.” 

Ralph Hanna testified that he had known the lane on 
the west end of the eighty that belonged to Barton for 
35 or 40 years; that he had lived in the neighborhood 46 
vears; that it was 35 or 40 years since the hedge was put 
in; that the lane had been opened and used for 30 or 35 
years. It was also shown that the improvements were on 
the west corner of the north eighty, that the house fronted 
west, and that the lane in question ran between two hedge 
fences, one of which was on the east side of the lane and 
the other on the west side. 

Louis Bippes testified that he had known the lane for 
at least 20 years, that he had worked with Mr. Wyatt 7 
or 8 years, and had been up through the lane at least a 
dozen times a year or more; that the lane extends from 
the public road to the Majerus eighty, and that there was 
a wire fence on the east side and a hedge fence beyond the 
wire fence. 

Rarton, defendant, testified that the lane was there 
when the purchase was made; that it extended up to the 
Majerus land and stopped there; that there were 50 wal- 
nut trees standing in the lane; that there were negotia- 
tions between Barton and Majerus for the purchase of 
the strip, but that the sale was not completed; that he 
(Barton) was willing that the walnut trees might he 
trimmed, only he wanted a competent man, Mr, George 
Chapp, to trim the trees, and was unwilling that Majerus 
should “potter around there.” He seems to have beeu 
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afraid that the trees would be killed. He testified that 
he used the lane in common with Majerus; that he (Bar- 
ton) trimmed the trees, mowed the weeds, and took care 
of the lane; he also testified that the fence had been there 
3 years, and that during that time the threshing machine 
and loads of hay had passed up and down. Mr, Barton, 
on his cross-examination as to what had been said between 
him and Majerus concerning the settlement of the dispute, 
was not certain whether Majerus said that he would 
“rather make a settlement than have a lawsuit.” He did 
not know whether they had talked compromise; that it 
was about 24 feet from the row of walnut, trees to the 
hedge fence on the west side of the lane, and that he had 
left “a pass way of 20 feet as an accommodation to the 
neighbors.” He also testified that the wire fence was west 
of the trees. 

Thomas Davis renembered that he had seen Barton tak- 
ing care of the trees, and he himself had cut the weeds 
when working for Barton, but he had also seen Wyatt cut 
limbs off the trees to get through the lane. Herbert Burke 
testified that he had traveled along the lane and hauled 
hay through it without difficulty. The testimony of Bar- 
ton, Davis and Burke in part tends to establish Barton’s 
seeming contention that the lane was free from obstruc- 
tion. That Barton was willing to leave a pass way across 
the land for an accommodation to the neighbors suggests 
that he was not seriously contending that the road should 
be closed. 

In Smith v. Pennington 122 Ky. 355, 8 L. R. A. n. s. 
149, the way had been used 40 years. The owner of the 
land across which the way ran had put up gates at the 
boundaries of his land. After they had been there 15 
years he undertook to place a fence where the gates had 
been. Held, that where he undertook to close the way he 
assumed the burden of proving that appellee’s use of it 
was merely permissive. As he failed to prove that, the 
court ordered the gates restored. 

In O’Daniel v. O’Daniel, 88 Ky. 185, 10 S. W. 688, the 
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question was whether the plaintiff had a pass way over 
the defendant's land. The court said: “At common law 
the lone enjoyment of an easement gave the right to the 
easement, and the use continuing uninterrupted for 20 
years or longer, when unexplained, created the presump- 
tion that the claim or use was adverse; * * * and it was 
not necessary to show, by positive testimony, that the 
appellant had claimed this use as a matter of right, and 
so proclaimed to his neighbors.” 

In Talbott v. Thorn, 91 Ky. 417, 16 S. W. 88, the court 
said: “Where the grantee of such way has used it for 15 
vears, the agreement may be used to rebut the idea of such 
use being permissive, and as establishing it as a right.” 
In the same case the court held: “From the fact of the 
verbal agreement, and the user for 15 years, the presump- 
tion arises that the user was as a matter of right, and the 
burden is upon the vendor to rebut this presumption, and 
to show that the user was, notwithstanding the grant, 
permissive only, which the appellant has failed to do in 
this case; therefore, we must regard the appellee’s right 
to the private passway as perfected by time.” The prin- 
ciple announced in the foregoing Kentucky cases was de- 
clared by this court in Bone v. James, 82 Neb. 442, where 
the court said: “Proof of an uninterrupted use for the 
necessary period without evidence to explain how it began 
raises a presumption that it was adverse and under a claim 
of right, and the burden is upon the owner of the land, if 
he relies on such a defense, to show that it was by virtue 
of some license, indulgence, or agreement inconsistent with 
the right claimed”—citing 14 Cyc. 1196, and authorities 
there cited. 

In Hammond v, Zelner, 23 Barb, (N. Y.) 478, affirmed 
in 21 N. Y. 118, it was said: “Tf a party claiming the 
easement shows an open and uninterrupted enjoyment for 
20 vears, as the defendant did here of the dam which in- 
volved the back flow of the water onto the plaintiff’s land, 
proof must come from the other side to show that such 
use of the defendant’s land was by license or permission, 
or that it was restrained or limited in- point of time.” 


. 
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In Pavey v. Vance, 56 Ohio St. 162, it was said to be “a 
general rule that where a person uses a way in the enjoy- 
ment of his own Jand through the land of another, with- 
out let or hindrance, for the period of 21 years, in the 
absence of anything to the contrary, he thereby acquires 
a right by prescription to continne the use as an incident 
to his own land, and which will pass by a conveyance or 
descent of it. The fact of the use is open to explanation. 
It may be shown to have been permissive. But in such 
case the burthen is upon the owner of the land to show 
that the use was a permissive one.” In this case it is 
said: “Prescription was not regarded as a source of title, 
but as a means of defense against the assertion of an orig- 
inally superior title, one that would have prevailed but 
for the cousideration given to long time possession.” 

In Fleming v. Howard, 150 Cal. 28, 87 Pac. 908, the court 
cited Washburn, Easements and Servitudes (4th ed.) 156 
(*90), 14 Cyc. 1147, Jones, Easements, sec. 186, and 
other authorities, und said (quoting): “Where an open 
and uninterrupted use of an easement for a sufficient 
length of time to create the presumption of a grant is 
shown, if the other party relies on the fact that these acts 
or any part of them were permissive, it is incumbent on 
such party, by sufficient proof, to rebut such presumption 
of a nonappearing grant; otherwise the presumption 
stands as sufficient proof, and establishes the right.” 

In Nowlin v. Whipple, 120 Ind. 596, 6 L. R. A. 159, the 
court held that an executed parol license might become 
an easement upon the land of another; and that the way 
across the lands of another, thongh founded upon .a per- 
missive right, was irrevocable where expense had been in- 
curred in perfecting the easement. The agreement had 
been acquiesced in for more than 30 years. The court 
said that a court of equity will not permit the license to 
be revoked. 

In Pierce v. Cloud, 42 Pa. St. 102, 82 Am. Dec. 496, the 
defendant claimed a right of way over the plaintiff's Jand. 
The plaintiff forbade the defendant from going over the 
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land, and locked the gate, which the defendant took off 
its hinges, aud went through and the plaintiff brought his 
action of trespass. Defendant proved the use of the way 
for 40 years, also that defendant had said to the plaintiff 
that plaintiff was very kind te allow him a way over the 
land, and had spoken of purchasing a right of way out from 
his place. There was a verdict for the defendant, and the 
court held that the owner of the land “has the burden of 
proving that the use of the easement was under some li- 
cense, indulgence, or special contract, inconsistent with 
the right ‘claimed by the other party,” but said, “we do not 
think the owner made such proof here,” and affirmed the 
judgment of the court below. 

The easement is a right which one person hag to use 
the land of another for a specific purpose. Jackson v. 
Trullinger, 9 Or, 398, 397. 

The following authorities seem to sustain the appel- 
lee’s contention: Steffy v. Carpenter, 87 Pa. St. 41; Col- 
burn v. Marsh, 22 N. ¥. Supp. 990; Nicholls v, Wentworth, 
100 N. Y. 455; Barnes v. Haynes, 13 Gray (Mass.) 188, 
74 Am, Dec. 629. Nor need there be an allegation that 
the user was adverse, where it is set forth that the plain- 
tiff used the roadway continuously for 50 years with the 
knowledge and acquiescence of the owner. 

The way is in a lane between two hedge fences, one of 
which is on the Bowers land and the other on the Barton 
land. Not only is the place between the hedges the right 
sort of place for a road, but the defendant's grantors 
planted a row of walnut trees, such as is usually planted 
to Hine a road. The acts of defendant’s grantors were 
such as to indicate their intention to leave a roadway. 
They seem to have acquiesced in the demand of the owner 
of the north eighty for a road across the south eighty. It 
was a necessity to him, and it requires no flight of imag- 
ination to suppose that he demanded that which made it 
possible for him to live there in comfort. If the owner of 
the south eighty vielded, however slightly, to the demands 
of the occupant of the north eighty, and so far consented 
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that the occupant used the roadway until 40 years elapsed, 
the present owner of the south eighty has assumed a 
serious and difficult burden of proving that the use for all 
of these 40 years was merely permissive. Besides, the limbs 
of the overhanging trees and the weeds have been cut out 
_ of the roadway from time to time by the defendant him- 

self, and he has kept the roadway open, assisted by the 
appellee. There is testimony that the defendant left it 
vpen as an accommodation to the neighbors. He gives 
this testimony hisnself. What does he intend to establish 
by keeping it open if it is not a roadway? It is not to be 
forgotten that this lane is on a section line. Neither is 
it to be forgotten that the legislature did declare that 
section lines were to be public roads. It may be true 
that they are not public roads until they are opened, but 
it is probably a common belief that they are public roads, 
and there is nothing strange in the testimony of Messler, 
who descvibes the dispute that was had, and he tells how 
Wyatt, McDowell, Elwell, and “old man” Bowers and 
some other gentleman went out to that lane to settle the 
“dispute on that road,” and he understood that they did 
settle it. In the meantime the years have been going by, 
aud four times the usual period to obtain a right by pre- 
scription passed before there was an attempted halt. It 
is presumed, under the authorities above cited, that the 
right of plaintiff to use the road owes its origin to a grant 
from the defendant or his grantors to the plaintiff or his 
erantors, and the defendant is required to overcome this 
presumption by a preponderance of the evidence. In ad- 
dition, it may be said that the district judge was close to 
the witnesses and to all the circumstances of the case, and 
that he had perhaps a better opportunity to determine the 
facts than we have. We see no reason to reverse his judg- 
ment. 

The judgment of the district court is 

AFFIRMED. 


SEDGWIcK, J., concurs only in the result. 
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Henry WEHNES, APPELLEE, V. WILLIAM ROBERTS, APPEL- 
LANT. 


Fitep DECEMBER 18,1912. No, 16,834. 


‘ 


1. Parol Evidence: ApMissipiniry. “Evidence tending to establish a 
separate oral agreement between the parties to a written contract, 
as to matters upon which such contract is silent, if it does not 
tend to vary or contradict the terms of the written document, is 
admissible.” Huffman v. Ellis, 64 Neb. 623. 


2. Trial: Instructions. The instructions examined, and held not to 
be prejudicial to the defendant. 


APPEAL from the district court for Adams county: 
Harry 8. DUNGAN, JUDGE. Affirmed. 


J. W. James, for appellant. 
J, H, Willits, contra, 


TAMER, J. 


This is an appeal from the judgment of the district 
court for Adams county in favor of the plaintiff, Henry 
Welhnes. In the summer of 1908 the defendant, William 
Roberts, appellant in this court, sold the plaintiff a thresh- 
ing ontfit consisting of a steam engine and a grain sepa- 
rator, with blower and feeder and water tank with trucks, 
for the purchase price of which the plaintiff gave his 
promissory notes to the defendant, one for $600, payable 
November 1, 1908, and one for $700, pavable November 
1, 1909. The notes in question seem to have become the 
property of the Roseland State Bank in the due course of 
business, The plaintiff sued the defendant, alleging a 
contract whereby defendant was to furnish all the repairs 
needed by the threshing outfit for the vear 1908, and that 
defendant was to place them upon said engine and sepa- 
rator when given notice to do so by the plaintiff. This 
part of the agreement was not evidenced by writing, but 
rested wholly in parol. The plaintiff gave notice of needed 
repairs, which the defendant refused to furnish, where- 
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upon they were purchased by the plaintiff. The plaintiff 
also alleged a warranty by the defendant that the ma- 
chine would work, and that the defendant would make it 
work, and a breach of the warranty. The plaintiff prayed 
judgment for the value of the repairs and cost of putting 
them on, and for damage because of the breach of the 
warranty. The answer adinits the sale of the machine, 
and denies the other allegations. The plaintiff had a ver- 
dict and judgment. 

It appears from the evidence that the agreement for the 
sale of the machinery was made in April. This is the con- 
tract sued on. Contemporaneous with the making of this 
agreement, the parties executed a written instrument em- 
bodying at least some of the terms of the sale. The writ- 
ten instrument does not appear to have been introduced in 
evidence, but the testimony of both parties agrees as to 
what the instrument contains. Upon the trial the plain- 
tiff was permitted to prove, over the defendant’s objection, 
the parol contract sued on. The defendant’s objection 
was that the testimony of the plaintiff himself showed the 
contract to have been reduced to writing, and that evi- 
dence of any agreement not shown by the writing itself 
was incompetent. While it is not permitted to vary or 
contradict the terms uf a written instrument showing the 
terms of an agreement, that rule is not violated by evidence 
of a parol agreement either prior to or contemporaneous 
with the execution of a written instrument, if the parol 
agreement is as to some matter collateral to the agreement 
contained in the written instrument, or if the parol agree- 
ment constitutes the inducement for the execution of the- 
written instrument. 

In Norman v. Waite, 30 Neb. 302, this court held, as 
stated in the syllabus: “The existence of a written contract 
or instrument, duly executed between the parties to an ac- 
tion aud delivered, does not prevent the party apparently 
bound thereby from pleading and proving that contem- 
poraneously with the execution and delivery of such con- 
tract or instrument the parties had entered into a distinct 
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oral agreement which constitutes a condition on which the 
performance of the written contract or agreement is to 
depend.” In the body of the opinion Judge Cobs, who 
delivered the opinion of the court, referred to the case of 
Michels v. Olmstead, 14 Ved. 219, and said that he did not 
remember to have seen the law on this subject so clearly 
stated elsewhere as by Judge Krekel in the case cited. He 
then gives Judge Krekel’s charge to the jury: “When par- 
ties, without any fruud or mistake, have deliberately put 
their engagements in writing, the law declares the writ- 
ing to be not only the best, but the only evidence of the 
agreement; but this does not prevent parties to a written 
agreement from proving that, either contemporaneonsly 
or as a preliminary measure, they had entered into a dis- 
tinct oral agreement on some collateral matter, or an oral 
agreement which constitutes a condition on which the 
performance of the written agreement is to depend.” 

In Huffman v, Ellis, 64 Neb. 623, this court held, as ex- 
pressed in the syllabus: “Evidence tending to establish 
a separate oral agreement between the parties to a writ- 
ten contract, as to matters upon which such contract is 
silent, if it does not tend to vary or contradict the terms 
of the written document, is admissible.” 

In Barnett v. Prait, 37 Neb. 349, this court held, as ex- 
pressed in the syllabus: “A brought suit against B= al- 
leging, that C was indebted to A for wages; that B pur- 
chased C’s business, out of which the debt arose, and in 
part consideration agreed to pay C’s debt to A; that this 
agreement was omitted from an instrument in the form 
of a receipt set out in the petition, and containing other 
terms of the transfer, and that the omission was to prevent 
a third person from learning of the promise. Aeld, That 
the petition stated a cause of action.” Also held that 
“such a promise, omitted. from a written agreement, may 
be proved by parol where the promisee was induced to 
execute the writing on the faith of the oral promise.” 
Also that “such a promise is not within the statute of 
frauds.” In the body of the opinion Commissioner 
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Ikvinew said: ‘We cannot regard the instrument referred 
to in the petition as a contract complete in itself. It pur- 
ports only to be a receipt. It is signed only by W. J. 
Pratt, and not by the party assuming these obligations, 
and its whole effect is that of an informal memorandum, 
and not the expression of a complete contract. Further, it 
is settled by a considerable line of authority that where 
the execution of a written agreement has been induced 
upon the faith of an oral stipulation made at the time, 
but omitted from the written agreement, though not by 
accident or mistake, parol evidence of the oral stipulation 
is admissible, although it may add to or contradict the 
terms of the written instrnment.” 

In Chapin v. Dobson, 78 N. Y. 74, the New York court 
of appeals held, as stated in the syllabus: “The rule pro- 
hibiting the reception of parol evidence, varying or modi- 
fying a written agreement, does not apply where the orig- 
inal contract was verbal and entire, and a part only was 
reduced to writing; nor does it apply to a collateral nnder- 
taking; these facts are always open to inquiry and may 
be proved by parol.” 

In Ferguson v. Rafferty, 128 Pa. St. 337, the supreme 
court of Pennsylvania held, as stated in the syllabus: 
“Where the execution of a written agreement has been in- 
duced upen the faith of an oral stipulation, made at the 
time but omitted from the written agreement. though. not 
by fraud, accident or mistake, parol evidence of the oral 
stipulation is admissible to add to or change the terms of 
the written instrument.” 

In a comparatively recent case this court held in De 
Laval Separator Co. v. Jelinek, T7 Neb, 192, as stated in 
the syllabus: “If a written memorandum confirmatory 
of a previous oral agreement does not purport to recite 
the whole of the latter, oral testimony is admissible to 
supply omitted covenants not inconsistent with the writ- 
ing.” In the body of the opinion this court, throngh Com- 
missioner AMES, said: “The sole ground, as it appears, 
upon which the objection was sustained and the instruc- 
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tion given is that the answer is an attempt to contradict 
or vary the terms of a written contract by oral testimony. 
Manifestly it attempts to do no such thing, but does at- 
tempt to show that the writing does not express the entire 
agreement of the parties, nor purport so to do. If it does 
so purport, it is doubtless as conclusive in that respect 
as it is with regard to any other matter concerning which 
it speaks; but, if it does not so purport, then the question 
whether it does contain the entire agreement, and, if not, 
what are the omitted terms of the contract, are questions 
of fact to be determined in like manner as any other fact 
that is or might be put in issue hy the pleadings.” 

Both parties to the written instrument agree that it 
provided only for the time of delivery, and the time and 
manner of payment for the machine. It follows therefore 
that the contract sued on was collateral to the agreement 
contained in the written instrument, and in no way 
tended to contradict or vary its terms. 

Complaint was next made by appellant of the giving of 
certain instrnctions; they being instructions No. 2 and 
No. 5. By instruction No. 5 the jury were told that, if 
they found for the plaintiff, then they were to “find such 
sum as yor believe from the evidence will compensate 
him for the injury and damage he .jas suffered, not ex- 
ceeding the swum of $415.50, and interest thereon from 
September 15, 1909; and, in determining the amount of 
such damage, you should take into account the cost of the 
repairs purchased by the plaintiff, and the value of the 
labor and time to place said repairs on said threshing 
outfit.’ It is contended by the appellant that this in- 
struction had a tendency to mislead the jury, for that it 
would seem to anthorize a verdict of $415.50, when, under 
the evidence and other instructions of the court, no re- 
covery could be had for the breach of warranty, and, as 
$200 of the amount claimed was claimed for damages on 
this account, in no event could plaintiff have recovered 
more than $215.50. It is hard to see how this instruction 
could have misled the jury as the amount claimed by the 
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plaintu® for furnishing repairs and for the breach of 
warranty is set out by the court. The jury are further 
told that there is no evidence of damages for the failure 
of the warranty, and they are further told that the only 
issue is as to a coniract for furnishing the repairs, and 
the cost of the repairs purchased hy the plaintiff, and the 
cost of putting them op. These instructions, when con- 
strued together, state the issue fairly. The verdict re- 
turned was for less than the amount claimed as the money 
expended for procuring the repairs, and the error, if it 
was an error, was without prejudice. 

It is further urged that this instruction and iustrue- 
tion No. 2 lay down an incorrect measure of damages, in 
that they make the measure of damages the cost of repairs 
to the plaintiff, rather than their reasonable value. While 
it is perhaps true that the proper measure is reasonable 

value and not actual cost, no prejudice resulted to the 

defendant, because the only evidence of reasonable value 
shows the reasonable value to be identical with the cost. 
It follows that this error, if it be an error, is likewise 
Without prejudice. We are unable to discover any error 
in the proceedings. 

The judgment of the district court is 


AFFIRMED. 


RoserT J. GADDIS, APPELLEE, V. SCHOOL DISTRICT OF THE 
Ciry oF LINCOLN BT AL, APPELLANTS. 


Firep DecempBer 24,1912. No. 17,828. 


1, School Districts: GoveRNMENT. By the school laws of Nebraska 
(Comp. St. 1911, ch. 79), two distinct forms of school-district gov- 
ernment are provided for; that of school districts in incorporated 
cities having more than 1,500 inhabitants being by boards of 
education and representative in form, while that of the ordinary 
district in the country and in Bese cities and villages is demo- 
cratic in form. 


: Rouray Districts. The ultimate control of the rural 
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school district resides in the electors, and is exercised at annual 
or special school meetings; and the directions of the voters as to 
school buildings and sites must be carried out by the directors 
strictly within the limits of the powers conferred upon them at 
the school meeting. 


3. : : Ciry Disrricrs. In city districts which are gov-- 
erned by boards of education, the powers of the district reside in 
the board of education, and there are no more limitations upon 
the authority of the board to select school sites and erect school 
buildings than are placed, in a rural] district, upon the electors 
present at the school meeting. 


: SELECTION oF ScHoor SITES. Since the repeal of the proviso 
to section 23, subd. XIV, ch. 79, Comp. St. 1891, there is no require- 
ment that the question of the selection of school sites or the erec- 
tion of school buildings be submitted to the electors of a city 
district in order to authorize the board of education to purchase 
sites and erect buildings. 


PowWERS OF Board OF EpucaTION: SCHOOL SITES AND BUILD- 
mN@s. Except as limited by the statutes restricting the amount 
of taxes that may be levied, and the provisions regulating the 
borrowing of money by the issuance of bonds, the board of edu- 
cation has full power to administer the affairs of the school dis- 
trict as to school sites and buildings. 


é. : : Erection oF Bumpines: Funps. There is no pro- 
hibition in the statute against a board of education of a city 
district, such as the city of Lincoln, from adding money derived 
from taxation to money obtained from issuing bonds voted for 
building purposes in order to pay for the erection of school build- 
ings, if in the discretion of the board it deems it for the best 
interest of the district so to do. 


Funps: Levy. The. direction in section 23, subd. 
XIV, ch. 79, Comp. St. 1911, is that the board of education shall 
estimate the amount of money necessary for the support of schools, 
the purchase of school sites, the erection of school buildings, the 
payment of interest, and the creation of a sinking fund, and 
report the same to the county commissioners for levy. There is no 
distinction made between the collection of money for the support 
of schools and money for sites or buildings derived from the 
estimate and levy. The tax is levied in gross for the whole 
amount of money required as shown by theestimate. The amount 
levied is equally subject to anticipatory use for all purposes named 
in the estimate. School District v. Stough, 4 Neb. 357; State v. 
Sabin, 39 Neb. 570; Andrews v. School District, 49 Neb, 420; 
Pomerene v. School District, 56 Neb. 126, distinguished. 
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: CONTRACTS FOR BUMDINGS: INJUNCTION. Where the 
amount of money required in a contract made by the school dis- 
trict of the city of Lincoln for the erection of certain school 
buildings does not exceed the amount of money on hand derived 
from the sale of bonds issued for building purposes, together with 
the amount of an estimate for building purposes made by the 
board of education, and a levy of taxes for that purpose made by 
the county commissioners for the current fiscal year, the contract 
will not be enjoined at the suit of a taxpayer as being ultra vires 
and void, because all the money is not in the treasury when the 
contract was made. 


8. 


9. Injunction: Costs. Where, at the time a contract for the erection 

: of school buildings was entered into, it was in excess of the 
powers of the board of education to make, and where by mutual 
agreement the contract was subsequently modified so as to bring 
it within the authority of the board of education, the modified 
contract will not be enjoined upon the ground that it is ultra vires. 
But, since the modification was made after the action was begun, 
the costs in the district court are taxable to the defendant. 


APPEAL from the district court for Lancaster county: 
P, JAMES CosuRAVE, JUDGE. Reversed. 


Mahoney & Kennedy, C. S. Allen and Tibbets & Ander- 
son, for appellants. 


Burr, Greene & Greene, contra. 


* LEYTON, J. 


This is an action by a taxpayer to enjoin the board of 
education of the city of Lincoln from carrying out a con- 
tract with the defendant F. P. Gould & Son for the erec- 
tion of certain schoolhouses, and from paying the con- 
tractor any Sum upon the contract, for the reason that the 
contract price exceeds the amount authorized for building 
purposes, and is in excess of the money and funds on hand 
at the time of the execution of the contract, that the con- 
struction of the Vine street school building contracted 
for was not authorized by a vote of the electors, and that 
the contract does not provide for the completion and fur- 
nishing of the buildings as voted by the electors, and, 
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therefore, is unauthorized, ultra vires, and void. The 
contract as originally made provided for the erection of a 
high school building and two grade school buildings. 
The price for each was separately fixed. The total amount 
payable in any event was $546,973, and provision wis 
made so that the absolute liability, if certain options 2: 
to material were exercised by the board of educati:n, 
would not exceed the sum of $493,688. By mutual con- 
sent the contract was afterwards modified by eliminating 
the provisions concerning one of the grade school build- 
ings, So that at the time of the hearing the utmost liabil- 
ity of the district thereunder was $451,837, with optional 
reductions as stated. The district court found that the 
contract was void, and granted an injunction as prayed 
in the petition. Defendants have appealed. 

The stipulation of facts agreed upon shows that, at 
the election which was held to authorize the issuance of 
bonds, a choice of locations as to the site of the high 
school building was submitted to the voters, and that as to 
the bonds the ballot permitted the voters to express them- 
selves for or against “tle $350,000 bonds and taxes (1) for 
erecting, constructing, finishing, furnishing and complet- 
ing a high school building or buildings to be located on 
the place and upon the site to be selected by the electors 
at said election; (2) for erecting, constructing, finishing, 
furnishing and completing one grade school building 
(omitting description of location); (3) for erecting, con- 
structing, finishing, furnishing and completing an annex to 
the Saratoga school, located on block 2, Cottage Grove ad- 
dition to the city of Lincoln.” Before the contract was let 
the bonds had been sold, and $362,860.61 had been paid 
into the treasury from the proceeds thereof, out of which 
sum $38,000 had been paid before letting of the contract. 
In June, 1912, the board of education submitted to the 
county commissioners its annual estimate, and included 
therein the sum of $100,000 for the purchase of real estate 
and new buildings. The county commissioners levied a 
tax of 32 mills for maintenance of schools, purchase of 
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sites, and construction of buildings, which according to 
the valuation of property in the district, would produce 
the suin of $13,306 in excess of the amount estimated. 
There was $41,045 on hand from the gross revenues of the 
preceding year. No contract for heating, plumbing, and 
furnishing has been let, nor will such contracts be en- 
tered into until the present contract is completed. The 
estimated cost of plunibing, heating and furnishing for 
the three buildings is $195,000. The annex to the Sara- 
toga school hag been constructed and paid for out of 
funds derived from 1911 taxes. The contract provides 
that the time limit for the completion of the Bancroft 
school shall be the 10th of August, 1918, and for the 
high schoo] building, February 10, 1914. The architect 
testifies that if the work on the high school building is 
prosecuted with such diligence as would complete it on 
the date fixed in the contract, taking into account the 
reserved estimates, only about $200,000 would become 
payable on the contract on or before July 1, 1913, and if 
the Bancroft building is completed by the date fixed, 
August 10, 1918, the amount that would be due and pay- 
able would be $75,000. These seem to be the essential 
and determining facts in the case. 

It is the contention of plaintiff that no authority is 
conferred upon the board of education to purchase school 
sites and erect buildings, unless authorized to do so by a 
vote of the electors of the district; that if by such vote 
the board has been authorized to issue bonds for the pur- 
pose of erecting, finishing and furnishing certain school 
buildings, it is beyond its power to enter into a contract 
to pay for the same more than the amount of money re- 
alized from the sale of the bonds on hand at the time the 
contract is entered into. In support of this contention he 
cites the case of School District v. Stough, 4 Neb, 357, 
which was an action by the assignee of certain school 
orders. The facts in this case were that the district was 
an ordinary country district, and that no authority or 
direction was given to the school board by the electors of 
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the district to build a schoolhouse or to let a contract 
therefor. At the previous school mecting a tax of 5 mills 
on the dollar had been levied for the purpose of building 
a schoolhouse. The board assumed that this gave it au- 
thority to act. It made a contract for the erection of a 
school building, issued orders upon the treasurer for the 
“whole amount of the contract price, and delivered the 
sume to the contractors in advance of any work, taking 
back a bond to secure the faithful performance of the 
contract. The contractors negotiated the orders the day 
after they were presented to and accepted by the district. 
treasurer, and neyer built the schoolhouse. The court 
held that the orders were not negotiable and did not estop 
the school district as against a bona fide holder for value 
from availing itself of any defenses in the action which it 
would have had in an action brought by the original 
payee. After stating the facts, it said: “On these facts 
we are well satisfied that the school district is not liable 
on these orders.” This disposed of the case, was all that 
was necessary to say, and all that was essential to the 
decision. But, Judge LAKE, writing the opinion, proceeds 
to say that the district board may not issue orders upon 
funds not collected, in order to evade the statutory pro- 
vision that the “ ‘school district shall have power and 
authority to borrow money to pay for the sites for school- 
houses and to erect buildings thereon, and to furnish the 
same by a vote of a majority of the qualified voters of 
said district present at any annual or special meeting.’ 
But, in whichever way the building fund is raised, it is 
entirely beyond the control of the district board, except 
for safe-keeping, until the electors of the district, legally 
assembled, shall give directions as to how it shall be ex- 
pended,” and, hence, that the action of the board was 
without authority. While not essential to the decision, 
the rule thus announced was a wise and salutary one, 
especially at such an early period in the history. of the 
state, when thousands of schoolhouses were yet to be built. 
Paragraph 3 of the syllabus is as follows: “Contracts for 
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the erection of a schoolhouse should be made with refer- 
ence to the funds in the treasury for that purpose. The 
district board have no authority to draw orders in pay- 
ment thereof, on a fund which has been proposed, but not 
raised by taxation.” And it is on this proposition that 
plaintiff makes his main contention. Other cases cited 
by plaintiff as following the Stough case will now be ex- 
amined. 

In Gehling v. School District, 10 Neb. 239, the court 
inerely holds that, where the electors at the school meet- 
ing authorized the board to expend $20,000 in the build- 
ing of a schoolhouse, the board had no authority to con- 
tract in excess of this amount, saying: “Not only is the 
authority to direct and control such expenditures with- 
held from the school board, but as we see is expressly en- 
trusted to the whole body of the electors, by whom alone it 
can be exercised.” 

State v. Sabin, 39 Neb. 570, was a mandamus suit to 
compel the school district treasurer to pay an order, dated 
in 1889, and payable in March, 1891. The contract was 
made in July, 1889, and provided that payment should be 
made by orders drawing interest and payable a long time 
in the futnre. The court say: ‘This was directly issuing 
evidence of indebtedness against the school district due 
respectively in six, twelve, and eighteen months from 
date. * * * If evidences of indebtedness of the na- 
ture of that sought to be enforced in this action are to be 
held valid and binding, it will render wholly. inoperative 
and useless the provisions of the statute regnlating and 
restricting the issuance of bonds by school districts.” 

Pomerene v. School District, 56 Neb. 126, was brouglit 
to recover on the same contract ag was involved in the 
Sabin case. The court held that both the time warrants 
and the contract were void; the warrants on the grounds 
stated in the Sabin case, and the contract because it pro- 
vided for payment in illegal warrants. 

Andrews v, School District, 49 Neb. 420, was an action 
brought to recover upon certain orders issued under a 
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contract made in 1888. The orders were payable in 1891. 
The court’ fellowed the Sabin ease, and held that the 
school orders were void, but held that under the facts 
alleged in the petition recovery might be had upon the 
contract. . 

Markey v. School District, 58 Neb. 479, was also an 
action upon school orders payable at a future date; the 
contract being made in 1886 and the orders payable in 
1890. In the opinion it is said: “School district officers 
can contract for the furnishing of schoolhouses only with 
reference to money on hand and at the time available for 
that purpose. The officers of the school district possessed 
no authority to make a contract or give a district order 
payable at a future time.” This was a rural district. | 

Zimmerman v. State, 60 Neb. 633, merely holds that a 
school board, which at the time it was ordered to remove 
the schoolhouse had enough money on hand to pay the 
expense of removal, could not, a year later, justify itself 
by showing that it had not sufficient money on hand to 
move the schoolhouse and pay current expenses. It was 
held that, when a levy for these had been made, the fund 
might be drawn upon, even though not collected. It is 
said that the Stough case was correctly decided, but did 
not furnish a precedent in this case. 

School District v. Randolph, 57 Neb. 546, follows the 
Gehling case in holding that in rural school districts the 
qualified electors at school meetings have the sole power 
to determine as to the erection of a schoolhouse and the 
extent of the expenditure to be made therefor. 

Ladd v. School District, 70 Neb. 438, holds that a school 
board may not purchase a school site, unless authorized 
by the electors at a school meeting. 

From this examination it appears that, in the only 
eases (Andrews v, School District, State v. Sabin, and 
Pomerene v. School District, supra) which involve school 
districts in cities in which boards of education are the 
governing body and in which no school meetings are pro- 
vided for, the only matter in issue was with respect to the 
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validity of school orders made payable at a period long 
in the future, and issued when no levy had been made in 
order to provide a fund wherewith to pay the same. The 
question raised in this case as to whether boards of edu- 
cation in the school districts provided for by subdivision 
XIV, ch. 79, Comp, St. 1911, may Jawfully make such a 
contract as this is still open. It is true some unguarded 
expressions have been used, particularly in the Andrews 
case, where the matter was not at issue and where tlie 
provisions of the particular statute involved here were not 
considered, but the questions here are new and must be 
determined from a consideration of the statutes vere 
upon the subject. 

A chronological examination of the statutes in this 
respect affords light upon the problem. The first act re- 
lating to common schools in the territory of Nebraska was 
-passed in 1855. 1 Complete Session Laws, p. 89. Under 
the plan of organization provided thereby, the corporate 
power of the district resided in the electors assembled in 

school meeting, a board of three directors being elected 
at that time to carry out, as agents of the district, the 
powers conferred upon them at the meeting. The organiza- 
tion of the corporation was substantially the same as that 
provided for schools in rural districts at the present time. 
A new statute, differing mainly in inatter of detail, was 
passed in 1856. 1 Complete Session Laws, p. 231. In 
1858 (1 Complete Session Laws, p. 559) the latter act 
was repealed, and a new act was passed which created 
township districts, and placed the management and con- 
trol of the same in the hands of a board of education. This 
is the first instance in the legislative history of the ter- 
ritory of the creation of a board of education as distinct . 
from a board of directors. This act provided for the crea- 
tion of subdistricts, and the election of a board of three 
directors in each subdistrict. These local directors were 
vested with similar powers with relation to schoolhouse 
sites and buildings as held by directors under the former 
acts, but their powers and authority in respect to such 


710 NEBRASKA REPORTS. [ Von. 92 


Gaddis v. School District. 


inatters were derived from the towuship board of educa- 
tion, and not from the electors at a local school meeting. 
The act provided, in section 12, that the buard of ednca- 
tion had full power “to build, repair, and furnish the 
necessary schoolhouses, purchase or lease sites therefor, 
or rent suitable schoolrooms, and make all other neces- 
sary provisions relative to such schools as they may deem 
proper.” By section 21 it was the duty of the township 
board of education to make annually estimates of the 
amgunt of money necessary for the support of the schools, 
and certify the saine to the county clerk, wie should assess 
the same upon the taxable property of the township. By 
section .22 the board had power “to estimate separately 
the cost of purchasing a schoolhouse site and erecting or 
repairing a schoolhouse thereon, in any particular sub- 
district of the township, * * * which amount so cer- 
tified shall be assessed by the county clerk on the prop- 
erty therein subject to taxation and placed on the county 
duplicate, specially to be collected and paid over in the 
sane manner as other school taxes, and be applied for the 
specific purpose of providing a schoolhouse in the sub- 
district.” By section 30 of the saine act each city or in- 
corporated village which, with the territory annexed, 
contains not less than 300 inhabitants was created a 
separate school district. And it was provided that three 
persons should be elected in such city district who should 
constitute the members of the board of education of such 
district, and who should have the same powers and per- 
forin the same duties as a township board of education. | 
This act seenis to chauge the plan of government, and to 
tuke away all power from the school meeting, except to 
elect directors, 

The next act of any importance seems to have been 
passed in 1866, 2 Complete Session Laws, p. 118. It 
changed the title of the “township board of education” 
to that of “precinct board of education.” It retained in 
the board of education the powers which they possessed 
under the former act, conferred certain limited powers 
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as to central or high school districts in the precinct, but 
made no change as to the powers of the board of educa- 
tion in city or village districts. 

In 1867 by “An act for the revision of the school law” 
(2 Complete Session Laws, p. 380), a return was made 
to the system of school districts governed by school meet- 
ings, and all powers respecting school sites and buildings 
were conferred upon the qualified voters in meeting as- 
senibled. 

In 1869 a new act was passed, entitled “An act to estab- 
lish a system of public instruction for the state of Ne- 
braska.” 2 Complete Session Laws, p. 448. This act, 
with but a few changes, has been carried forward into our 
present statutes with respect to the organization and gov- 
ernment of rural school districts. It may be said that few 
of the former acts contain any repealing clause, but this 
repealed the act of 1867, and all other acts and parts of 
acts inconsistent with this act. 

In 1871 a special act relative to schools in the city of 
Omaha was passed. 2 Complete Session Laws, p. 608, 
This act created a board of education with like powers to 
those possessed by the boards of education in city and 
village districts under the former acts. It contained, for 
the first time, provisions authorizing the board of educa- 
tion to issue bonds if necessary for school sites or build- 
ings, with the proviso that no bonds should be issued with- 
out the consent of two-thirds of the board of education, 
and that if the bonds desired should exceed in amount the 
sum of $15,000 the question of their issuance should be 
submitted to the electors at a special election. 

In 1872 a special act for the government of the schools 
of Nebraska City was passed (2 Complete Session Laws, 
p. 640) which constituted the mayor and common council 
comnnissioners of the schoolhouse fund, and conferred 
upon them “all the rights, powers, and authority neces- 
sary for the purpose of raising money for erecting, pur- 
chasing, or leasing schoolhouses, and procuring sites 
therefor, and fitting up and furnishing thereof.” Sections 
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4 and 5 of this act are substantially the same with respect 
to the duties of the commissioners in purchasing sites and 
building schoulhouses as provided in the Omaha act. 

In 1873 a general act was passed, entitled “An act 
relative to public schools in cities of the first class.” 2 
Yomplete Session Laws, p. 698. The same powers and 
duties with respect to schoolhonses and sites, and the 
same limitation with respect to the issuance of bonds, are 
contained therein as in the former acts relating to Ne- 
braska City and Omaha, with the further provision that, 
if the purchase of sites and the erection of buildings re- 
quire the expenditure of more than $15,000 for any one 
calendar year, the question shall be submitted to a vote 
of the electors, and the board of education shall, previous 
to such election, designate in at least one daily paper 
published in the district the locality of the site or sites 
required and the cost of the building to be erected thereon. 

In 1875 (2 Complete Session Laws, p. 885) a similar 
act was passed relative to cities of the second class, but 
omitting the provision that the question of expending 
more than $15,000 for schoolhouses or sites be submitted 
to the electors. 

In 1881 an attempt was made to revise and codify the 
entire system of schvo] laws into one comprehensive stat- 
ute. An act was pasved, entitled “An act to establish a 
system of public instruction for the state of Nebraska.” 
Laws 1881, ch. 78 This act, as amended from time to 
time, is now in force. The first five subdivisions provide 
for the organization of school districts according to the 
town meeting plan, except in cities and villages with 
more than 2,000 inhabitants (now 1,500), and substan- 
tially as provided in the act of 1869. Other subdivisions 
provide for the organization of country high school dis- 
tricts; the qualifications of teachers for normal schools; 
for the distributiun of state school funds, etc. The four- 
teenth subdivision, which is applicable to the school dis- 
trict of Lincoln, provides for the organization and ad- 
ministration of schools in all incorporated cities having 
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a population of more than 1,500, and leaves the powers 
and duties of the board of education practically as they 
were in the act of 1873. This act specifically repeals the 
acts of 1867, 1869, 1871, 1873, 1875, and all amendatory 
acts, 

In 1893 the proviso that, in case the purchase of sites 
and erection of buildings for any one calendar year re- 
quires the expenditure of more than $5,000, the question 
shall be submitted by a notice specifying the locality of 
the site required and the cost of the proposed building was 
stricken out by amendment. Laws 1893, ch. 31. Tiiis left 
the question as to the issnance of bonds the only matter 
as to which the board of education is bound to tuke a vote 
of the electors. 

The provisions of section 4, relating to ballots for the 
purchase of sites and erection of buildings, clearly apply 
to the repealed proviso, and are like the splint bones in 
a horse’s leg, or the hidden and rudimentary legs of some — 
snakes, merely evidence of a discarded function. The 
argument based upon section 4, therefore, must fail. 

From this survey of the course of legislation in the 
territory and state, it is apparent that two systems of 
schoo] administration have existed side by side for more 
than half a century; one vesting the control of the cor- 
poration in the electors at the school meeting, and the 
other making the board of education the governing body. 
The act of 1873 (Gen. St. 1878, ch. 69), relative to schools 
in cities of the first class, provided in section 4: “That 
the affairs of the school district hereby created shall be 
conducted exclusively by boards of education, except as 
otherwise provided by this act.” This thought is carried 
forward into section 1, subd. XIV, of the present act 
(Comp. St. 1911, ch. 79) in the following language: “The 
board of education, by this subdivision provided, shall 
have exclusive control of the same (all property of the 
district) for all purposes herein contemplated.” Under 
the subdivisions relating to country districts, their gov- 
ernment and control is almost a pure democracy, while 
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as to city districts the plan of government by boards of 
education is representative in form, limited only by the 
provision for a referendum to the electors on the ques- 
tion whether money shall be borrowed, by the issuance of 
bonds, for school sites and the erection of schoolhouses. 
The powers which under the one plan are conferred upon 
the electors, are by the other conferred upon the board 
of education. Since the proviso was repealed, there are no 
more limitations upon the powers of the board of educa- 
tion, to select school sites and erect school buildings, to 
be found in the statutes, than are placed, in a district 
organized under the other form, upon the electors present 
at the school ineeting. The board, therefore, possesses 
all the powers of the electors themselves, except that, if 
money becomes necessary for the purchase of sites or the 
erection of buildings in excess of that which may be 
raised by direct taxation, the question of whether bonds 
may be issued must be submitted to the electors under 
section 24. If no bonds are necessary, a board of educa- 
tion with the powers of that of the city of Lincoln may 
select aud purchase sites and erect school buildings there- 
upon by money derived from taxation. This seems to be 
the view taken in other states as to the powers of such 
boards uuder similar statutes. Gunnison v. Board of 
vducution, 176 N. Y. 11, 17, 25; 85 Cyc. 832, note 80; 25 
Amn, & Eng. Ency. Law (2d ed.) p. 54. 

This conclusion as to the power and authority of the 
board of education disposes of the contentions that the 
contract is void for the reasons that the contract price 
exceeds the amount authorized by the electors for build- 
ing purposes; or because the construction of the Vine 
street building was not authorized by a vote of the clec- 
tors; or for the reason that the contract is uot in accord- 
ance with the authorization of the electors, in that it does 
not provide for the completion and furnishing of the 
buildings, and that a further large expenditure will be 
required for plumbing and heating. 

The only question left fur consideration is whether the 
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contract is void because the amount agreed to be paid 
exceeds the money and funds on hand at the time that the 
contract was made. As we have seen in our review of 
the cases, this exact question has never been decided so 
far as concerns a city district, though it has been assumed 
that the holding as to rural districts applied. The only 
provisions of the statute controlling the board of educa- 
tion as to this question are to he found in sections 23, 24, 
subd. XIV, ch. 79, Comp. St. 1911, and, so far as ap- 
plicable, are as follows: Section 23. “That the board of 
education shall annually, during the month of June, re- 
port to the counly commissioners an estimate of the 
amount of funds required for the support of the schools 
during the fiscal year, * * * the erection ef school 
buildings, the payment of interest upon all bonds issued 
for school purposes, end the creation of a sinking fund 
for the payment of such indebtedness; and the county 
cominissioners are hereby authorized and required to levy 
and collect the necessary amount the same as other taxes.” 
Section 24. “That the aggregate school tax, exclusive of 
school bond taxes, shall in no one year exceed 35 mills.” 
The direction in section 23 is that the board shall esti- 
mate the amount of inoney necessary for the purchase of 
school sites, and the erection of school buildings, as well 
as the money needed for the support of schools, the pay- 
ment of interest, etc. There is no distinction made be- 
tween the collection and expenditure of money derived 
from the same levy for the support of schools, and money 
to be used for sites and buildings. When the amount re- 
quired for all school purposes is certified to the county 
cominissioners, they ascertain the percentage, and make © 
the levy necessary to produce the money called for, in 
gvoss, and as a general fund. There is no provision in the 
statute for making distinct levies for each of the many 
purposes for which the estimate is made and the money 
required. The tax is levied for the whole estimate and 
the collector places it all in the same fund. It is pre- 
sumed that the board will follow the estimate in expend- 
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ing the money, and perhaps it may be required to do so, 
but this we do not decide. Moreover, if any benefit from 
the levy is to be had during the fiscal year next ensuing, 
it must be subject to anticipatory use for all the purpuses 
mentioned in the estimate. The exact question here is 
not whether the board may issue warrants upon the cur- 
rent levy, but it is whether the board may lawfully enter 
into a contract upon which it may become necessary at 
some time in the future to make payments, at a time when, 
although the levy has been made, the money has not all 
been actually collected. The fund being general, and 
there being no distinction in the law between money 
levied and collected for building and that for other pur.’ 
poses, we are convinced that the board has power to con- 
tract upon the basis of the levy, and hefore the taxes are 
collected. School District v. Fiske, 61 Neb, 3. The other 
opinions in Fiske v. School District, 58 Neb. 163, 59 Neb. 
51, merely decide that the board of education of the city 
of Lincoln had power to contract for plans for a school 
building, even if the doctrine of the Stough case, supra, 
applied as to the erection of the building itself. 

Coming now to the facts: When the contract was let, 
$359,860 was in the treasury from the sale of bouds and 
$41,045 from the gross revente of the previnus year, so 
that $400,905 was actually in the treasury at that time. 
The contract provides for the payment of $336,622 for the 
erection of the high school building and $115,215 for the 
crection of the Bancroft building, so that the total amount 
required to make the payments under the contract is 
$451,887, as against $359,860 on hand from the proceeds 
of the sale of bonds aud $113,306 available from the pro- 
ceeds of the levy outside of that required for other than 
building purposes. This exceeds the amount payable 
under the modified centract by several thousand dollars. 

As to the contention based upon the fact that the pro- 
posal as to the issuance of bonds when presented to the 
voters contained specifications as to the manner in which 
the bourd purposed to expend the money: As we have 
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seen, no statute makes this a condition to the exercise 
hy the board of its duties in providing school buildings. 
The result of the submission must be considered, there- 
fore, obligatory as a limitation of the power to issue bonds, 
and advisory as to the manner of their expenditure. If 
in good faith the board is attempting to carry out the 
main purpose for which the bonds are yoted, no one is 
entitled to interfere with its discretion as to details. The 
money raised by the bond issues may be used, as far as it 
goes, in carrying out the purpose of the board, but we 
know of no reason why it may not be added to by money 
derived from other sources if the necessities of the dis- 
trict require. IleCavick v. Independent School District, 
25 8. Dak. 4-49. 

The stipulation recites: “That the three school build- 
ings proposed to be constructed by said contract are 
needed for immediate use in said school district; that 
there are now 375 pupils more than can be accommodated 
in the present buildings of the defendant; that the school 
district is compelled to use and does use rooms in store 
buildings and basements for schoolrooms, and that half. 
day sessions are general in the lower grades; that at 
the beginning of the present year there was an increase 
in the enrollment of 335 pupils, in the grades alone, over 
the enrollment of the preceding year, which increase is of 
itself sufficient to fill a grade building of the size contem- 
plated in said contract; that a large number of the present 
buildings are very old and unsanitary, poorly lighted, and 
with no system of ventilation; and, while the cost of the 
new buildings is a considerable sum, it is the lowest figure 
for which the actual necessities of the public schools of 
this district can be supplied.” 

The plaintiff is here seeking the extraordinary writ of 
injunction against the officers of the school district, to 
restrain what he asserts to be both a public and private 
wrong. The presumption is that the officers acted within 
their authority and did not transgress its scope, and the 
burden is on the plaintiff to disclose facts which will 
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justify the court in the issuance of the writ. Nothing 
should be left for inference. 

We are of the opinion that the contract, as modified, 
is within the power of the board of education to make, and 
the judgment of the district court is, therefore, reversed. 
Since, however, when the action was begun, the contract 
price for all three buildings exceeded the money on hand 
and available, the costs of the action in the district court 
were properly taxed to the defendants. 

REVERSED. 

HAMER, J., not sitting. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 
JANUARY TERM, 1913. 


WirtiaM D. TULLY, ADMINISTRATOR, APPELI-EE, V. GRAND 
IsLAND TELEPHONE COMPANY BT AL., APPELLEES; 
FAIRMONT CREAMERY COMPANY, APPELLANT. 


FILED JANUARY 16,1913. No, 16,877. 


1. Master and Servant: ASSUMPTION oF RrsK. One who contracts to 
perform labor for another takes upon himself the assumption of 
such risks only as are necessarily and usually incident to the 
employment. 


2.--——! : Duty or Master. If the employer has knowledge 
that the particular employment is, from extraneous causes, 
hazardous or dangerous to a degree beyond what it fairly imports 
or ig understood by the employee to be, he is bound to inform the 
employee of the fact, and, if he fails so to do, he is liable to the 
employee, or his representatives, for such damages as may result 
by reason of such cause. 


3. Pleading: SUFFICIENCY AFTER TRIAL, It was alleged in the petition, 
in substance, that plaintiff’s intestate, an employee of defendant, 
was killed by coming in contact with a broken guy wire, heavily 
charged with electricity, near defendant’s place of business, and 
in the line or track which defendant’s employees usually traveled 
in entering and leaving their place of employment; that defendant 
knew of the dangerous condition of the wire, but negligently failed 
to and omitted to remove the danger or warn the decedent of its 
existence, and the death resulted without negligence on the part 
of the decedent. Held, That when attacked for the first time after 
judgment, the petition would be liberally construed, and held to 
state a cause of action. 


APPRAL from the district court for Hall county: JAMES 
R. HANNA, JUDGE. Affirmed, 
(719) 
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R. R. Horth and Greene, Breckenridge, Gurley € Wood- 
. rough, for appellant. 


O. A, Abbott, A. G. Abbott, W. H. Thompson, Charles 
G. Ryan, F. W. Ashton and B. H. Paine, contra, 


ReeEsr, C. J. 


Plaintiff, as administrator of the estate of Stewart E. 
Tully, deceased, brought suit in the district court against 
the Grand Island Telephone Company, the Grand Island 
Electric Company, and the Fairmont Creamery Com- 
pany, corporations, for damages resulting from the death 
of Stewart E. Tully; said death being caused by the al- 
leged negligence of defendants. Issues were joined, a 
trial had, when the jury returned a verdict in favor of 
plaintiff and against all defendants for $2,000. No mo- 
tion for a new trial was filed by either the telephone ‘or 
electric company. <A motion was filed by the creamery 
company, but was stricken from the files because not filed 
within the time prescribed by law, when judgment was 
rendered against all defendants for the amount of the 
verdict. The creamery company appeals. 

Among the errors assigned was that of the action of the 
district court in striking the motion for a new trial from 
the files. That ruling was reviewed by this court, and the 
decision is reported in 87 Neb. 822; the order of the dis- 
trict court being affirmed. 

There remains but one question for decision, which is: 
Do the allegations contained in the petition state facts 
sufficient to constitute a cause of action against the ap- 
pellant, the creamery company? The petition is of con- 
siderable length, and its substance only will be here 
stated. It is alleged that the electric company had iis 
wires of very high voltage strung upon the poles in the 
streets of the city of Grand Island; that the telephone 
company also had its wires similarly placed in close and 
dangerous proximity to the wires of the electric company, 
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and that in so placing their wires both were negligent; 
that, at a place near the building occupied by the cream- 
ery company, there was a guy wire attached to the pole 
occupied by the two defendants; that the guy wire came 
in contact with the wires of said defendants, by which it 
hecame heavily charged, the lower end thereof becoming 
released, and the wire dropping upon the street; that 
carly in the morning the decedent, being in the employ of 
the creamery company, while passing into the place of 
business of that company, came in contact with the sus- 
pended wire, received a shock therefrom, and was killed. 
That a cause of action was stated against the other two 
defendants is not questioned, and the averments need not 
he repeated here, except as may become necessary to an 
understanding of those which refer to appellant creamery 
company. There is some discussion of the evidence in 
the briefs; but, as we are precluded from consulting the 
bill of exceptions, the case must stand or fall upon the 
allegations of the petition alone. It -is alleged that the 
decedent was in the employ of the creamery company; 
that the fallen wire was lying on the sidewalk and in the 
street near the building and place of business of that 
company; that said company employed a large number of 
employees, and operated its plant night and day; that 
the decedent was employed by it to work nights; that it 
was his duty to report in the morning when going off 
duty; that it was the duty of the company to provide a 
safe place in which its employees were to work, and pro- 
vide safe exit from and entrance to its place of business; 
that, well knowing that its employees and others neces- 
sarily used the street and sidewalk, where the wire was 
suspended, in going to and from its place of business, it 
carelessly and negligently allowed the said heavily 
charged wire to hang near the corner of its building down 
onto its sidewalk and the street, and to lie coiled upon the 
sidewalk and on the street, directly in the path of persons 
and employees using the same, and well knowing that the 
wire carried the heavy current of electricity, dangerous to 
49 
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human life, and likely to endanger the life of any employee 
or workman who came in contact therewith, it carelessly 
and negligently failed and omitted to provide against said 
danger, either by removing the wire, or warning decedent 
of the presence of the same or of the danger therefrom; 
that the said Stewart E. Tully, while in the act of return- 
ing to said building to report “off duty,” without fault or 
neglect on his part, came in contact with said wire and 
was killed, owing to the neglect of said creamery company 
and its codefendants, 

It is provided in section 121 of the code that, “in the 
construction of any pleading, for the purpose of deter- 
mining its effects, its allegations shall be liberally con- 
strued, with a view to substantial justice between the 
parties.” The rule of the statute is given its full effect 
where the contention is made for the first time after the 
judgment, or in the supreme court. J/errill v. Mquitable 
Farm & Stock Iinprovement Co., 49 Neb. 198; Chambers 
v. Barker, 2 Neb. (Unof.) 523; Sorensen v. Sorensen, 68 
Neb. 483; Vebraska Nat. Bank v. Hallowell, 68 Neb. 309; 
Latenser v. Misner, 56 Neb. 340; First Nat. Bank v. 
Tompkins, 3 Neb. (Unof.) 334. Applying this well-known 
rule to this case, it appears from the petition that the in- 
strument of death wag near to and practically adjoining 
defendant’s place of business, and where it was known to 
defendant that its employees would have to pass and re- 
pass in going to and from the entrance to the building, 
and that defendant knew of the danger and the exposure 
of its employees to it, but negligently failed and omitted 
either to remove the wire or warn its employees of their 
danger, and, by reason of its failure so to remove the 
danger or warn decedent of its existence, the decedent 
was killed. 

It is trne, as a general proposition, that a defendant 
eannot nsually be held liable for accidents caused by the 
acts or omissions of others over which he has no control, 
but a different rule must be applied where the instrument 
of danger is within such close proximity to his place of 
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business as to be a menace to his employees, if he has 
knowledge of the danger and fails to seek its removal or 
warn his employees against it. In Baxter v. Roberts, 44 
Cal. 187, 192, it is said: “That one contracting to perform 
labor or render service thereby takes upon himself such 
risks and only such as are necessarily and usually incident 
to the employment, is well settled. Nor is there any doubt 
that, if the employer have knowledge or information show- 
ing that the particular employment is from extraneous 
causes known to him hazardous or dangerous to a degree 
beyond that which it fairly imports or is understood by 
the employee to be, he is bound to inform the latter of 
the fact or put him in possession of such information; 
these general principles of law are elementary and firmly 
established.” Other cases might be cited to the same 
effect, but it is not deemed necessary. 

Under the well-known rule for the construction of 
pleadings in such cases, it must be held that the aver- 
ments of the petition are sufficient to constitute a cause 
of action. 

The judgment of the district court is therefore 


AFFIRMED. 


JAMES M. Woopcock, APPELLEE, Vv. UNKNOWN HEIRS OF 
MARY CrosBY FT AL., APPELLEES; E. H. HuBparp ET 
AL, APPELLANTS, 


Firep JANUARY 16,1913. No. 16,912. 


1. Adverse Possession. ‘One who has been in the open, notorious, ex- 
clusive adverse possession of real property for ten years becomes 
vested with a valid title to the same.” City of Florence v. White, 
50 Neb. 516. 


Evinence. Evidence of the possession of real property ‘as 
owner” is not limited to the declarations or testimony of the 
claimant under the statute of limitations. The character or 
quality of the possession and use may be considered as the test, 
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3. Appeal: HarmiLess Error. The fact that the trial court erred in a 
part of its finding and decree, and the error is in favor of the 
otherwise losing party, and does not inhere in the general decree 
in favor of the successful party, and is without prejudice to the 
appellant, will not require a reversal of the decree. 


APPEAL from the district court for Dakota county: 
Guy T. Graves, Jupce, Affirmed. 


E, A. Burgess and R, EF. Evans, for appeliants. 
Alfred Pizey and Paul Pizey, contra, 


ReEsp, C. J. 


This is an action to quiet the title to a number of lots 
in the village of South Sioux City, in Dakota county. A 
large uumber of persons were made defendants. The basis 
of plaintiff's claim, by which he alleges he became the 
owner of the property described in the petition, is that of 
adverse possession for more than ten years prior to the 
commencement of the suit. The possession is alleged to 
have been taken in the month of March, 1892, and continued 
up to the time of filing his petition in April, 1909. It 
appears that the defendants were improperly joined, as 
their record and paper titles are in many instances sepa- 
rate and several. However, answers and cross-petitions 
were filed, and, in so far as the answering defendants and 
cross-petitioners, appellants, were concerned, the causes 
were tried together, and are so presented to this court. The 
answers and cross-petitions are substantially alike, and 
consist of, first, general denials of the averments of the 
petition, with reference to the occupation and ownership 
of plaintiff; second, allegations of title in the answering 
defendants, and demand for an accounting of rents for the 
time it is alleged that plaintiff has wrongfully held pos- 
session, the same being declared to be for less than ten 
years, and that their titles be quieted. Cross-petitions 
were not filed by all defendants, the answer consistiny 
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of denials. The cause was tried to the court, and a finding 
and decree were made and entered in favor of plaintiff and 
against the appealing defendants. 

In the brief of defendants it is stated, no doubt cor- 
rectly, that, as to the parties before this court, there was 
a waiver of separate trials, and the causes were tried to- 
gether, upon the same evidence, although three separate 
and distinct appeals are involved in and presented by this 
record, to wit, E. H. Hubbard, as trustee for the Gateway 
Tmprovement Company, as to lots 2, 3, 4, 5, 7 and 8, in 
block 16, Railway addition, Second plat; Rose S. Taylor, 
as legatee and widow of Henry J. Taylor, deceased, and 
Edward B. Spaulding, who claim to own jointly lots 6 and 
10, in block 16, Railway addition, Second plat; and the 
heirs of Mary Crosby, as to lot 6, in block 4, in Smiley & 
George’s addition to South Sioux City. What disposition 
was made of the action, as to other lots and against 
other defendants, does not concern us in this investiga- 
tion. The assigninent of errers may be fairly said to he: 
That the findings of the court are not sustained by the 
evidence; that they are inconsistent; that they should 
have been in favor of defendants; and that the court erred 
in not dismissing the suit upon the close of plaintiff's 
evidence in chief, it being contended that the plaintiff 
had not shown himself entitled to any relief. 

Tn so far as the plaintiff's possession is concerned, there 
is little, if any, conflict in'the evidence. Stated in a gen- 
eral way, it is to the effect that in the year 1891 or 1892 
a portion of the ground at least was grown up in brush, 
when plaintiff took possession, grubbed it, plowed and 
cultivated it, inclosing it, and has cultivated it ever since, 
no one questioning his right or possession. Each year 
that portion of the land has been cultivated by him or his 
tenants, principally by himself. Block 16 is situated in 
what is known as the “Y,” which is between two railroad 
tracks, near their junction. The inclosure was made by 
the construction of a wire fence extending from and be- 
tween the fences of the railroad along its right of way 
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upon either side. In late years that portion of the fence 
has not been kept up. All the other lots involved in this 
appeal were fenced and in part cultivated from the date 
and during the time above stated. The whole time of oc- 
cupation extended over some 14 to 16 years continuously 
prior to the commencement of the suit. There seems to 
be no doubt but that the occupation and use of the prop- 
erty was open, exclusive, continuous, and never questioned. 
It is claimed by appellants that it was not adverse to thie 
true owners, and that, for that reason, the statute of limi- 
tations has not run in plaintifi’s favor. 

The evidence as to the actual possession of the property 
in dispute by plaintiff was practically the same at the close 
of his ease in chief as upon the close of the trial and final 
subinission, aud the contention that the court erred in 
overruling the motion to dismiss will be disposed of by 
the review of the whole case, and need not be further 
specifically noticed. 

The further contention that there is an inconsistency 
in the decree is not without reason, but we are unable to 
see that the inconsistency referred to so inheres in the 
decree rendered as to require its reversal. The criticism is 
with reference to lot 5, in block 24, Railway addition, 
Second plat, which is claimed by the Crosby heirs. The evi- 
dence as to the possession of that lot is the saine as that 
with reference to the other property. There was no dif- 
ference in the claim of plaintiff between that lot and the 
others, and yet the court defeated plaintiff as to it, and 
the defendants as to all the other property. If plaintiff 
was entitled to recover at all he was entitled to a decree 
for the whole. He filed no cross-appeal, and therefore the 
decision as to the one lot is final. We are unable to find 
any ground for the distinction. It may have been based 
upon a letter written by plaintiff to T. F. Crosby on the 
19th of February, 1909, in which plaintiff sought to pur- 
chase that particular lot, giving his reasons therefor, 
which need not be noticed here. If the plaintiff’s title to 
any of the property was perfect by adverse possession, it 
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had been so for at least five years before that letter was 
written, and the offer to buy could not affect that title. 
If that was the reason for the decision as to that one lot, 
- it was erroneous, but we are unable to see how it can inure 
to the benefit of defendants. The prejudice, if any exists, 
is against plaintiff, and he is not complaining. This 
leaves the case, as to the other property and appellants, 
to be disposed of upon the evidence and the law applicable 
thereto. As we are unable to detect any material or con- 
trolling difference between the contentions of appellants, 
if considered separately, we may not be expected to ex- 
amine each individual appeal separate and apart from the 
others, as the same principles of law must be applied to 
each. 

It must be conceded that plaintiff was in the open, 
continuous, uninterrupted and exclusive possession of the 
property from at least as early as the year 1894 to the 
time of the commencement of this suit in 1909, a period 
of at least 15 years. The evidence tends to prove that the 
possession began in 1892, which would make the duration 
of the possession 17 years. While this is not seriously dis- 
puted or questioned by defendants, it is urged with much 
earnestness and no little ability that the possession was 
not adverse nor under any claim of ownership; that the 
whole of the possession was a wanton trespass without 
any claim of right; that it was permissive and without 
any knowledge or suspicion on the part of appellants that 
any claim of ownership would be made by plaintiff if al- 
Jowed to remain in the use of the property. There can 
be no doubt but that if appellants were at all familiar 
with the property they knew of plaintiffs possession; 
that he cleared block 16 of the woods thereon, had in- 
closed and cultivated it during all those years, and yet no 
objection was made and no permission given. They may 
have acquiesced, but there is no evidence of permission. 
They knew the Jaw that the possession might ripen into a 
title, depending on the quality of that possession. If 
plaintiff was a wanton trespasser, they had the full ten 
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years in which to assert their right and oust hin. <A lease, 
or other recognition of their rights, would have prevented 
the running of the statute if hig possession should be ad- 
verse, yet no steps were taken until long after the expira- 
tion of the statutory period. Ue undoubtedly was a tres. 
passer at the commencement of his possession. He en- 
tered by no color of right, but that would not prevent the 
statute of limitations running in his favor if the possession 
continued and was adverse. So far as outward indica- 
tions could go, he exercised all the rights of ownership by 
inclosing and cultivating the land, thus excluding all 
others from the possession. By his testimony and ac- 
tions he occupied the property as owner, that is, as any 
owner would do. There is no direct evidence that at aid 
during the time plaintiff entered upon and occupied the’ 
property he then claimed to be the owner of the same.” 
He was asked the question when upon the stand in re- 
buital, but, upon objection being made by defendants, he 
vas not permitted to answer. It is well-settled law that, in 
order to have the protection of the statute of limitations, 
the possession of the disseizor must be “as owner,” but 
the method of proving the claim of ownership is not lim- 
ited to his testimony upon the witness stand, nor to his 
declarations of ownership during the period of occupa- 
tion within the time provided by statute. The character 
or quality of the possession and use are proper to be con- 
sidered as the test. The clearing and the grubbing of the 
brush and trees growing thereon, its inclosure so as to 
exclude all persons who might desire to enter, the annual 
cultivation of the soil, and the renting or leasing of it to 
tenants, are all acts indicia of ownership, and are sufficient 
notice to the rest of the world that the possession is ad- 
verse. City of Florence v. White, 50 Neb. 516; Horbach 
v, Miller, 4 Neb. 31: Gatling v. Lane, 17 Neb. 77, 80; 
Lantry v. Parker, 37 Neb. 3538; Lewon v. Heath, 58 Neb. 
707. In Ryan v, City of Lincoln, 85 Neb. 539, while the 
decision was against the claimant on account of his tes- 
timony being such as t» uegative any claim as owner, 
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Judge Root, in writing the opinion of the court, said: 
“The fact that the tract had been inclused by a fence 
more than ten years preceding 1899, and that plaintiff 
and his grantors during that time had received all benefits 
that accrued from an exclusive occupation of the land, 
unexplained by other evidence, would unquestionably sup- 
port a judgment in his favor. Those acts, in the words of 
Judge GANTT, ‘are presumptive evidence and evincive of 
intention to assert ownership over and possession of the 
property.’ Jforbach v. Miller, 4 Neb. 31. If, however; that 
presumption is met by the sworn admission of the oc- 
cupant that in exercising dominion over the land he did 
not claim to own it, the presumption will disappear.” 

We conclude therefore that the adverse character of 
plaintiff’s possession is sufficiently proved to sustain the 
decree of the district court. The contention of defendants 
that, in order to set the statute of limitations in motion, 
the possession of the occupant must be as owner is fully 
recognized, but the claim of ownership may be proved by 
the circumstances attending the occupation. Certain 
facts are proved which might bear the construction of a 
disparagement of plaintiff’s claim of ownership; but, as 
they all occurred subsequent to the complete running of 
the statute, they are not at all conclusive and need not 
be discussed. 

. The judgment of the district court is 


AFFIRMED. 


SAMUEL PATTERSON, APPELLANT, V. STATE OF NEBRASKA, 
APPELLEE. os 


Finep JanuaRY 16,1918. No. 17,637. 


1. Officers: De Facto OFricers. Where a person who has been ap- 
pointed to an office qualifies for the position, assumes the duties 
of the office, is actually engaged in the discharge of its functions 
under color and claim of right to the office, acquiesced in by the 
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public during all of the time of his occupancy, such officer will 
at least be deemed and held to be a de facto officer. Dredia 
v, Baache, 60 Neb. 655. 


2. : CLarmants: Ricut TO COMPENSATION. Where a de facto 
officer has discharged all the duties of a state office, has been 
recognized by the state accounting officers as properly and legally 
holding the office, paid the salary for the full time out of an 
appropriation made for that purpose, thus exhausting the fund, a 
claimant of the office who discharged none of its duties cannot, 
after the expiration of the term, enforce the payment to himself 
of the salary trom the state. The fact that the claimant was de- 
prived of the right to the office by an injunction wrongfully issued 
out of the circuit court of the United States, and which was subse- 
quently set aside by the supreme court of the United States on 
appeal, would not affect the rights of the state in an action by the 
claimant to recover the salary, the same having been paid to the 
person who performed all the duties of the office under a claim of 
right, and whose incumbency was acquiesced in by the state 
officers and the public. 


3. : QUALIFICATION: SECRETARY STATE BANKING Boanp, The. law 
requires the secretary of the state banking board to give an officia! 
bond for the faithful performance of the duties of the office. The 
giving and depositing of the bond in the office of the secretary of 
state is a prerequisite to the holding of the office and the dis- 
charge of its duties. Where an appointee to such office executes 
his bond, files it with the seeretary of state, but later withdraws 
it, leaving no bond in its stead, and discharges none of the duties 
of the office, he is not entitled to the salary, another having dis- 
charged all the official duties under a claim of right and having 
been recognized by the state and the public as such Officer, the 
salary having been paid to him by the accounting and disbursing 
officers of the state. 


4, States: SALARIES OF OFFICERS: PayMENT. The state pays a salary 
but once, if paid through the regular channels provided by law 
for the payment thereof, and by which the appropriation for that 
purpose is exhausted. 


- APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed. 


Matthew Gering, for appellant. 


Grant G. Martin, Attorney General, George W. Ayres 
and Frank EH, Edgerton, contra, 
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REEssE, C. J. 


In the year 1909 the legislature of this state passed 
what is popularly known as the “Bank Guaranty Law.” 
Laws 1909, ch. 10. Under the authority and provisions 
of that law, the governor appointed plaintiff to the office 
of secretary of the state banking board. The salary of 
that office was fixed by the act at $3,000 a year. The 
appointment was made after the passage and approval of 
the act, but before it became effective; there being no 
emergency clause contained in the bill. Plaintiff ac- 
cepted the appointment, took the required oath, and ex- 
ecuted a personal official bond, which was delivered to 
the governor, Later he withdrew that bond, and caused 
a bond issued by an indemnity company to be filed in its 
stead. It being contended that the guaranty law was 
unconstitutional and void, a suit was instituted in the 
United States circuit court for the district of Nebraska 
by one of the banks in this state, the purpose of which 
was to enjoin the enforcement of the law. The governor, 
the state banking board and plaintiff were made parties 
defendant in that suit. Such proceedings were had as 
resulted in a final decree perpetually enjoining the de- 
fendants therein from enforcing or attempting to enforce 
the provisions of the Jaw. From that decree the state 
took an appeal to the supreie court of the United States, 
where the case was heard, and on the 3d day of January, 
1911, a decree was entered finding the act valid and re- 
versing the decree of the circuit court. Prior to the in- 
stitution of that suit, and under the provisions of the law 
then in force, Edward Royce was duly appointed the sec- 
retary of the state banking board, and entered upon the 
duties of the office and continued to act until after the 
decision of the supreme court of the United States was 
rendered, when he was appointed the secretary under the 
provisions of the new law, and which office he still holds. 
The session of the legislature which enacted the guaranty 
law appropriated the sum of $3,000 a year for aud during 
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the succeeding biennium, making a total of $6,000, to pay 
the salary of the secretary of the state banking board. 
Royce continued to act during the whole time, and the 
accounting and anditing officers of the state allowed and 
the auditor issued the necessary warrants for the pay- 
ment of the salary until at the end of the two years, when 
the appropriation was exhausted, the warrants having 
been paid as issued. Plaintiff withdrew his ‘official bond, 
leaving nothing in its stead, and engaged in the banking 
business on his own account, and paid no further atten- 
tion to the matter, and never at any time devoted any 
time or attention to the duties of the office. Under the 
provisions of the constitution, the bank guaranty law 
took effect and became of force on the 7th day of July, 
1909. On the 30th day-of March, 1911, Royce was again 
appointed secretary of the banking board, and which ap- 
pointment we understand is conceded to be a legal and 
yalid appointment. Counting from the time the law 
weut into force until this appoimtment, there was one 
year 8 months and 23 days during which time platntiff 
claims he was unjustly deprived of the office. Ue filed 
his claim with the auditor demanding the full two years’ 
salary from July 7, 1909, to July 7, 1911, making a total 
of $6,000. The claim filed with ( auditor was an elabo- 
rate statement of the facts upon which it was based, and 
on the hearing a number of alleged proofs and documents 
were presented. The auditor disallowed the claim, when 
the case was taken to the district court for Lancaster 
county, where voluminous pleadings were filed, and upon 
a trial the claim was again disallowed. The cause is now 
in this court on appeal from that decision. 

The case is presented upon unusually well and care- 
fully prepared briefs. It is conceded that plaintiff ren- 
dered no service to the state. It is also conceded that, 
after filing his official bond, he thereafter withdrew it- 
from its legal custodian and surrendered it to the in- 
demnity company, causing it to he canceled, and left 
nothing in its stead, the withdrawal, surrender and can- 
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celation having occurred on cr about December 7, 1909, 
and it is conceded that the bond cost plaintiff nothing. 
The guaranty law, under which plaintiff’s appointment 
was made, requires that the secretary give an official bond 
in the sum of $25,000. Without such bond he was not 
entitled to and could not hold the office, nor legally dis- 
charge its functions. Rounds v. City of Bangor, 46 Me. 
541; Foster v. Justices of the Inferior Court, 9 Ga. 185; 
23 Am. & Eng. Ency. Law (2d ed.) 354; 29 Cyc. 1387; 
State v. Paxton, 65 Neb. 110; Stute v. Lansing, 46 Neb. 
514, 35 L. R. A. 124; Molt County v. Scott, 53 Neb, 176. 
It is provided in section 6, ch. 8, Comp. St. 1911, that the 
secretary, etc. “shall each enter into a bond, to the state 
of Nebraska, before taking their respective offices, with 
surety or sureties to be appreved by the governor” in the 
‘snm of $25,000. Not only did he withdraw the bond, but 
he devoted himself to his own banking business, evidently 
giving the affairs of the office no thought or attention. 

It is claimed by the defeuse that the cancelation and 
withdrawal of the bond was such an act as would effect- 
ually deprive plaintiff of the right to any claim for the 
salary, irrespective of all other grounds upon which he 
might have based his demand. It is argued, in substance, 
that, had every impedinient to the discharge of the duties 
of the office been removed after the cancelation and with- 
drawal of his bond, plaintiff could not have entered into 
the office without a requalification, and, as that never oc- 
curred, he is in no condition to demand the payment of 
the salary, even had the office otherwise been vacant and 
no one discharging its duties. While this contention 
might be entitled to consideration, we are not inclined to 
dispose of the case upon that ground alone, 

It is contended by plaintiff that, having qualified and 
fully prepared himself for taking charge of the office, he 
thereby became the secretary de jure; that the order of 
injunction issued by the circuit court could not change 
his status; and that he so continued until the final ap- 
- pointment of his successor, the injunction having been can- 
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celed and nullified by the judgment of the supreme court 
of the United States. While this may or may not he true, 
it cannot be held that the official action of the incumbent 
was void, nor that of the state accounting officers in pay- 
ing him for the service rendered. If his acts were valid, 
he certainly was, to say the least, a de facto officer. As 
to whether Royce was a de jure or a de facto officer is not 
to our minds an important question here, for the reason 
that he did hold the office, did discharge the duties 
thereof, held under a former appointment under the 
former law, it is true, but the same office was continued, 
was recognized by the state officers as the secretary, was 
paid by them, and the appropriation made for that pur- 
pose exhausted. Whether the new law was constitutional 
or not, the office of secretary of the state banking board 
was continued—all the time in existence—and the demand 
for some one to discharge its duties was imperative. The 
injunction prevented plaintiff from doing so. It also pre- 
vented the governor from appointing another. If the new 
law was void, Royce was the de jure secretary. If it was 
valid, the office of secretary was continued with him as 
the incumbent in fact, and, his acts being valid, he was 
the de facto officer. The state pays a salary but once. 
The money is appropriated by the legislature for that 
specific purpose and could he used for no other. “One 
who holds and performs the duties of an office and re- 
ceives the fees and emoluments thereof by virtue of an 
lection or appointment thereto or under color of right. 
is a de facto officer and not a mere intruder.” Holt County 
». Scott, 538 Neb. 176. 

In Dredla v. Baache, 60 Neb. 655, the question was 
presented as to the legality of the orders and proceedings 
of an acting county judge; it being contended that his 
acts were wholly void from want of authority to exercise 
the functions of the office. In the opinion by HoLcoms, 
J., at page 662, we said: “Whether Wurzburg was a de 
jure or a de facto officer, it is unnecessary here to de- 
termine. A discussion of the distinction between the two 
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would be wholly without profit. We may assume that 
the only question is whether his acts while occupying the 
position he did are wholly void and unauthorized, or are 
valid as a de facto officer. Jt is apparent that he was 
actnally engaged in the discharge of the duties of the 
office dnring the period mentioned under color of au- 
thority by reason of his appointment by the county com- 
missioners and qualification thereunder; that he exer- 
cised the functions of the office under color of right and 
claim thereto, end that such right and authority were 
ucknowledged and acquiesced in by the public and all 
those dealing with the affairs of the office during the 
whole period of his incumbency. To constitute a de facto 
officer it is only necessary that he have some appearance 
of right to the office which would lead the public without 
inquiry to sappcse him to be the officer he assumes to be. 
Wheve a person is in the actual possession of an office, 
in the discharge of the official duties thereof under such 
color or claim of right to the office, he will be deemed and 
held to be a de facto officer.” 

In Haskell v. Dutton, 65 Neb. 274, the officer was the 
deputy clerk of the distriet court, under verbal appoint- 
nent, without having complied with any of the provis- 
ious of the law relative to official bonds and oaths, but 
had acted in the capacity for a year or more. On decid- 
ing the case as to the legality of his acts, we said, Sur- 
LIVAN, ©. J., writing the opinion: The deputy, “accord- 
ing to the narrowest definition of the term, was a de facto 
officer, and his acts, so far as they affected the parties to 
the snit, were just as binding and efficacious as they would 
have been if all the conditions necessary to make him a 
de jure officer had been fulfilled”—citing cases, and quot- 
ing from Norton v. Shelby County, 118 U. 8. 425, wherein 
it was said by Justice Field: “Where an office exists 
under the law, it matters not how the appointment of the 
incumbent is made, so far as the validity of his acts are 
concerned. It is enough that he is clothed with ‘the in- 
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signia of the office, and exercises its powers and func- 
tions.” 

Applying these rules to the incumbency of Royce, it is 
clear that, to say the very least, he was a de facto officer, 
and that the payment to him of the salary, which he had 
earned, out of the appropriation, thus exhausting it, was 
a legal payment, and that the state officers would not be 
justified in paying it again to plaintiff, who had dis- 
charged none of the duties of the office. 

It follows that the judgment of the district court mnst 
be, and is, 

AFFIRMED. 


SEDGWICK, J., concurs in the conclusion. 


Rosr, J., concurring in part. 


Plaintiff withdrew his official bond early in the term 
for which he was appointed. Afterward, his status was 
the same as if his appointment had never been made, 
since he did not in fact occupy the office at any time or 
perform any of the duties thereof. The claim he pre- 
sented to the auditor of public accounts was a single de- 
mand for a warrant for $6,000—the entire statutory com- 
peusition appropriated by the legislature for the full 
term. The allowance of the claim in its entirety wag the 
question presented. In disallowing it, the auditor and 
the trial court did not err. For these reasons alone, I 
concur in the affirmance, but express no opinion on other 
questions discussed by the chief justice. 


STATE, EX REL. O. G. LEIDIGH, APPELLANT, V. CHARLES 
JUHNSON, COUNTY TREASURER, APPELLEE, 


Fired January 16,1913. No. 17,740. 


1. Counties: Craims: DEDUCTION OF PERSONAL TAXES. The provisions 
of section 4466, Ann. St. 1911, confers upon the county board the 
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authority to deduct delinquent personal taxes from claims allowed 
against the county, and “issue a warrant for the balance remain- 
ing.” The law requires the deduction to be made by the board, 
and it has no authority to delegate that duty to another. 


In the settlement and allowance of claims 
against a county, the board acts judicially, and this includes the 
matter of the deduction of delinquent personal taxes from the 
amount found due upon the claim and rendering judgment for 
the “balance remaining.” 


APPEAL from the district court for Otoe county: 
Harvey D, TRAVIS, JUDGE. Reversed. 


W. B. Comstock, Paul S. Topping and O. G. Leidigh, 
for appellant. 


W. F. Moran, contra. 


REESE, C. J. 


This is an application for a writ of mandamus to the 
county treasurer of Otoe county to compel him to pay a 
warrant for the sum of $6, issued in relator’s favor upon 
the treasury of the county. The transcript does not show 
the allowance of an alternative writ, nor that one was 
served upon the defendant, nor is there a copy of any 
writ included in the transcript. There appears a mem- 
orandum by some one, whether by the clerk or judge does 
not appear. It is as follows: “Issuance of writ. Feb- 
ruary 5, 1912, alternative writ issued, directing re- 
spondent to comply with the writ, or show cause why he 
refuses by 2 o’clock P. M. on the 12th day of February, 
1912.” Thig may be a correct history of what was done, 
but it is certainly no proper part of the court record, nor 
of a transcript. There being nothing in the record to 
show that a writ was served upon respondent, we may 
assume that the service was waived, 

On the 10th of February, 1912, the respondent filed a 
a general demurrer “to the affidavit and petition,” the 
grounds thereof being “that said petition and affidavit 

50 
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does not state a cause of action of the relator and against 
the respondent.” In the absence of a served alternative 
. writ, the demurrer or answer to the petition is proper 
practice (State v. Chicayo, St. P., M. & O. BR. Co., 19 Neb. 
476), and the contention of respondent that the writ 
takes the place of and is substituted for the petition, and 
no writ being shown in the transcript must defeat the 
appeal, has no merit. He did not demur to the writ. The 
demurrer was to the petition. 

It is alleged in the petition, among other things, that 
the respondent is the county treasurer of Otve county, 
and his duties as to the payment of warrants are set out; 
that relator is the owner of a certain warrant issued by 
order of the county commissioners of said county for the 
sum of $6, payable to his order out of the general fund; 
that he presented the order to respondent fur payment 
and demanded payment, but that defendant stamped upon 
the margin or face thereof the words, “This warrant 
issued subject to payment of personal taxes,” and refused 
to pay the sane; that at said time there were ample un- 
appropriated funds in the general fund to pay the war- 
rant; that no order had been made by the board of county 
comunissioners deducting any delinquent taxes due and 
owing from relator, and it was the duty of respondent to 
pay the warrant. A writ of mandamus compelling pay- 
ment is praved for. The affidavit accompanying the peti- 
tion is substantially in the same form, and need not be 
noticed. As we have shown above, when dealing with 
another phase of this case, respondent demurred to the 
petition. The demurrer was sustained, and the proceed- 
ing dismissed. Relator appeals. 

It is said in the argument and brief of respondent that 
the county commissioners had previously “made a blanket 
order directing that said words be incorporated in all 
warrants delivered to persons owing the county personal 
taxes, and that the county treasurer deduct from the 
amount of said warrant the personal taxes owed by the 
party to whom said warrant was issued.” But there is 
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nothing of the kind shown in the transcript, and that 
subject cannot be considered. This court cannot take 
judicial notice of any such fact, and, if it were thought of 
sufficient importance to merit consideration, it should 
lave been presented in an answer. All averments of the 
petition well pleaded are admitted by the demurrer. There- 
fore it is admitted that no action was taken by the com- 
missioners directing, nor ordering deducted, any personal 
tax, and that the words stamped on the warrant were 
placed there by respondent without orders or authority 
so to do. There is no ayerment that relator owed no per- 
sonal taxes. Tf the law is that the action of the county 
treasurer was void, and that, in the absence of any action 
by the commissioners directing the deduction, it was the 
duty of the respondent to pay the warrant without refer- 
ence to whether the payee owed personal taxes or not, 
the averment would not be necessary; otherwise it would 
he. 

The statute upon this subject is found in Ann. St. 1911, 
sec. 4466 et seq. In that section it is provided: “The 
county board of any county, whenever the account or 
claim of any person against the county is presented to 
them for allowance, may, in their discretion, procure from 
the county treasurer a certificate of the amount of de- 
linquent personal taxes assessed against the person in 
whose favor the account or claim is presented, and may 
deduct from any amount found due upon such account 
or claim the amount.of such tax, and issue a warrant for 
the balance remaining.” If this section is mandatory and 
provides the only procedure by which the delinquent per- 
sonal taxes can be deducted from an allowed claim, it is 
pretty clear that the demurrer was not well taken, and 
should have been overruled. The statute was intended as 
an aid to the collection of delinquent personal taxes. The 
section under consideration presents an easy and con 
venient method of collection where the county is indebted 
to a delinquent. <A strict construction should not be in- 
dulged in when the requirements of the law are sub- 
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stantially followed, but some attention should be given 
to its provisions. The warrant does not appear to have 
been issued for “the balance remaining” after deducting 
taxes, but for the whole amount of the claim, which was 
in clear violation of the duty of the board, if it was the 
intention to deduct the taxes. While we are of opinion 
it is not necessary to call upon the county treasurer for 
the statement of delinquent personal taxes in each par- 
ticnlar case, yet it is necessary that the evidence of such 
delinquency be furnished the board by him, and that they 
mmake the deduction. We find no provision imposing that 
duty upon the treasurer. In the allowance of the claim 
the board acts judicially. State v. Buffalo County, 6 Neb. 
454. It follows that the judicial quality of the act ex- 
tends to the deductions for taxes to be made by them. 
The deduction is to be made before the warrant is issued, 
and it shall be only for the balance due the claimant. 
Nothing of the kind was done, so far as is shown by the 
record. The matter of making the deduction is left to 
the discretion of the board. So far as appears, they de- 
clined to exercise the power given, allowed the claim, and 
issued the warrant for the whole amount thereof. If the 
county, or respondent, has any defense, it should be set 
up by way of answer. 

The judgment of the district court is reversed and the 
cause is remanded for further proceedings. 


REVERSED. 
SEDeEWICK, J., dissenting. 


1. I do not agree that the law is correctly stated in 
the syllabus. The board acted in a quasi-judicial ca- 
pacity in considering and determining the amount of the 
plaintiff’s claim against the county. The plaintiff’s per- 
sonal taxes, if any, needed no judicial determination. The 
statute appears to contemplate that the taxes will be 
deducted by the board from the amount of the claim as 
adjudicated by them. But it seems to be unnecessarily 
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technical to hold that the act of subtracting the taxes, as 
shown by the records, from the claim as allowed must be 
performed by the board itself and cannot be performed by 
any other person. To deduct the taxes, as shown by the 
records, from the adjudicated claim of plaintiff is not 
necessarily a judicial act. This question is nut presented 
by this demurrer, and both paragraphs of the syllabus 
announce the same dictum. 

2. The case was decided upon a demurrer to tlhe peti- 
tion for the writ. The petition alleges that the “relator 
owns a certain warrant that was legally issued and drawn 
upon accounts presented to, audited, and allowed by the 
board of commissioners of said county;” that the warrant 
was presented to the respondent, county treasurer, and 
that the county treasurer placed thereon without author- 
ity of law the words, “This warrant issued subject to pay- 
meut of personal taxes.” The demurrer to this petition 
was sustained, and this presents the question to be de- 
termined. When a warrant is legally issued upon an 
allowauce of a claim by the county board, and the holder 
of the warrant takes it to the treasurer for payment, can 
the treasurer, without any authority from the county 
board, stamp on the warrant the words quoted above, and 
then pay only a part of the warrant after deducting the 
personal taxes? The opinion says that no une but the 
county board can make this deduction. If that is so, that 
ends the case. The warrant should have been paid when 
presented to the treasurer and there is no occasion for 
sending the case back for another trial. 

3. The brief of the appellee urges that this case ought 
to be affirmed for two reasons: First. The warrant on 
which the action is based is not signed by the clerk. It 
is signed by tlie chairman of the county board of county 
commissioners and by the deputy clerk. Nothing is said 
upon this point in the opinion. Second. The main point 
presented in the brief of the appellee is that the method 
presented by the statute which anthorizes the county board 
to deduct the personal taxes and allow a warrant for the 
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balance is not exclusive. He says in the brief that the 
method “is net mandatory; it is only directory, and any 
ether method that accomplishes the same end will satisfy 
the statute.” This is the real controversy between the 
‘parties, but it is not presented by this record, 

4. The questions whether the county board could make 
a blanket order as recited in the majority opinion, and 
whether any other method is provided for deducting taxes 
from claims allowed than the method stated in the stat- 
ute directing county boards to do it—-these questions, are 
not presented in this record. There is nothing in the peti- 
tion demurred to that indicates anything, except that 
the treasurer wilfully, “without authority of law,” 
stamped on the warrant that it was subject to personal 
taxes. Theve is nothing in the record to show that there 
were any personal taxes due, and there is nothing in the 
record to show or indicate that the county board has 
taken any action whatever, or that there is or could be any 
defense. 

5. The amount of this claim is $6. They have had a 
trial in the district court and have appealed to this court. 
The parties are represented by strong lawyers. They 
have presented a technical case here and ask for a techni- 
cal decision. To order another trial in an action like 
this, when both parties are so fiercely standing upon the 
record they have made, and so continue this $6 lawsuit, 
is not treating the taxpayers fairly. The parties want 
the law declared upon the record they have made; they 
are entitled to so much even in a $6 case, but that is all 
they are entitled to. 

The judgment should be reversed and the trial court 
directed to allow the writ as prayed. 
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OLD Link BANKERS LIFE INSURANCE COMPANY, APPEL- 
LANT, V. JOHN WITT ET AL., APPELLEES. 


Frrep January 16,1913. No. 17,495. 


1. Depositions: Susea@na Ducks Teoum: Opposite Parry. An officer 
authorized by law to take depositions may, at the request of a 
party to an action, proceed to take the deposition of the opposing 
party, and to that end may issue a subpena duces tecum, and 
compel the attendance of such party or parties as witnesses. . 


2. : ATTORNEY FOR Opposite Party. An attorney having 
the custody of documents and papers belonging to one of the © 
parties may be required to produce such documents and papers as 
the opposing party to the action may be required to furnish as 
evidence. 

3. InyuncTion. In such a case a court of equity will not en- 


join an officer or a party from taking such depositions, unless it 
clearly appears that the officer is acting without jurisdiction, or 
is exceeding his lawful authority. 


4. Injunction: Prririon: Surriciexcy. In such a case a petition for 
an injunction which fails to state facts tending to show that 
the officer is exceeding his jurisdiction, and is requiring or is 
about to require the production of evidence which is clearly 
privileged, is demurrable, 


5. Pleading: AMENDMENT: Walver. Where a demurrer to a petition 
is sustained, and the plaintiff makes no request.to amend, nor 
tenders an amended petition, but takes time to prepare a bill of 
exceptions, and procures an order of the court for a supersedeas 
bond for the purpose of prosecuting an appeal, he will be held to 
have waived his right of amendment, and the trial court may 
properly dismiss his action. 


Appran from the district court for Lancaster county: 
P, JAMES COSGRAVE, JUDGH. Affirmed. 


Edward F. Pettis, for appellant, 
Courtright & Sidner, contra, 


BARNES, J. 


Appeal from a judgment of the district court for Tan- 
caster county vacating a temporary restraining order and 
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dismissing plaintiff's petition for an injunction. This ap- 
peal was consolidated and has been submitted with Witt 
v. Old Line Bankers Life Ins. Co., p. 763, post. 

Tt appears that on January 12, 1912, the action last 
above mentioned was pending in the district court for 
Dodge county, wherein the plaintiff, Witt, sought to re- 
cover from the defendant, the Old Line Bankers Life In- 
surance Company, a certain advanced premium. It fur- 
ther appears that on January 15, 1912, one J. A. Brown, 
a notary public in and for Lancaster county, at the re- 
quest of plaintiff in that action, issued a subpoena, the 
terms of which purported to command J. A. Harley, M. 
L. Blackburn, and FE. I’. Pettis, as witnesses in behalf of 
the plaintiff in the aforesaid action, to appear before him 
to testify, by deposition, as witnesses in the action pend- 
ing in Dodge county, as aforesaid, and to bring with them 
certain documents and papers which the plaintiff sought 
to procure as evidence in that cause. It also appears that 
BE. F. Pettis was the attorney of the Old Line Bankers 
Life Insurance Company, who was conducting itg de- 
fense in the action above mentioned, and that the papers 
and documents described in the subpoena were in his pus- 
session as such attorney. ° 

The plaintiff thereupon brought this action, setting 
forth in its petition the foregoing facts, together with a 
description of the papers and documents sought to be 
produced befcre the notary public, which are described 
as follows: “The application of the plaintiff above men- 
tioned for a policy of insurance in the defendant; the 
medical examination made by O. C. Hopper, accompany- 
ing or relating to said application; all letters written by 
the plaintiff to the defendant or to any of its officers, 
agents, represcntatives or physicians from August, 1905, 
to July, 1906. inclusive; carbon or letter-press copies of 
all letters written by the defeudant or any of its officers, 
agents, representatives or physicians to the plaintiff from 
August, 1905, to July, 1906, inclusive; carbon or letter- 
press copies of all letters written by the defendant to any 
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of its officers, agents, representatives or physicians to O. 
©. Hopper from August, 1905, to July, 1906, inclusive; 
and all letters written to defendant or any of its officers, 
agents, representatives or physicians by O. C. Hopper from 
August, 1905, to July, 1906, inclusive.” Plaintiff prayed 
for an injunction restraining any of said witnesses, to 
wit, Harley, Blackburn, or Pettis, from producing any 
of the documents or papers mentioned in the subpena, 
and that defendants be enjoined from asking the witness 
Pettis to answer as to any communication whatsvever be- 
tween himself and his client, and for general equitable 
relief. Service was had upon the defendant Brown in 
Lancaster county, and a summons was sent to Dodge 
county and was there served on defendant Witt. The 
defendant Brown demurred to the plaintitf’s petition, aud 
the defendant Witt filed a special appearance objecting to 
the jurisdiction of the court over his person. Defendant 
Brown’s demurrer to the petition was sustained, and it 
was held that the court had obtained no jurisdiction over 
defendant Witt. Thereupon the temporary restraining 
order was dissolved and the action was dismissed. 

It is appellant’s main contention that the district 
court erred in sustaining the demurrer to plaintiff’s peti- 
tion; and it is argued that a party to an action and a 
notary public may be enjoined from taking the deposi- 
tion of an attorney or a party to an action where it is 
sought to require such attorney to give evidence and 
produce papers and documents which the opposing party 
deems necessary for the purpose of properly conducting 
his case, if it is alleged that the evidence and the produc- 
tion of the papers are privileged. We are of opinion 
that, where it clearly appears that the notary is proceed- 
ing illegally and in violation of his legal authority, such 
an injunction may be granted; but, as we view the plain- 
tiff’s petition in this case, it is entirely insufficient to 
warrant the relief prayed for. 

It must be conceded that in this state the parties to a 
civi] action are competent witnesses, and each may be 
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compelled to testify in favor of the adverse party the 
same as any witness; and it has been held that a notary 
public has power to commit a witness for contempt who 
refuses to give his deposition in a proper case. Doyye vt. 
State, 21 Neb, 272. The rule is also well settled that an 
attorney may be required to produce papers which his 
client could be compelled to produce. Hurrisburg Car 
Ifg. Co. v. Sloan, 120 Ind. 156; He parte Maulsby, 13 
Md. 625; Allen v. Hartford Life Ins. Co., 72 Conn, 693. Tn 
Dogge v. State, supra, it was said: “From an examina- 
tion of the statute we are convinced that it was the in- 
tention of the legislature, in the enactment of the chapter 
on evidence, to remove every barrier to the discovery of 
truth, where the parties to the action have equal oppor- 
tunity to testify. And, where necessary, either party 
may call the other to testify as to facts exclusively within 
his knowledge, provided the questions are not privileged.” 

In In re Hammond, 83 Neb. 6386, it was held that a 
refusal to answer such improper questions as would con- 
stitute abuse of process is not a contempt, and may not 
be punished; and a witness is entitled to his privileges 
and his immunities, as well when a deposition is taken 
as when examined in open court. Therefore, if the evi- 
dence which was sought to be elicited from the defend- 
ant’s attorney was in fact privileged, his rights could 
have been protected without the intervention of a court 
of equity. It is not seriously contended that an officer 
authorized to take depositions is not clothed with the 
power to require the production of papers and documents 
by a subpena duces tecum; but such a proceeding is often 
unnecessary and may be improper in a case of this kind, 
for sections 393 to 395 of the code specifically provide for 
the production and inspection of papers and documents 
in the possession of an opposing party. Therefore, in 
view of the foregoing authorities, it may be stated that a 
court of equity will not restrain an officer from exercising 
his authority to take depositions, unless it is clearly 
shown that he is attempting to do so unlawfully. 
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We understand the contention to be that all documents 
and papers in the hands of an attorney belonging to his 
client are privileged, and therefore plaintiff was entitled 
to the writ of injunction restraining the defendant from 
requiring the production of the papers and documents 
described in the subpena duces tecum, We are of opin- 
ion that this contention is too broadly stated, and cannot 
be sustained. It is true that by the plaintifi’s petition it 
is alleged that the evidence of the witness Pettis was 
privileged, but this is merely a legal conclusion. It must 
be observed that the petition contains no direct allega- 
tion that the witness was or would be called upon or re- 
quired to divulge auy confidential matter which had been 
imparted to him as attorney for the defendant in the 
action in which the deposition was sought to be taken. 
It follows, therefore, that the plaintiff was not entitled to 
the extraordinary writ of injunction to prevent the taking 
of the testimony in question, and the demurrer to the 
plaintiff's petition was properly sustained. 

It is further contended that, where a demurrer igs sus- 
tained to a petition, the plaintiff has the right to file an 
smended pleading, and therefore the court erred in dis- 
missing the action. It is a sufficient answer to this con- 
teution to say that the record fails to disclose any request 
by the plaintiff to amend his petition. Not only did 
counsel fail to make such a request, but, as a matter of 
fact, he stood npon his petition by excepting to the rul- 
ing, by obtaining time to settle his bill of exceptions, and 
ly securing an order of the court fixing a supersedeas 
bond for the purpose of prosecuting his appeal, There- 
fore this contention ig without merit. 

Finally, it is argued that the district court erred in 
treating the special apearance of defendant Witt as a 
demurrer to the plaintiffs petition. If this was error, it 
was without prejudice to the plaintiff’s rights. The de- 
murrer of defendant Brown was properly sustained, and 
the action was rightly dismissed as to both of the defend- 
-ants. - 


748 NEBRASKA REPORTS. [ Vou. 92 


State v. Hevetone. 


As we view the record, it contains no reversible error, 
and the judgment of the district court is 


AFFIRMED. 


FAWCETT, J. 


I coneur, but upon the ground that the application for 
relief should have been made in the court where the case 
in which the depositions were being taken was pending. 


Srare, EX REL, FARMERS STATH BANK OF PICKRELL, 
APPELLEE, V. ELMbR L. HEVELONE, COUNTY TREAS- 
URER, APPELLANT. 


Firep JANUARY 16,1913. No. 17,533. 


e 


. Statutes: AMENDMENT. The legislature may amend a statute by ap- 
pending a proviso to a section thereof, if the subject of the proviso 
is clearly within the title to the original act and ig germane to 
its provisions. 


2, : ConstTRUCTION. The section of an act properly 
amended should be construed precisely as though it had been 
originally enacted in its amended form. 


Rereas. sy IMpLication. A legislative act complete in itself 
is not inimical to the provisions of séction 11, art. III of the con- 
stitution; and where such an act is repugnant to, or in conflict 
with, a prior law, which is not referred to nor in express terms 
repealed by the later act, the earlier statute is repealed by impl!- 
cation. 


a 


. Banks and Banking: Derrosrrory Banks: Bonps. So much of the 
depository law of 1891 as required depository banks to give bonds 
for the safe-keeping and return of public funds is repealed by 
section 46 of the banking act of 1909, as amended in 1911 (laws 
1911, ch. 8); and a state bank which has complied with all the 
provisions of that act is entitled to its pro rata share of the de- 
posit of public funds without giving a bond for the safe-keeping 
and return of such funds. 


AppRAL from the district court for Gage county: 
LEANDER M. PEMBERTON, JUDGE, Affirmed, 
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F, 0. McGirr and M. W. Terry, for appellant. 
Field, Ricketts & Ricketts and Hazlett & Jack, contra. 


BARNES, J. 


The relator ig a state bank, organized and doing busi- 
ness under the provisions of the banking act of 1909, and 
the respondent is the county treasurer of Gage county, 
Nebraska. The relator brought this suit to compel the 
respondent, as county treasurer, to deposit with it its 
pro rata share of public funds made by him as such treas- 
urer, without giving other security for the safe-keeping of 
such deposits than that provided for by the depositors’ 
guaranty fund, as required by the guaranty bank act 
under which it was organized and is doing business. The 
respondent demurred to the petition. The demurrer was 
overruled, and he stood on his demurrer. Thereupon, it 
was ordered. that the writ issue in accordance with the 
prayer of the relator’s petition. The respondent has ap- 
pealed, and the sole question for our determination is 
whether the relator is required to give security under what 
is known as the “depository law,” in addition to the 
security provided by the banking act, and known as the 
“depositors’ guaranty fund,” to be entitled to participate 
in the deposit of public funds. 

It must be conceded that if the relator was not re- 
quired to give the depository bond provided for by section 
20, art. III, ch. 18, Comp. St. 1891, which is a part of the 
depository law of 1891, in addition to its compliance with 
the provisions of the banking act of 1909, in order to en- 
title it to participate in the deposit of public funds, the 
judgment of the district court should be affirmed. The ap- 
pellant contends, however, that so much of the depository 
law of 1891, known as section 20, art. III, ch. 18, Comp. 
St. 1891, is still in force; that the bond therein mentioned 
should have been given by the relator before it would be 
entitled to receive on deposit its proportionate share of 
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the public funds. On the other hand, the relator insists 
that the section above mentioned was repealed by the 
banking act of 1909, as amended in 1911. An examination 
of the legislation bearing upon this question may aid in 
its solution. The act authorizing the deposit of public 
funds was passed in 1891. Laws 1891, ch. 50. That act 
was amended in 1907, and comprises, as amended, sections 
11364-11374, Ann. St. 1907, and will be hereafter referred 
to as the “depository act.” The provisious of that act, so 
far as they have any bearing upon the questions under 
consideration, were that banks, in order to become de- 
positories of public funds, are required to give approved 
security for the safe-keeping and return of such funds. 
Tn 1909 the legislature passed an act, entitled “An act 
for the regulation, supervision and control of the business 
of banking, and to provide penalties for its violation.” 
Laws 1909, ch. 10 (Ann. St. 1909, secs. 3700-3792). That 
act covers the entire subject of the organization, control 
and supervision of the business of banking in this state, 
‘and will be referred to hereafter as the “banking act.” 
The distinctive features of that act, and the principal in- 
ducement to its passage, are the provisions made therein 
for a depositors’ guaranty fund, which is created and 
administered under the provisions of the state banking 
board, to secure deposits made in such banks, whether of 
public or private funds. It necessarily follows, if state 
banks, in addition to maintaining a depositors’ guaranty 
fund, must give approved security when the deposits are 
public funds, they are required to give double security 
for the deposits of such funds. 

The banking act makes no express reference to the de- 
pository act; but it is provided by the banking act that 
the depositors’ guaranty fund shall secure all deposits of 
public funds as well as private funds, and it may reason- 
ably be presumed that the legislature did not intend the 
deposits of public funds should be doubly secured, first, 
by the depositors’ guaranty fund, and, second, by ap- 
" proved security as provided by the depository act. It 
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appears, however, that, in order to avoid any misunder- 
standing upon that question, the legislature of 1911 
amended the banking act of 1909, and among the sections 
thus amended was section 46. Section 46 as it stood be- 
fore the amendinent of 1911, was as follows: “As soon 
as said assessments are respectively levied, the banking 
corporation against which the same are levied shall be 
notified of the amount of such assessment levied against 
them, respectively, by the secretary of the state banking 
hoard, and said banking corporations shall thereupon set 
apart, keep and maintain in their said banks the amount 
thus levied against them, and the amounts thus levied, 
kept and maintained shall be and constitute what shall be 
designated as a depositors’ guaranty fund, payable to the 
state banking board on demand for the uses and pur- 
poses hereinafter provided.” By the amendment of 1911 
two provisos were added to this section. The first has no 
bearing on the present controversy. The second is as 
follows: “Provided, further, that no bank which has com- 
plied in full with all of the provisions of this act shall be 
required to give any further security or bond for the pur- 
pose of becoming a depository for any public funds, but 
depository funds shall be secured in the same manner that 
private funds are secured.” By this amendment it is 
made clear that the legislature intended the provisions of 
the banking act requiring a depositors’ guaranty fund 
should operate as a substitute for the approved security 
required by the depository act, where the deposit is public 
funds. 

It is contended, however, that the amendment is in- 
operative and void; that the purpose of the legislature in 
passing it is defeated for the following reasons: First, 
a proviso is not an available method for making such an 
amendment; second, the amendment is not within the 
scope of the enacting clause of the banking act or the 
amendatory act, and is therefore void; third, the amend- 
ment is not germane to section 46, to which it is appended; 
fourth, the banking act, as amended, is obnoxious to sec- 
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tion 11, art. II] of the constitution, because it amends or 
repeals the depository act by implication, 

Considering the first of the foregoing contentions, it 
may be said that where a law is plain and unambiguous, 
whether expressed in general or limited terms, it will be 
presunied that the legislature intended to mean what they 
have plainly expressed, and that such intention should 
contro] the action vf the judiciary; that where the inten- 
tion is clearly ascertained, and no constitutional provis- 
ions are violated thereby, courts have no other duty to 
perform than to execute the legislative will, without re- 
gard to their own views as to the wisdom or justice of the 
particular enactment. Hurford v. City of Omaha, 4 Neb. 
336. In Shellenberger v. Ransom, 41 Neb. 631, 648, it was 
said: “The rule is, as we shall constantly see, cardinal 
and universal that, if the statute is plain and unambigu- 
ous, there is no room for construction or interpretation. 
The legislature has spoken; their intention is free from 
doubt, and their will must be obeyed.” In speaking of 
this subject the author in 2 Sutherland (Lewis) Statu- 
tory Construction (2d ed.) sec. 352 (223) uses the fol- 
lowing language: “The intention of the lawmaker, if 
plainly expressed, must have the force of law, though it 
may be in the form of a proviso. The intention expressed 
is paramount to form.” State v. Searle, 86 Neb. 259; 
Baggaley v. Pittsburg & Lake Superior Tron Co., 90 Fed. 
636; State v. City of St, Louis, 174 Mo, 125, 145, 61 L. R. 
A. 593. In the case last cited it was held: “The proviso 
should be confined to what immediately precedes, unless 
a contrary intent clearly appears, and should be construed 
with the section with which it is connected. This rule is 
not, however, absolute, and, if the context requires, the 
proviso may be construed as a limitation extending over 
more than what immediately precedes, or may amount to 
an independent enactment.” 

In considering the question as to whether the proviso is 
germane to section 46 of the banking act, it should be ob- 
served that original section 46 of the banking act provides 
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that, as soon ag assessments are levied by the banking 
board, the banks shall be notified of the amount of such 
levy, and are thereupon required to set apart, keep and 
maintain the amounts thus levied as a depositors’ guar- 
anty fund. This fund is payable to the banking board 
for the purpose of securing the deposit of both public and 
private funds. The amendment provides that no bank 
which has complied in fall with all of the provisions of 
the banking act shall be required to give any further 
security to become a depository of public funds. Nothing 
eould be more relevant to the provisions of that section. 
Again, the tille of the original banking act is broad 
enough to cover the amendment to section 46. Omitting 
the repealing clause, the title to that act reads as follows: 
“An act for the regulation, supervision and control of 
the business of banking, and to provide penalties for its 
violation.” This is a comprehensive title, and is broad 
enough to cover any provisions relating to the business 
of banking. To provide a scheme for the security of de- 
posits was one of the chief inducements to the passage of 
the act, and the provisions made for a depositors’ guaranty 
fund was the result. The validity -of this feature has 
been tested in the federal courts and completely vindi- 
cated. Shallenberger v. First State Bank, 219 U. S. 114; 
Noble State Bank v. Haskell, 219 U. S. 104. The deposi- 
tors’ guaranty fund, as provided for in that act, was 
created to secure all depositors; and it clearly was ger- 
mane to that subject to provide that depositors of public 
funds should be secured thereby, and that different or 
other security should not be required. Therefore, re- 
spondent’s contention upon this point is unsound. 

In disposing of respondent’s contention that the bank- 
ing act, as amended, is obnoxious to section 11, art. III 
of the constitution, it may be observed that the banking 
act is complete in itself, and it has been held that an act 
complete in itself may so operate on prior laws as to ma- 
terially change or modify them, without being repugnant 
to this provision of the constitution. State v. Page, 12 

51 . 
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Neb. 386. In State v. JJoore, 48 Neb. 870, it was said: 
“Tt is also firmly established in this state by a long line 
of decisions that an act complete in itself is not inimical 
to said constitutional provision, although such act may 
be repugnant to, or in conflict with, a prior law, which is 
not referred to nor in express terms repealed by the later 
act. In such case the earlier statute will be construed to 
be repealed by implication.” The rule as thus stated was 
approved and followed in State ¢. Coruell, 50 Neb. 526. It 
is also firmly settled by this court that whatever might 
have originally been made a part of an act may at any time 
be engrafted upon it by legislation professing to be amend- 
atory. Richards v. State, 65 Neb, 808; State v. Majors, 85 
Neb. 375. It follows that the amended section takes the 
place in the banking act occupied by the original section, 
and should be construed precisely as though it had been 
originally enacted in its amended form. Cass County v. 
Sarpy County, 68 Neb. 813. 

Finally, it is contended that the law does not favor 
repeals by implication, and therefore the banking act, as 
amended, does nat repeal the provisions of the depository 
act requiring a bond to secure the safe-keeping and re- 
turn of deposits. It is firmly established in this jurisdic- 
tion, by a Jong line of decisions, that where an act com- 
plete in itself is repugnant to, or in conflict with, a prior 
law, which is not referred to nor in express terms repealed 
by the later act, the earlier statute will be construed to 
be repealed by implication. Samuails v. White, 4 Neb, 353; 
Jones t. Davis, 6 Neb. 33; State v. Whittemore, 12 Neb. 
252; Zimmerman v. Trude, 80 Neb. 503; Allan v. Kennard, 
81 Neb. 289. 

Tn conclusion, we are of opinion that the banking act was 
properly amended, and is not open to the objections urged ; 
that, as amended, that act is clearly in conflict with so 
much of the provisions of the depository act as requires 
a bond to secure the safe-keeping and return of public 
funds, in addition to a full compliance with all of the 
provisions of the banking act; that such provisions of the 
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depository act were repealed by implication; that the 
judgment of the district court should be, and therefore is, 


AFFIRMED. 


HENRY STEER V. STATE OF NEBRASKA, 
FIreD JANUARY 16,1913. No. 17,539. 


1, Homicide: CrrminaL NEGLIGENCE. One charged with the support 
and control of a child of tender years, suffering with frozen feet, 
who negligently and wilfully fails or refuses to obtain for it neces- 
sary medical aid, thereby causing its death, may be guilty of such 
criminal negligence as to render him guilty of manslaughter. 


2. : : QUESTION FoR JuRY. The degree of negligence in 
such a case that would make a man criminally responsible can 
hardly be defined. It is not a slight failure in duty that would 
render him criminally negligent, but a great failure of duty un- 
doubtedly would. The line between the two extremes is a question 
that must be left, to a great extent, in each individual case, to the 
common sense of the trial jury. It is for them to determine 
whether or not the degree of failure of duty is, in fact, criminal. 


3. For a parent having special charge of an infant 
child to so culpably neglect it that death ensues as a consequence 
of such neglect is manslaughter, although death or grievous bodily 
harm were not intended. 

4. : If the parent has not the means for the child’s 


nurture, it is his duty to apply to the public authorities for relief, 
and failure to do so is itself culpable neglect, wherever there are 
public authorities capable of affording such relief. 


5. Criminal Law: INstTRUCTIONS: REASONABLE DoustT, An instruction 
defining a reasonable doubt which commences with the statement 
that ‘a reasonable doubt is that state of the case which, after the 
entire comparison and consideration of all of the evidence, and 
instructions of the court, leaves your minds in doubt and uncer- 
tainty as to the guilt of the defendant,” is not rendered preju- 
dicially erroneous by the inclusion of the words “and instructions 
of the court.” 


Other instructions examined, commented upon in 
the opinion, and found to be without reversible error. 
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1. REFUSAL OF INSTRUCTIONS. Where the trial court hag fairly 


instructed the jury upon the defendant’s theory of his case, a 
refusal of other instructions requested by the defendant is not 
reversible error. 


8. Assignments of error in the admission of evidence examined, and 
found to be without merit. . 


9. Evidence examined, its substance stated in the opinion, and held 
sufficient to sustain a verdict of manslaughter. 


Error to the district court for Madison county: 
ANSON A. WELCH, JupGE. Affirmed. 


A. F. Barnhart, JJ. D. Tyler, William V. Allen and 
William L, Dowling, fov plaintiff in error. 


Grant G. Martin, Attorney General, and Frank E. 
lidgerton, contra, ° 


BARNES, J. 


The plaintiff in error, hereafter called the defendant, 
was convicted in the district court for Madison county 
of the crime of manslaughter, by negligently causing the 
death of his stepson, a child about four years of age. He 
was sentenced to the penitentiary for a term of from one 
to ten years, and to reverse the judgment of the district 
court has bronght the case here by a petition in error. 

It is his first contention that the evidence is insufficient 
io sustain the verdict. From a careful reading of the bill 
of exceptions it appears that the defendant is a native of 
Germany, and prior to his removal to this country re- 
sided in the city of Hamburg; that on the 6th day of 
April, 1909, he was married to one Minnie Loco, who was 
at that time the mother of an illegitimate child about two 
years of age, called “Kaurt ;” and who, after the marriage, 
was known as Kaurt Stehr; that in July, 1910, the de- 
fendant left his wife, his infant child, and his stepson 
Kaurt in Hamburg and came to Norfolk, Nebraska; that 
afterwards, and in the month of October, defendant sent 
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for his wife and child, with the understanding that the 
stepson was to be left with defendant’s mother in Ger- 
many. For some reason, not fully explained, the defend- 
ant’s mother declined to keep the child, and it was brought, 
by the defendant’s wife, to this country. Shortly after 
her arrival at Norfolk defendant rented a house and es- 
tablished a home in that city, the family consisting of his 
wife, their infant child, and stepson, Kaurt. It appears 
that while in Germany, and after they came to this coun- 
try, Kaurt was to some extent afflicted with bed wetting, 
and for that weakness defendant was in the habit of 
punishing the child frequently and quite severely; so 
much so that complaint was made against him in Ger- 
many, and his friends and neighbors in this country re- 
monstrated with him, and informed him that unless he 
desisted the child might become idiotic. Et should be 
stated that defendant was without means, except his earn- 
ings as a day laborer, and the help furnished him by his 
wife in laundry work. On the 31st day of December, 1910, 
there was a severe storm in the vicinity of Norfolk, which 
is described as a blizzard, and that night the weather was 
very cold. Defendant allowed the fire to go out alto- 
gether, although he had a smal] supply of coal; and, as 
stated by him, some time during the night he discovered 
that Kaurt had wet the bed; that the bedding was frozen 
stiff; that the room was full of frost; that snow had drifted 
through the crack of the door and through a broken win- 
dow pane; and the bedding on all of their beds was frozen 
stiff. Notwithstanding this situation, defendant built 
no fire, and, as stated by him, he turned the bedtick, on 
which Kaurt slept, over, and again placed the child in the 
bed, alone, where he lay until the next morning. Shortly 
after this, and as early as the 5th day of January follow- 
ing, it was discovered that the child’s feet had been frozen, 
and had begun to show signs of discoloration. Mrs. 
Stehr stated that the child's feet looked gray and some- 
what green in spots. Defendant thereupon applied hot 
water and dressed the feet with cloths, saturated with 
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vaseline. No physician was consulted or called until the 
16th day of January following, at which time the child’s 
feet were so badly decomposed that the stench arising 
therefrom had become unbearable. Defendant’s wife then 
went to a merchant, with whom they were trading, and 
inquired for a German doctor. Doctor Pilger was recoin- 
mended, and he called to see the child, but declined the 
case because the defendant had no money. Doctor Verges, 
another German physician, was called, who on the same 
evening visited the child, and also declined the case, but 
recommended that the city physician be notified of the 
situation. On the following day Doctor Tashjean, the 
city physician, who is a skilful surgeon, called at the 
defendant’s house, exainined the child, found a gangren- 
ous condition of its feet, and informed defendant that am- 
putation was absolutely necessary. Meanwhile, one of 
the county commissioners, who was active in securing as- 
sistance for the poor, furnished defendant with a supply 
of coal and other necessaries, and arranged for the ampu- 
tation. The child was taken to the home of Mrs. Klentz, 
a professional nurse, and on the following day the opera- 
tion was performed by Doctors Tashjean and Salter, and 
everything possible was done for the relief of the child. 
It was found, however, that sepsis or blood poisoning had 
developed to such an alarming extent that a recovery was 
impossible, and on the 22d day of the month the child died, 
The indictinent charged the defendant with murder in 
the first degree, which, of course, included the lesser 
crimes of murder in the second degree and manslaughter. 
The district court instructed the jury to find the defend- 
ant not guilty of first or second degree murder, and the 
cause was tried and submitted to the jury on the theory 
that defendant, being charged with the duty to control 
and support the deceased child, wilfully and negligently 
caused and permitted its life to be endangered after hav- 
ing knowledge that its feet were badly frozen, and wil- 
fully failed and neglected to summon medical aid or 
make known its condition, thereby causing its death. 
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It must be observed that the question -actually sub- 
mitted to the jury was whether or not defendant was 
criminally negligent in failing to provide medical care 
for his stepson after he discovered the frozen condition of 
of the child’s feet. It ig contended that defendant is an 
ignorant German, unable to speak the language of this 
country, was without means to procure medical assistance, 
and therefore was not responsible for his neglect. The 
evidence shows, however, that he was a fairly intelligent 
man; that he was surrounded by his friends and neigh- 
bors, all of whom could speak both German aud English ; 
that he failed to mention the child’s condition, or inform 
them of liis necessities. His own testimony shows that 
for ten or eleven days he saw the child’s feet turn from 
gray to purple, from blue to green and blaek, and saw its 
flesh rotting and dropping away, yet made no effort to 
procure medical «id until the odor of the rotting flesh be- 
came unbearable. It seems idle to assert that he was so 
ignorant as not to realize the necessity for calling a physi- 
cian. The degree of negligence in such a case that would 
make a man criminally responsible can hardly be defined. 
It is not a slight failure in duty that would render him 
criminally negligent, but a great failure of duty un- 
doubtedly would. The line between the two extremes is 
hard to define, and is a question that must be left, to a 
great extent, in cach individual case to the common sense 
of the trial jury. It is for them to determine whether or 
not the degree of failure of duty is in fact criminal. As 
we view the evidence, the jury had a sufficient basis for 
finding the defendant guilty of such criminal negligence 
as would amount to manslaughter. 

Defendant predicates error on the court’s instructions 
from paragraphs 7 to 17, inclusive. We find that para- 
graph 7 explains the law as declared in section 48, ch. 34, 
Comp. St. 1914. It incorporates a part of that section, 
and, as we view it, is not erroneous. By paragraph 8 of 
the instructions the jury were informed that “to do an 
act wilfully is to do it voluntarily.” No specific objec- 


760 NEBRASKA REPORTS. [Vou. 92 


Stehr v. State. 


tions are urged to this instruction. Paragraph 9, defining 
negligence in the care and control of any child, cannot be 
rightfully criticised, and the general criticism made by 
counsel is not available as a ground of error. Defendant 
was charged with the legal duty of seeing to it that the 
child’s life wag not endangered. If he realized the condi- 
tion of the boy’s feet and for ten days failed to call a 
physician, or if he negligently refused to ascertain the 
condition of the boy's feet in time to call a physician, 
then the jury would be justified in finding him guilty of 
criminal negligence. Paragraph 10 of the instructions 
informed the jury that a failure to provide for the child 
under such circumstances is gross negligence; and that it 
was also gross negligence, if he did not have the means 
to employ medical assistance himself, in not seeking it 
from others. Paragraph J1 of the instructions informed 
the jury that ignorance of the laws providing for the care 
of poor persons would not excuse defendant from the 
omission of his duty to procure the necessary medical at- 
tention for the deceased child. In such a case, where the 
party charged is unable to supply the necessary succor, 
he ceases to be responsible, but this responsibility is not 
divested in cases where poor-laws exist. In such case the 
person owing the duty should report the case to the public 
authorities for their relief. In 1 Wharton, Criminal 
Law (11th ed.) sec. 484, it is said: “Independently of 
these statutes, it may be generally stated that for a par- 
ent, having special charge of an infant child, to so cul- 
pably neglect it that death ensues as a consequence of such 
neglect, is manslaughter if death or grievous bodily harm 
were not intended; and murder if there was an intent 
to inflict death or grievous bedily harm. To constitute 
murder there must be means to relieve and wilfulness in 
withholding relief. If the parent has not the means for 
the child’s nurture, his duty is to apply to the public au- 
thorities for relief; and failure to do so is itself culpable 
neglect wherever there are public authorities capable of 
affording such relief.” 
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Tt is claimed, however, that, by instruction 11, the jury 
were told that it was their duty to determine whether or 
not there was such omission of this duty as shows heed- 
lessness and indifference by the defendant; and it is 
argued that this instruction is fallacious because its effect 
was to tell the jury that the defendant was bound, at his 
peril, to know that there were poor-laws applicable to 
cases of this kind. This is an erroneous construction of 
the instruction, for it merely states the old maxim that 
ignorance of law excuses no one. The defendant was 
charged with the duty to see to it that the child’s life was 
not endangered; and it is apparent that he conld have 
performed that duty by informing his neighbors of its 
condition, The testimony shows that, on the day when 
information was first given to the Norfolk merchant, 
medical attention and aid of all kinds were immediately 
forthcoming. 

It is strenuously argued that instructions 7, 8, 9, 10 
and 11 are in conflict with instruction 14. By this in- 
struction the jury were told that the defendant should be 
convicted of manslaughter, if they found, beyond a rea- 
sonable doubt, that he realized the condition of the child’s 
feet for such a length of time, previous to calling a physi- 
cian, that by calling such physician the child’s life might 
have been saved; or that he was culpably negligent in not 
taking steps to know and realize the condition of the 
child's feet. We are of opinion that there was no conflict 
in the instructions. 

It is also argued that the words, “and instructions of 
the court,” found in instruction 17, defining a reasonable 
doubt, rendered the whole paragraph erroneous. It should 
be observed that this case is one where it was the duty of 
the court by proper instructions to define the degree of 
‘ negligence which would render the defendant guilty. 
Therefore it was the duty of the jury to take into con- 
sideration the instructions of the court on that question 
in order to enable them to reach a proper verdict, 

Error is also predicated on the refusal of the court to 
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give certain instructions requested by the defendant. As 
we view the record, the trial court carefully covered all 
of defendant’s contentions, and the refusal of the request 
tendered by the defendant was not reversible error. 

Finally, it is contended that the court erred in the ad- 
mission of evidence showing the existence of bruises, scars 
and marks on the body of the child. It appears that very 
little of that evidence was objected to by the defendant. 
In fact, the witnesses for the defense described the con- 
dition of the child’s body, and the jury were instructed 
that evidence of that kind should only be considered in 
determining whether the defendant's attitude toward the 
child was such as might cause him to be negligent in his 
failure to secure medical aid after he ascertained that the 
child’s feet were badly frozen. 

It is also stated that the newspapers of Madison county 
were filled with sensational accounts of defendant’s treat- 
ment of the child at the time of its death, to defendant's 
prejudice. It appears, however, that the trial took place 
some nine months after the child died, and it is not ap- 
parent that the newspaper statements complained of, in 
any manner, influenced the jury in arriving at their ver- 
dict. 

In conclusion, it may be said that the defendant is a 
man of at least average intelligence; that the people who 
advanced him the money with which he paid for the pas- 
sage of his wife and children lived within a stone’s throw 
of his house, he knew them in Germany, and they had 
helped him; that at every point of the compass his nearest 
neighbor was a German with whom he could counsel and 
advise; that they were a thrifty, charitable people, and a 
word from him would have bronght all of the assistance 
that he needed; and it appears that, as soon as his wants 
were made known, medical assistance and material aid 
were immediately brought to him. 

As stated by counsel, this is a difficult case, and sug- 
gests a seasonable application for executive clemency ; 
but, as we view the record, it contains no reversible error, 
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and this court can grant the defendant no relief. The 
judgment of the district court is 


AFFIRMED. 


JOHN WITT, APPELLEE, ¥, OLD Line BANKERS LIFE IN- 
SURANCE COMPANY, APPELLANT, 


Firep JANUARY 16,1913. No. 17,672. 


1. Limitation of Actions: AMENDMENT OF PLEADING. The statute of 
limitations does not run against an amended pleading wherein 
the amendment consists in setting forth a more complete state- 
ment of the original cause of action. Chicago, R. I. d P. R. Co. v. 
Young, 67 Neb. 568. 


2. Contracts: ACTION: BuRDEN OF Proor. In an action on a written 
contract where defendant denies plaintiff’s allegation that he has 
performed all of its conditions on his part, the burden is on the 
plaintiff to sustain such allegation by competent proof. 


Evivence: Direcrine Verpict. In the absence of 
such proof, it is proper for the court to instruct the jury to return 
a verdict for the defendant. 


ApPPraL from the district court, for Dodge county: 
Conrap HoLLeNBEcK, JUDE. Reversed. 


Edward F. Pettis, for appellant. 
Courtright & Siduer, contra. 


BARNES, J. 


This case is before us on a second appeal. Witt v. Old 
Line Bankers Life Ins. Co., 89 Neb. 163. As there said: 
“This is a suit to recover back an advance premium of 
%237.85, paid by plaintiff to defendant on a subsequently 
rejected application for life insurance.” On that appeal 
u demurrer was sustained to plaintiff's petition, and the 
cause was remanded for further proceedings. After the 
mandate was returned to the district court for Dodge 
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county, plaintiff was granted leave, over defeudant’s ob- 
jections, to file an amended petition, and that ruling, 
among other things, is assigned as error. 

The petition, by way of amendment, alleged that one C. 
kK. Huntington, who signed the written contract on which 
the plaintiff based his right of action, was the defendant’s 
agent duly authorized to enter into the contract on its 
behalf. By way of further amendment, it was alleged that 
plaintiff had complied with all of the conditions and pro- 
visions of the contract, and there was set forth certain 
facts which it was alleged constituted such compliance 
on his pavt, and that defendant is now estopped to deny 
that plaintiff had submitted to a medical examination. 
The contract, so far as it is material to the controversy, 
reads as follows: “Received at Scribner, State of Ne- 
braska, this 10 day- of August, 1905, of John Witt the 
sum of two hundred thirty-seven 85-100 dollars, in 
payment of premiwm upon $5,000 policy which he has this 
day applied for to the Old Line Bankers Life Insurance 
Company of Lincoln, Nebraska. Policy to date at issue 
providing said application is approved by said company, 
otherwise said payment is to be returned to said applicant. 
It is hereby agreed and understood that a refusal, after 
being written, on the part of the applicant to submit to a 
medical exantination shall forfeit the payment herein. 
* * * (Sioned) John Witt, Applicant. C. kk. Munting- 
ton, Agent.” Plaintiff alleged that defendant had neither 
issued the policy nor returned the premium, and for that 
reason he sought a recovery, 

Defendant, by its answer, admitted that plaintiff paid 
the premium; admitted the execution of the contract; and 
denied all of the other allegations of the petition. De- 
fendant further alleged that it had never declined to 
issue the policy; that it was ready and willing to do so 
if plaintiff would submit to a proper and suitable medical 
examination in order that it might determine if the plain- 
tiff was a suitable subject for life insurance; that, if it 
was so determined, defendant desired to and would issue 
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the policy, and, if plaintiff was not entitled to the policy, 
it was ready and willing to return to him the amount of 
his preinium. Defendant alleged that plaintiff, in viola- 
tion of his suid agreement, had refused and still refuses to 
subject himself to a medical examination; that, until he 
complied with his agreement, he was not entitled to the 
policy or return of the premium. Plaintiff’s reply, in 
substance, was a general denial. A trial resulted in a 
verdict and judgment for the plaintiff, and the defendant 
has appealed, 

1. Defendant contends that the court erred in permit- 
ting plaintiff to file his amended petition. It appears that 
the original petition was filed within the statite of limi- 
tations, but defendant argues that, by failing to state facts 
sufficient to warrant a recovery, the petition was a nullity ; 
that the filing of plaintiffs amended petition was in fact 
the commencement of a new action, which was then barred 
by the statute of limitations. On the other hand, plaintiff 
insists that, under the rule announced in Jferrill v. 
Wright, 54 Neb. 517, Norfolk Beet-Sugar Co. v. Hight, 
59 Neb. 100, and Chicago, R. I. & P. R. Co. v. Young, 67 
Neb. 568, the amendment was properly allowed; that the 
action was commenced by the filing of bis original peti- 
tion, and was therefore commenced in time to avoid the 
statute of limitations. We are of opinion that this ques- 
tion should be ruled by the decision cited.. In the case 
of Merrill v. Wright, supra, it was said: “A petition is 
not necessarily a nullity because it does not fully and 
properly set out a cause of action and because an objec- 
tion to it is sustained. The question of whether or not 


the statute of limitations should prevail against an amend- 


ment seems to turn, not upon the correctness of the plead- 
ing, but upon the identity of the cause of action sought to 


—-—-——_—_——— 


be set up. If the cause of action attempted to be set’ 


forth in the amended pleading is the same, the fact that 
it was defectively stated in the first petition will not 
prevent the application of section 19 of the code, which 
provides that an action shall be deemed commenced, 


/ 
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within the provisions of the statute of limitations, at the 
date of the summons which is served on the defendants.” 
In the light of our former decisions, we are of opinion 
that the district court did not err in permitting the plain- 
tiff to file his amended petition, 

2. Defendant also contends that the court erred in re- 
fusing to instruct the jury to return a verdict in its 
favor. An examination of the record discloses that plain- 
tiff declared upon the written contract. No rescission of 
the contract is alleged, and his sole ground for a recovery 
is based on his allegation that he had complied with its 
terms by submitting to a satisfactory medical examina- 
tion. This allegation was denied by the defendant, and 
the burden of proof on that question was on the plaintiff. 
It appears that the contract was signed on August 10, 
1905; that on October 21, 1905, defendant wrote plaintiff 
to the effect that he had not furnished his medical exain- 
imation, and requested him to do so at once. It further 
appears that his examination was delayed through no 
fault of the defendant until February 26, 1906, at which 
‘time. he was examined by one Doctor Hopper, and the 
result of his examination forwarded to the defendant. 
The plaintiff testified, over the defendant’s objections, 
that he fully answered all questions put to him by Doctor 
Hopper, and that his examination was complete; that 
Doctor Hopper said to him, when he was through with 
the examination, “That is all.” Ht appears, however, from 
the report of the examination that Doctor Hopper found 
that the plaintiff was slightly afflicted with nephritis, 
which, as explamed, was a disease of the kidneys; that 
upon an examination of the report the defendant’s chief 
medical examiner was in doubt as to plaintiff’s physical 
condition, and desired a further medical examination; 
that defendant wrote to Doctor Inches, requesting him to 
see the plaintiff and ascertain whether his condition was 
temporary or chronic, and to get a sample of plaintiff's 
urine. It appears that Doctor Inches talked with plain- 
tiff, and was unable to furnish the required information. 


“1 
lar) 
-1 
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The testimony discloses that, about the 10th of April fol- 
lowing, plaintiff wrote to defendant stating, in substance, 
that he had not received his policy, nor his money, and 
wauted to know what defendant was going to do about 
it; that, thereupon, Mr. Wilson, the president of defend- 
ant, wrote a letter to plaintiff that his application had not 
been rejected, because the medical department had not 
had an opportunity of acting thereon; that the company 
Nad asked for further information. That thereafter, and 
some time in the month of June, the defendant, failing to 
obtain the information it desired, sent one Doctor Len- 
hoff to Scribner, who called upon the plaintiff, and in- 
formed him that the company had sent him to make a 
further medical examination. He asked the plaintiff to 
submit to such an examination, and requested that he 
furnish him a sample of his urine. Plaintiff therenpon 
refused to comply with Doctor Lenhoff's request, and told 
“him that he would have nothing to do with him; that, 
later on, plaintiff wrote defendant the following letter: 
“Gentlemen: I have told you before, and you also know, 
that I have taken one examination, and this is all I ever 
will take, even if you send a dozen doctors out here every 
week. I told your man before that I was through with 
you, and that is all. I will not open any more of your 
letters. Respect., John Witt.” 

We think it fairly appears that the defendant was will- 
ing at all times to deliver its policy of insurance to the 
plaintiff whenever he passed a satisfactory medical ex- 
amination. In fact, defendant notified the plaintiff that 
if he would take a satisfactory medical examination, and 
it was found that the company ought not to write the policy 
on account of his physical condition, it would promptly 
return to him his advance premium. In our former opin- 
ion it was said: “The examination contemplated by the 
contract was, of course, the requisite medical examina- 
tion required by all reputable life insurance companies 
hefore assuming a risk. On the face of the contract the 
assurer was not limited to a single examination by the 
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physician first designated, like the one pleaded. * * * 
In the very nature of the policy for which the advance 
premium was paid, a single examination, if incomplete or 
unsatisfactory, could never have been within the con- 
templation of the parties. Safe underwriting forbids 
such a construction of the contract.” It follows that the 
plaintiff could not rely solely upon the medical examina- 
tion of February 26, 1906, as a complete and full com- 
pliance with the terms of his contract. 

As we view the evidence, the plaintiff failed to establish 
the fact that he had furnished to the defendant a satis- 
factory medical examination, and lad complied with the - 
terms of his contract. It should be observed that time 
was not. the essence of the contract; that plaintiff failed 
to allege or prove that, defendant was guilty of an un- 
reasonable delay in attempting to carry out the agree- 
ment, and was not estopped to insist that plaintiff should 
be required to perform its obligations on his part. We are 
therefore of opinion that the district court erred in refus- 
ing to direct the jury to return a verdict for the defend- 
ant. 

Defendant assigns many other errors as a reason for a 
reversal of the judgment, but, in view of what we have 
already said, it is unnecessary to consider them. 

For the foregoing reasons, the judgment of the district 
court is reversed and the cause is remanded for further 
proceedings, 

REVERSED. 


LErron, J., concurs in the conclusions only. 


Rersh, C. J., dissents. 
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HAL# DAVIS, APPELLEE, v. A. O. TAYLOR & SON, APPELLANT. 
Firep JANUARY 16,1913. No. 16,882. 


1. New Trial: AMENDMENT OF Motion. A motion for a new trial can- 
not be amended by assigning new grounds after the statutory 
time for filing such motion has expired, except upon a finding by 
the court that the party was unavoidably prevented from present- 
ing the matter contained in the amendment within three days 
after verdict. 


2. Appeal: New Triat. “Questions presented by an amendment to a 
motion for a new trial, made more than three days after verdict 
and without a finding of the court that the party was unavoidably 
prevented from presenting such questions within three days from 
verdict, will not be considered by this court.” Gullion v. Traver, 
64 Neb. 51. 


3. Bailment: INJURY TO PROPERTY: BURDEN OF PrRoor, AS a general 

‘rule, when a bailee returns the property bailed in a damaged con- 
dition, the burden is upon him to show that the damage did not 
occur through his negligence, and an instruction embodying this 
principle is not erroneous, 


APPEAL from the district court for Saline county: 
Lestig G. Hurp, Juper. Affirmed. 


J. L. Grimm and R. C. Hunter, for appellant. 
Bartos & Bartos, contra. 


LETTON, J. 


This was an action by the keeper of a livery stable to 
recover the value of a horse which he alleged was injured 
through the negligence of one of defendant’s employees 
to such an extent that it becaine worthless. Plaintiff re- 
covered, and defendant appeals. 

The assignment that the court erred in giving the third 
instruction to the jury is not entitled to be considered. 
The record shows that it was not contained in the original 
motion for a new trial, It was interlined more than 30 

52 
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days after the motion had been filed, and without any 
excuse being offered for the delay. Guilion v. Tracer, 64 
Neb. 51, 

By the fourth instruction the jury were told, in sub- 
stance, that if, while in the exclusive possession of a 
bailee, the property bailed is injured, the law presumes 
that such injury occurred through the negligence of the 
bailee, and the burden of proof is upon such bailee to 
overcome such presumption. It is contended that this 
instrnction was erroneous, for the reason that such a 
bailee is not an insurer, but is only chargeable with or- 
dinary care, and that the burden of proving negligence 
is upon the plaintiff. Where a bailee of a horse, hired to 
be driven, returns the horse injured in a manner that 
would most probably be caused by negligent and careless 
driving, a presumption arises from the very fact of in- 
jury that such negligence existed. This fact, in the: ab- 
sence of other evidence, makes out a prima facie case for 
the plaintiff. The instruction recognizes this principle. 
The only burden placed upon the bailee is that, when it is 
established that the property was injured while in his 
possession, he must overcome this presumption by his 
procfs. It is pointed out in Bissel v. Harris & Co., 1 Neb. 
(Unof.) 585, that there are exceptions to this rule, and 
that if the bailee establishes that the injury “occurred 
through inevitable accident or irresistible foree, which do 
not of themselves import negligence, the burden of prov- 
ing negligence is upon the bailor.” While there is a con- 
flict in the authorities upon this proposition, this is the 
more modern rule, and the one which we believe to be 
supported by the better logic. Sulpho-Suline Bath Co. «. 
Allen, 66 Neb. 295; Campbell v. Missouri P. R. Co., 78 
Neb. 479; 3 Am. & Eng. Ency. Law (2d ed.) 750; 5 Cye. 
217, 

As to the assigninent that the evidence is insufficient, 
we think there was sufficient to justifv the submission to 
the jury of the questions whether the driver of the team 
was negligent in driving in a gullied, rough and washed- 
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out road at the place of the accident, when there were 
smooth tracks upon either side upon which others had 
traveled and upon which he might have driven, and 
whether the breaking of the horse’s leg was caused by 
such negligence and by his manner of driving. 

We find no reversible error in the record, and the judg- 
ment of the district court is 

AFFIRMED. 


Dovucnas COUNTY, APPELLANT, V. PAPILLION DRAINAGH 
DISTRICT BL AL, APPELLERS, 


Firep JANUARY 16,1913, No. 16,888. 


1. Drains: RiagHT TO Cross Hiemways: STATUTE: CONSTITUTIONALITY. 
Section 24, art, V, ch. 89, Comp. St. 1911, providing as to drain- 
age districts organized under that article that “said district may 
dig ditches and drains under and across railroads and public high- 
ways,” is not unconstitutional, as violative of the provision that 
“the property of no person shall be taken or damaged for public 
use without just compensation therefor.” Const., art. I, sec. 21. 


2. : : Conpitions. The legislature may grant drainage 
districts the right to cross highways, and if it imposes no condi- 
tions for the exercise of this right the county authorities can 
impose none. 


APPEAL from the district court for Douglas county: 
ABRAHAM L, SuTron, JuncH. Affirmed. 


James P. English and George A. Magney, for appellant. 
Courtright & Sidner, contra. 


LErron, J. 


This is an action bronght by Douglas county to restrain 
the Papillion Drainage District from digging drainage 
ditches across public roads in Douglas county. No con- 


=? 
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sent was given by the county authorities to cross the 
roads, and no condemnation proceedings had been had. 
The injunction was denied, and the county appeals. 

The Papillion Drainage District was organized under 
and by virtue of chapter 153, laws 1907 (Comp. St. 1911, 
ch. 89, art. V), which contains the following provision 
relied upon by defendants to give authority to cross pub- 
lic roads without securing the right of way as they must 
do over private property: “Section 24. Said district 
may dig ditches and drains under and across railroads 
and public highways.” The county takes the position that 
section 24 is unconstitutional and void, as violative of the 
provision of the constitution that “the property of no 
person shall be taken or damaged for public use without 
just compensation therefor.” Const., art. I, sec. 21. We 
are of the opinion that this provision of the constitution 
is not involved. The public roads are not “the property 
of ‘any’ person.” They are public easements under the 
full control of the legislature, which may authorize them 
to be used by other public or quasi-public agencies, with 
or without such restrictions as it may deem proper. E1- 
liott, Roads and Streets (3d ed.) sec. 509 (421). In 
Krueger v. Jcnkins, 59 Neb. 641, it is said: “The right 
in this litigation is one belonging exclusively to the public 
at large. Neither Douglas county nor its citizens have 
any peculiar interest in it. A county does not hold the 
legal title to county roads within its borders; it has no 
power of disposition over them; it has no proprietary in- 
terest in them; in performing the duties with which it is 
charged in connection with them, it acts as an agent of the 
state, and in the interests of the general public.” Alt v. 
State, 88 Neb. 259. The license to cross the highway given 
by the legislature was within its powers to grant. The 
duty, being cast by law upon the defendants to restore 
the highway, relieves the county from any pecuniary out- 
lay on account of the cutting of the road. The legisla- 
ture having imposed no condition upon the license to en- 
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ter conferred upon the district, we find no warrant for 
the county authorities to do so. 
The judgment of the district court is therefore 


AFFIRMED. 


JOHN J. BURKE, APPELLEE, V. ANNA WELCH ET AL., AP- 
PELLANTS; GEORGE O. BURNS ET AL., APPELLEES. 


Firep JANUARY 16,1913. No. 16,915. 


Deeds: Rerormation. A certain tract of real estate with visible monu- 
ments and definite boundaries was pointed out to an intending 
purchaser, who afterwards received a conveyance erroneously de- 
scribing the property as being eight feet wider than the tract 
actually sold. The purchaser took possession and exercised 
ownership only as far as the true boundary, and made no claim 
to the eight-foot strip for several years thercafter, the vendor 
retaining possession and control of the same, and being in pos- 
session ait the time he sold it, with the remainder of the tract of 
which it formed a part, to the plaintiff. Meld, That the fact that 
there was a mutual mistake in the deed warrants its reformation 
so that the description may conform to the true intention of the 
parties. : 


APPEAL from the district court for Platte county : 
Grorce H. TuHoMAs, JUDGE. Affirmed. 


Albert &€ Wagner, for appellants. 
Reeder & Lightner, contra. 


LETTON, J. 


This is an action for an injunction and to reform a 
deed by correcting the description. The district court 
found for the plaintiff, and defendants appeal. 

In September, 1903, George O. Burns, who was the 
owner of lots 3 and 4, block 20, Stevens addition to the 
city of Columbus, conveyed “the east 54 feet of lof 3° to 
his daughter, Anna, who was about to marry. In July, 
1905, the daughter, Anna Poole, and her husbend con- 
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veyed the same premises by warranty deed under the 
saine description to Anna Welch. Each of these lots is 
62 feet wide, so that, after the conveyance to his daughter, 
Burns remained apparently the owner in fee of the whole 
of lot 4 and the west eight feet of lot 3. In March, 1907, 
Burns sold and conveyed lot 4 and the west eight feet of 
lot 3 by warranty deed to John J. Burke. Mr. Burns 
bought the property about 15 years ago. He erected his 
house on Jot 4, which is a corner lot. There is an alley 
runing north and south through the block, which runs 
on the east side of lot 38. At the time he gave the prop- 
erty to his daughter he measured 54 feet from the center 
of the alley, pointed out the divicing line to her, and 
plunted a tree at the west line of the property. Mr. and 
Mrs. Poole erected a house upon the property and took 
possession up to this line. The house was rented to Mrs. 
Welch, who occupied it when she bought the property. 
Mr. Burns testifies that, just before Mrs. Welch purchased 
it, she asked him to show her where the line was; that he 
took a ten-foot pole, went with her to the center of the 
alley, and measured 54 feet over to the tree, then he wet 
to the south side of the lot, and measured 54 feet; that 
Mrs. Welch put in a stake at that point, and did likewise 
at ‘the north end; and. that she then said: “That is all 
right, that is all the ground I want.” After Mrs. Welch 
purchased, Burns mowed the grass on the west of the 
dividing line. Mrs. Welch built a sidewalk extending 
from the alley to the line of the tree; Burns built the walk 
from there on. Afterwards Mrs. Welch filled her lot with 
dirt up to the east side of the line, and Burns filled in 
150 loads on lis lots and up to the west side of this line. 
Plaintiff testifies that in March, 1907, when he bought, 
he took possession up to the line marked by the tree. Te 
remained in possession for about a year, without any 
question from Mrs. Welch, and afterwards, when she said 
he was encroaching, he procured the line to be surveyed 
by one Gottschalk. She admits she never made any claims 
as to the eight feet cast of the pump before the Gotischalk 
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survey, aud that she did not mow the grass on it. The 
husband of Mrs. Welch testifies that there was no dispute 
about the line until after Burke bonght the property in 
March, 1907; that Mrs. Welch never claimed the pump 
or property west of the mark until after the Gottschalk 
survey was made. 

The complaint of the appellant is that the findings and 
decree are not sustained by sufficient evidence, are con- 
trary to law, und are inequitable. She argues that the 
presumption is that the deed expresses the true contract ; 
that, to justify the reformation of a written contract on 
the ground of mistake, it must appear that the mistake 
was mutnal, and the evidence must be clear, convincing, 
and satisfactory; and that the court should not correct a 
mistake and conform an instrument to the intention of 
parties with respect to boundaries, when to do so will 
defeat their intention as to the quantity. It is further 
said that there must be an offer to do equity, and there 
is no such offer made in this case, and that the action is 
barred by the statute of limitations. While there is a 
conflict in the evidence, mainly on account of the testi- 
mony of Mrs. Welch who denies the existence of a nuin- 
ber of material facts testified to by other witnesses, the 
great preponderance seems to be with the plaintiff. We 
think the proof is clear, convincing, and satisfactory that 
all conveyances were made with reference to the actual 
boundary line marked upon the ground; that Mrs. Welch, 
before she completed the purchase, knew exactly what 
property was intended to be conveyed; that she purchased 
a specific tract of land with ascertained and marked 
boundaries; that she took possession only as far as this 
houndary line, and made po attempt to assert title or to 
take possession to the west of this until after Burke had 
purchased from Mr. Burns. These facts bring the case 
within the power of a court cf equity to grant relief. 
Austin v. Brown, 75 Neb, 345, 348. 

With regard to the defense of the statnte of limita- 
tions, the record does not show when the action was be- 
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gun, and, so far as we can see, the action seems to have’ 
been brought in time. 

As to the claim that there is no offer to do equity on 
account of Mrs. Welch having paid the taxes on the eight- 
foot strip, the record shows that Mr. Burke offered in 
open court to pay any taxes that have been levied npon the 
disputed strip since the time of the deed to Mrs. Welch. 
This we think is all that it was possible for him to do, 
since there was no proof offered as to the proportionate 
share of the taxes levied thereon. It is also said that he 
has not offered to do equity because he has not offered tuo 
pay the value of the eight feet, but this he was not re- 
quired to do, since Mrs. Welch was never in fact the true 
owner of this property. 

The decree of the district court is clearly right, and is 


AFFIRMED. 


RICHARDSON COUNTY, EX REL. MAURICE SHEEHAN ET AL., 
APPELLEES, V. DRAINAGE District No. 1, APPELLANT, 


Firep JANUARY 16,1913. No. 17,661. 


1. Drains: HigHway Crossines: Duty To Matntatxn. Under section 
23, art. IV, ch. 89, Comp. St. 1911, drainage districts organized 
under that article are charged with the duty of restoring a public 
highway which they cross “to its former state as near as may be, 
or in a sufficient manner not to have impaired unnecessarlly its 
usefulness.” Held, That this provision does not operate to relieve 
such districts from the duty imposed by common law and by 
section 110, art. I, ch. 78, Comp. St. 1911, to “make and keep in 
good repair good and sufficient crossings on all such roads.” 


Bripces: Duty To Marntain. That where a new 
channel has been made by the drainage district for a stream 
which has been bridged by the public authorities, if the new 
channel and bridge relieve the county of the burden of maintain- 
ing the old bridge, the new bridge should be maintained by the 
public, and not by the drainage district. 


ApreaL from the district court for Richardson county: 
JOHN B. Rarer, Jupce. Affirmed. 
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Kelligar & Ferneau and A. R. Keim, for appellant, 
A. EF. Gantt, E. Falloon and C. F. Reavis, contra. 
Courtright & Sidner, amici curie. 


Lerton, J. 


This was an application for a writ of mandamus to 
. compel the respondent to erect and maintain suitable 
bridges and approaches at certain specific localities in 
Richardson county where the ditches dug by the respond- 
ent cross public roads, It is alleged that certain of the 
bridges built by respondent are too short, that others are 
out of repair and that the approaches are unsafe. 

The answer to the alternative writ “admits that among 
the duties enjoined by law upon this respondent was to 
provide suitable bridges and approaches thereto in the 
highways where the ditches of respondents intersect the 
said highways, but denies that any law of the state of 
Nebraska enjoined upon said respondent the duty of 
maintaining said bridges and approaches thereto after 
the same have been duly installed by said respondent.” 
It also denies that the bridges constructed by it were too 
short to span the openings, and alleges that, if the ap- 
proaches and bridges are now impassable, it is due to 
flood conditions. 

The court found (to quote from appellant’s brief) 
“that the Moritz and Preston bridges were properly con- 
structed by the drainage district; that these bridges were 
put out of repair by an unprecedented flood; that their 
consequent want of proper condition for public travel was 
not due to any omission, fault, or neglect on the part of 
the drainage district; and * * * the duty of replac- 
ing the same in proper condition for public use rested, 
under the law. upon the drainage district.” The appel- 
lant admits that the findings of fact made by the court 
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are supported by sufficient evidence, but denies that the 
conclusion of Jaw was correct. 

A brief has been filed by amici curiv requesting the 
court to ve-examine the question decided in State uv. Pu- 
pillion Drainage District, 89 Neb. 808, 90 Neb. 477. On 
account of the importance of the question involved, we 
have devoted much time to a re-examination of the whole 
subject. 

In this state there are a number of separate acts pro- 
viding for drainage. How far these refer to roads will 
now be examined. The first act in point of time was 
passed in 1878, and is now designated as article I, ch. 89, 
Comp. St. 1911. The only reference to roads in that act 
provides that the counties must pay the amount of bene- 
fits the highway will receive, if any, toward the cost of 
the ditch. Article II of this chapter provides for drain- 
age by incorporated companies composed of owners of the 
lands affected, and was passed in 1877. Laws 1877, p. 160. 
No provision is found in this act referring to roads. Ar- 
ticle III, passed in 1911 (laws 1911, ch. 142), is substan- 
tially the same as the act of 1873 with reference to public 
highways. There are no specific provisions in any of 
these acts allowing ditches to cut or cross public high- 
ways. Article LV, passed in 1905 (laws 1905, ch. 161), 
also provides that railways and highways shall bear their 
proportionate share of the cost according to benefits, and 
in specific terms gives authority to cross streets, high- 
ways, railways, canals or ditches. Article V was passed 
in 1907. Laws 1907, ch. 153. The only reference to roads 
therein is section 24, which provides: “Said district may 
dig ditches and drains under and across railroads and 
public highways.” This resume shows that, with the ex- 
ception of ditches dug by districts organized under the 
acts of 1905 and 1907, the authority to cut and cross high- 
ways at all must be derived by tnuplication. 

The appellant is organized under the provisions of the 
act of 1905, as amended. Comp, St. 1911. ch. 89, art. TV. 
Section 23, so far as applicable, is as follows: “The said 
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board shall have the power to construct the said works 
across any street, avenue, highway, railway, canal, ditch 
or flume which the route of said ditches may intersect ur 
cross, in such manner as to afford security for life and 
property, but the said beard shall restore the same, when 
so crossed or intersected, to its former state as near as 
may be, or in a sufficient manner not to have impaired 
unnecessarily its usefulness; and every company whose 
railroad shall be intersected or crossed by said works 
shall unite with said board in forming said intersections 
and crossings, and grant the privilege aforesaid; and if 
such railroad company and said board, or the owners and 
controllers of said property, thing or franchise sv to be 
crossed, cannot agree upon the amount to be paid there- 
for, or the points or the manner of said crossings, the 
same shall be ascertained and determined in all respects 
as is provided in respect to the taking of land.” 

Prior to 1887 there appears to have been no general 
statute in this state regulating the crossing or cutting of 
highways by corporations or persons having a legal right 
to do so, or prescribing their duties with respect to re- 
storing the road to its former condition. In that year 
the legislature passed “An act to compel railroad corpora- 
tions and others to make and keep in repair crossings.” 
The first section of the act is as follows: “Any railroad 
corporation, canal company, mill owner, or any person or 
persons who now own, or may hereafter own, or operate 
any railroad, canal, or diteh that crosses any public or 
private road, shall make and keep in good repair good and 
sufficient crossings on all such roads, including all the 
erading, bridges, ditches, and culverts that may be neces- 
sary within their right of way.” The remainder of the act 
is mainly concerned with the manner of enforcing this 
duty. Laws 1887, ch. 73; Comp. St. 1911, ch. 78, see. 110. 

At the cominon law it was ordinarily the duty of the 
county to erect and repair bridges; but, where a highway 
was crossed or cut for any purpose by other than high- 
way authorities, it was the duty of those interfering with 
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the road to restore the same. Quoting from 16 Halsbury, 
Laws of Engiand, 191: “Where individuals have for their 
private purposes created a necessity for a public bridge, 
e. g., by cutting a canal or drain across an existing high- 
way, or by deepening the water at a ford, and have built 
a bridge in order to enable the public to exercise the right 
of passage, they must maintain and repair it, at any rate 
until they abanden their operations and restore the high- 
way to its original condition. This liability is usually 
expressly imposed and defined, in the case of a statutory 
undertaking, by the undertakers’ special act; but, apart 
from any special provision, the liability both to build and 
maintain a bridge attaches where the highway is inter- 
rupted, or rendered seriously inconvenient, either with or 
without statutory authority.” See, also, 3 Comyns’ Di- 
gest (Ist Am. ed. B. 2) 34. : 

In King v, {Inhabitants of County of Kent, 13 East, T. 
R. (Eng.) 220, a navigation compiuny having deepened a 
ford and built a bridge over the same place under author- 
ity of a statute giving them power to alter highways or 
bridges, “leaving them or others as convenient in their 
room,” was held bound to keep the bridge in repair. The 
identical avgument used by appellant here was used in 
that case, that the burden of repairing public bridges was 
by general law cast upon the county, and that there is no 
proyision in the navigation act casting the duty upon the 
company, but Lord ENenborough said: “But here the 
statute gives power to the company to take or alter the 
old highway for their own purposes, upon condition of 
leaving another passage as convenient in its room; aud if 
they do not perform the condition, they are not entitled 
to do the act. It is a continuing condition; and when the 
company thought proper for their own benefit to alter 
the highway in the bed of the river, so that the public 
could no longer have the same benefit of the ford, they 
were bound to give another passage over the bridge, and 
to keep it for the public.” Bayley, J., said: “The act 
empowered the company to amend or alter such bridges 
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or highways as hindered the navigation, leaving them or 
others as convenient in their room; and after altering the 
bed of the river so as to make it no longer fordable, they 
could not leave another convenient passage in the high- 
way there without making and keeping up a bridge.” 

In King v. Inhabitants of Lindsey, County of Lincoln, 
15 East, T. R. (Eng.) 317, the facts were similar. One of 
the judges said: “The authority given to the company to 
make the cut, which rendered the highway impassable 
without a bridge, must create an obligation in them to 
erect the bridge, though the word authorize in the act 
might not of itself create the obligation.” 

Tn a later case, King v. Inhabitants of County of Kent, 
2M. &S. (Eng.) 518, the facts were that, about 45 vears 
before, a miller had deepened the water of a ford, which 
was often impassable, through which there was a public 
highway. He afterwards built a bridge over it, which 
the public had ever since used. It was held that this case 
was distinguishable, and that the county was liable to 
repair because the public had received a direct benefit 
by the erection of the bridge over the inconvenient ford. 

King v. Kerrison, 8 M. & 8. (Eng.) 526: Certain com- 
missioners who were authorized to make a new channel 
for navigation purposes cut through a highway and built 
a bridge over the channel. It was held that the proprie- 
tors, and not the county, were liable to repair. Bayley, 
J., said: “This differs from the last case of Rex v. Inhab- 
itunts of Kent; there the county derived a very essential 
benefit from the bridge; they had before but a passage 
through the ford, which is always an inconvenient one; 
but what benefit does this county derive from passing - 
over a bridge instead of a solid highway?’ See, also, 
Manley, Adu’r, v. St. Helen’s C. & R. Co, 2 BH. & N. 
(Eng.) 840. The same rule has been almost uniformly 
applied in the United States. Most of the cases are con- 
cerned with the duties of railroad companies, but some 
with those of canal cumpanies or drainage districts in- 
tersecting highways. 
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In New York where a mill owner who had dug a race 
across the highway and built a bridge over it was sued by 
a person injured by reason of the bridge having been 
allowed to become out of repair, it was held that the per- 
son who made the bridge necessary had the burden of 
maintaining it and was liable for negligence in so doing. 
Duyert v. Schenck, 23 Wend. (N. Y.) 446. 

The supreme court of Massachusetts, in speaking of 
the duty cf a railroad company at a point where it had 
erected a bridge to carry the public highway across its 
track, said: “In building the bridge, the railroad com- 
pany have undertuken to make a safe passage for the 
road, which existed previously, across their railroad. 
They dispossess the ordinary officers, charged with the 
maintenance of public ways, from so much of the way as 
is necessary to effect this purpose. The statute requires 
them to keep in repair just what it requires them to con- 
struct.” White v. Inhabitants of Quincy, 97 Mass. 480. 

In Kansas, it is held that it is the legal duty of an 
irrigation company to restore the highways which its 
ditch intersects with suitable bridges adequate to accom- 
modate all public travel, and this independently of stat- 
utory requirement. State v. Luke Noen N., R. & I. Co., 
63 Kan. 394. The Kansas statute, however, has the fur- 
ther provision that, when such bridges are constructed, 
they “shall be and become a part of the publie highway, 
and shall be maintained and kept in repair by the author- 
ities having charge of such highways.” If the Nebraska 
Jegislature had been equally careful to specify upon whom 
rested this duty, there would have been no occasion for 
this controversy. 

In Pennsylvania, a railroad company, having changed 
the location of a public road and erected a bridge over a 
creek for the new road, refused to repair and maintain it. 
It was rebuilt by the township, which brought an action 
to recover the cost of the bridge. It was held that, the 
company haying originally built the bridge to meet the 
necessity of the public, the duty devolved upon it to main- 
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tain and repair it~-citing Woodring v. Forks Township, 
4 Casey (Pa.) 355, to the effect that, where the owner of 
land cuts a ditch across a public road for his own pur- 
pose, he is not only bound to build a bridge, but to main- - 
tain it perpetually thereafter. Pennsylvania KR. Co. v. 
Borough of Irwin, 85 Pa. St. 336. 

It is held in THWinois that any person or corporation 
that cuts through a highway for its own benefit must fur- 
nish to the public a proper crossing. Haines v. People, 
19 Il. App. 354; People «. Chicago & A. R. Co., 67 Tl. 
118. And the drainage statutes did not change this obli- 
gation. Commissioners of Lake Fork Special Drainage 
District v. Biggs, 184 Tl. App. 239; Commissioners of 
Highways v. Commissioners of Lake Fork Special Drain- 
age District, 246 Tll. 388. See, also, on the general sub- 
ject, 1 Elliott, Roads and Streets (3d ed.) sec. 48 (41); 
Perley v, Chandler, 6 Mass. 453; Wayne County Turn- 
pike Co, v. Berry, 5 Ind. 286; Board of Commissioners v. 
White Water Valley Canal Co,, 2 Cart. (Ind.) 162; City 
of Moundsville v. Ohio R. R. Co., 837 W. Va. 92; People v. 
Fenton & 7. R. Co., 252 TH. 372. 

Returning now to a consideration of our statute of 
1887, it is apparent that it is merely declaratory of the 
common Jaw, and that the same common-sense reasous 
which led both the HMnglish and American courts to the 
conclusion in the opinions cited were the impelling mo- 
tives to the enactment of the Nebraska statute. The stat- 
ute was considered with relation to railways in State rv. 
Chicago, B. & Q. R. Co., 29 Neb, 412, and in Vissouri P. 
Rk. Ca. v. Cass County, 76 Neb, 396, and was held to apply 
to highways laid out after the construction of the rail- 
road, as well as to those established and in use before the 
road was built. In Nuckolls County v. Guthrie & Co., 
76 Neb. 464, it is held that, under this statute, the duty to 
maintain bridges over a millrace on a public highway is 
upon the mill owner, and that the duty is a continuing 
one, See, also, Franklin County v. Wilt & Polly, 87 Neb, 
132, 
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It is contended that, the drainage district being a pub- 
lic corporation, the statute does not affect it, and, fur- 
ther, that, since the drainage works are for the public 
benefit, the reasoning of the common law based upon the 
private advantage to the owner of a mill, a canal, or a 
railroad does not apply. While a scheme of drainage in 
this state must be “conducive to the public health, con- 
venience and welfare,” as the statute requires, in order 
to warrant the exercise of the police power in its behalf, 
yet for pecuniary benefit to the incorporators such dis- 
tricts are usually formed. It would be difficult to find a 
sufficient number of altruistic individuals tu form a dis- 
trict and bear its burdens and expenses without the pleas- 
ing prospect of future benefit in increased productive- 
ness of the lands affected or by enhancement in their 
value. Private advantage is the mainspring of the move- 
ment, and the same reasons exist whether the form of the 
controlling authority be public or private. Without doubt 
the legislature has the power to apportion among public 
corporations concerned with the roads the duty to main- 
tain the same, and, if it so decide, to take the burden of 
erecting and maintaining bridges away from drainage 
districts and place it upon the public at large, but we 
are of the opinion that it has not done so by the act under 
consideration. 

While not passing upon the point of constitutionality, 
the language of Judge SULLIVAN in the opinion in State v. 
Farmers & Merchants Irrigation Co., 59 Neb. 1, suggests 
a query: “Why should these companies be put in a class 
by themselves and be given immunity from the burdens 
which all others, nnder similar conditions, are required 
to bear? Their ditches are not, by the section in question, 
segregated from other private ditches on account. of any 
peculiar characteristics which they possess. The legisla- 
tion is manifestly as appropriate to the class exeluded as 
to the class included; and the only reason we can dis- 
cover for diverse legislation with respect to them is the 
arbitrary and insufficient one of ownership. The obvious 
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purpose of the legislature in dealing with both classes was 
to secure to the public safe and substantial bridges across 
private ditches, and there was no more reason for exempt- 
ing some proprietors from the expense of maintaining 
their bridges, because engaged in the business of irriga- 
tion, than there would be for exempting others who used 
their ditches to drain wet lands or to protect inclosures,” 

There is, however, another consideration which merits 
attention. The district is given power to change the 
channel] of streams. In so doing, it is probable that, 
either at the time of the change or afterwards as the new 
channel scours and washes and the old fills up, the neces- 
sity of maintaining bridges over the old channel ceases. 
There is a public benefit in the new construction. To 
maintain the new bridge would impose no greater burden 
on the public authorities than to maintain the old one, 
and the straightening of the channel and prevention of 
floods would undoubtedly tend to lessen the damages 
which public roads and bridges would. suffer from such 
conditions. Dygert v. Schenck, 23 Wend. (N. Y.) 446. 
In such case the reasoning of the case of King v, Inhab- 
itants of County of Kent, 2 M. & 8. (Eng.) 513, applies. 
The public having been compelled to bridge the stream at 
the old channel and maintain the bridge, if the necessity 
for its upkeep ends, should be compelled to assume the 
burden of keeping up the necessary crossing over the new 
channel. State v. Chicago, B. & Q. R. Co., supra, recog: 
nizes this principle. 

The dominant note running through all the cases is the 
preservation of the highway. In the old days the pack 
horse, the stage coach, and the wagon were the only in- 
strumentalities of commerce on land, and the mainte- 
ance of the highway was essential to free intercourse. 
Hence, the care to protect it, to enforce the duty of re- 
pair, even by indictment and by penalties for its obstruc- 
tion. While the railroad lessened the use of the roads for 
extended journeys, public interest in their preservation 
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now exists in a growing degree since the automobile and 
the tractor are to be found wpon every highway. 

It is claimed that the provisions of section 23 cover the 
whole subject of the rights and duties of the district with 
relation to public roads, and that, being a special act, it 
limits and coutvols the act of 1887. We do not so under- 
stand it. It is declaratory of the duty to restore the high- 
way, and is, equally with the agt of 1887, consistent with 
the common law. As we have seen, similar language has 
been so interpreted by other courts. 

The judgment of the district court is warranted by the 
law and the facts. It is therefore 

AFFIRMED. 


PHILIP FASSLER, APPELLANT, V, RUDOLPH STREIT ET AL., 
APPELLEES. 


Frep JANUARY 16,1913. No. 16,872. 


1. Bills and Notes: NEGOTIABLE INSTRUMENTS Act. The negotiable in- 
struments act (Comp. St. 1905, ch. 41) does not apply to negotiable 
instruments executed and delivered before it went into effect. 


ASSIGNMENT: DEFENSES. While an assignment indorsed on 
the back of a mortgage or on a separate slip of paper may be 
effective to transfer the equitable title to the note secured, it is 
not a commercial indorsement cutting off defenses which would 
have been available to the maker of the note in a suit against him 
by the original payee. 


3. Evidence: DEecrre: ADMISSIBILITY PENDING APPEAL. Where the 
giving of a supersedeas bond and the perfecting of an appeal stay 
proceedings until there has been a trial de novo in the appellate 
court, the superseded decree, pending appeal, is not admissible in 
evidence to prove a final adjudication binding on the parties or 
determining their rights. 


-- . Where a party whose rights are affected 
by a decree in a former suit pleads, in a subsequent action, that 
the decree is not final and that he intends to appeal, and introduces 
in evidence a supersedeas bond obligating himself to prosecute his 
appeal to effect without delay, he cannot, in such a state of his 
pleadings and proof, use the superseded decree as evidence of a 
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final adjudication binding on the parties or determining their 
Tights. 


e 

5. Appeal: EvipENcE: Review. The supreme court must consider an 
appeal on the evidence before the trial court, except in the rare 
instances where new matter arising after the entry of judgment ig 
brought into the case by supplemental proceedings. 


NEw Evinence, After an appeal has been taken from the 
district court to the supreme court, new facts of which the trial 
court had no knowledge will not be introduced into the record by 
judicial notice. 


7. Evidence: Jupiciat Notice: Recorps. While a court will take 
judicial notice of its own records, it will not in one case take 
judicial notice of the records in another case. 


APPEAL from the district court for Webster county: 
HARRY 8. DUNGAN, JUDGE. Reversed. 


Bernard McNeny, for appellant. 
L. H, Blackledge and FE. U. Overman, contra. 


Rosen, J. 


This is a suit to foreclose a mortgage for $1,300 on a 
quarter-section of land in Webster county. The note 
secured was executed February 16, 1904, and by its terms 
matured March 1, 1909. A payment of $300 was made 
June 13, 1906. Andrew P. Johnson was payee, and Ru- 
dolph Streit and Amelia Streit were makers and mort- 
gagors. Philip Fassler is plaintiff, and pleads that the 
note was assigned in good faith by the payee to V. S. 
Fall, June 17, 1907, and by the latter to plaintiff, Novem- 
ber 7, 1907, and that he is an innocent holder without 
notice of any defense. Mortgagors are defendants. June 
Paulson, Martin Paulson, Carrie Paulson, Nels Paulson, 
Mary Paulson and Lena Peterson are joined as defend- 
ants, and it is alleged that they claim some interest in the 
mortgaged premises, but that it 1s inferior to plaintiff's 
lien. 

In his answer Rudolph Streit admitted the execution 
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of the note and mortgage and the payment of $300, as 
pleaded by plaintiff, but denied other allegations of the 
petition, including the bona fides of the transfers. He 
also pleaded that the note and mortgage were given by 
him in part payment of the purchase price of the mort- 
gaged Jand; that he purchased it from Johnson, who exe- 
cuted and delivered to him a warranty deed, but that 
thereafter, and before any actual or pretended transfer of - 
the mortgage, the Paulsons and Lena Peterson set up a 
claim of title adverse to that of Johnson and his grantee, 
and in the district court for Webster county an action was 
instituted wherein the Paulsons were plaintiffs and Lena 
Peterson and the Streits were defendants; that, upon 
Streit’s answer and cross-petition therein, Johnson and 
Wall were made parties, and the latter, after having been 
served with summons, defaulted; that upon issues joined 
and tried in the former suit it wag decreed that the Paul- 
sons had an interest in the mortgaged land adverse to 
that of Johnson and his grantee, and that collection of 
the note and enforcement of the mortgage be enjoined 
pending an accounting between Johnson and his grantee 
as to the damages on acconnt of the covenants of seizin 
and warranty in Johnson's deel. It is further alleged 
in Streit’s answer herein that the decree in the former 
suit was rendered September 24, 1909, and has not be- 
come final as to the parties affected by it; that the time 
for appeal therefrom has not expired; that he is proceed- 
ing to perfect an appeal therefrom to the supreme court. 
Tn the answer it is also alleged that Hall and plaintiff 
herein, before the making of the assignments pleaded by 
the latter, knew of the adverse claims of the Paulsons 
and of the pendency of their action, and of the liability 
of Johnson to his grantee, and of the latter’s right and 
intention to recoup his loss out of the mortgage indebted- 
ness, in the event it should be finally adjudged that Paul- 
sons had an interest in the mortgaged land; that plain- 
tiff knew Johnson to be a non-resident of the state. In 
a reply allegations of new matter in the answer were 
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denied. lor the purposes of this appeal reference to the 
pleadings of other parties seems to be unnecessary, Upon 
a trial of the foreclosure suit, the petition was dismissed 
April 16, 1910, and plaintiff has appealed. 

Plaintitt argues there is error in the dismissal of his 
suit to foreclose the mortgage, because the petition, the 
evidence, and the findings of the trial court show, as he 
asserts, that he is a bona fide holder of the note for value 
before maturity, without notice of defenses thereto, and 
tuat, therefore, any defense pleaded is unavailing. Do 
the assignments pleaded umount to commercial indorse- 
ments protecting plaintiff as a bona fide holder? There 
is no indursement of a transfer of any kind on the note. 
It is payable to “Andrew P. Johnson or order,” and his 
ussignment appears on the back of the mortgage in the 
following form: “Berkley, June 17, 1907. For and in con- 
sideration of the sum of One Thousand ($1,000) Dollars 
to me in hand paid,. receipt of which is hereby acknowl- 
edged, I have this day assigned all my right, title and 
interest in the within described property to V. S. Hail 
of Bladen, Nebraska. -\ndrew P. Jolson.” 

What is relied upon by plaintiff as an indorsement to 
him was written with a pencil on the back of a deposit 
slip of the Exchange Bank of Bladen, Nebraska, At the 
time, Johnson was in California, and the note was in 
- Tlali’s bank at Bladen. The writing is as follows: “June 
18, 1907. Purchased of A. P. Johnson Streit Mort. & 
note. $1,300. Noy. 9, 1907. Sold same to P. Fassler. 
Vv. S. Hall.” 

Referring to the transfers of the note, the trial court 
found that a formal assignment was made by payee on 
the back of the mortgage; that the note was not attached 
to the mortgage and assignment; that the note and mort- 
gage were kept together, but were not physically united or 
attached to each other; that payee made no indorsement 
on the note; that no assignment of the mortgage was made 
by Hall to Fassler; that the note was not indorsed by 
Ilall, but that on a separate piece of paper he made a 


790 NEBRASKA REPORTS. [VoL. 92 


Fassler v. Streit. 


notation of the sale of the note and mortgage to Fassler, 
and signed the same; that the notation was placed with 
the note and mortgage, but not physically attached 
thereto, and the three instruments were delivered to 
plaintiff; that, there being no indorsement on the note or 
on a paper attached thereto, it is subject to any defense 
the makers may have against the payee. 

Notwithstanding these findings, plaintiff insists he is 
a holder in due course within the meaning of that part 
of the negotiable instruments law which declares: “The 
indorsement must be written on the instrument itself, or 
upon a paper attached thereto.” Comp. St. 1905, ch. 41, 
vec, 31. Plaintiff insists that the papers were attached, 
and that he is entitled to protection as an innocent 
holder, since the trial court, in addition to the findings 
ready mentioned, found that Hall purchased the note 
and mortgage June 18, 1907, for a good and valuable con- 
sideration, without notice of any defense, and that plain- 
tiff likewise purchased them in November, 1907. If 
plaintiff is correct in asserting that the papers were at- 
tached, within the meaning of the negotiable instruments 
law, and if the language quoted changed the law mer- 
chant, questions not decided, the point, as argued, is nev- 
ertheless not well taken, because that statute is inapplica- 
ble. It went into effect, according to its terms, August 1, 
1905. Comp. St. 1905, ch. 41, see. 198. The note was 
executed and delivered at an earlier date, namely, Febru- 
ary 16, 1904. The act declares: “The provisions of this 
chapter do not apply to negotiable instruments made and 
delivered prior to the taking effect hereof.” Comp. St. 
1905, ch. 41, sec. 193. The rights of the parties must 
therefore be determined according to the law in force 
prior to the enactment of the negotiable instruments 
statute. Dorsey v. Wellman, 85 Neb. 262. 

Independently of the statute, were the assignments 
commercial indorsements protecting plaintiff from the 
defenses pleaded? It has been distinctly held that an 
assignment indorsed on the back of a mortgage, though 
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it may operate as an equitable transfer of the note, does 
not cut off defenses which would be available to the 
maker in a suit by the original payee. Doll v. Hollen- 
beck, 19 Neb. 639; Colby v. Purker, 34 Neb.. 510; Gay- 
lord v, Nebraska Savings & Eachange Bank, 54 Neb. 1045, 
Sackett v. Montgomery, 57 Neb. 424; Nebraska Nat. Bank 
v. Pennock, 55 Neb. 188. In the case last cited it was 
held: “A transfer by an instrument separate from, and 
independent of, the note, while it operated to convey the 
title, did not cut off equities or defenses, as would have 
been done liad this negotiable note been regularly in- 
dorsed.” 

Plaintiff contends, however, that the assignments and 
the note were kept together, that they were attached, and 
that they should not be considered as separate instru- 
ments. It is true Hall testified, in reference to his as- 
signment on the deposit slip, that it “was made out and 
‘attached’ to the paper at the time of the purchase of the 
mortgage;” but, when all the testimony is considered, it 
is apparent he used that word in the sense that, when the 
papers were kept together, he understood they were “at- 
tached.” This seems to be the proper interpretation of 
his testimony, when other evidence shows the trial court 
properly found that the deposit slip was not physically 
attached to the note or mortgage. It seems equally clear 
that neither the deposit slip showing Hall’s transfer nor 
the mortgage on which Johnson’s assignment was in- 
dorsed can be considered an allonge, since it appears that 
there was nothing on the back of the note except a credit 
of $300, and that therefore there was no necessity for an 
additional slip for indorsements. 

Tt is further argued that the dismissal of the foreclos- 
ure suit is erroneous, because there is no competent evi- 
dence that Streit was evicted, or that he surrendered 
possession of the land purchased by him from the mort- 
“gagee, or that the consideration for the note failed. Plain- 
tiff’s argument on this point has not been successfully 
refuted. It is not even asserted that Streit was evicted 
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or that he surrendered possession. The only proof that 
his title failed is found in the decree in the suit by the 
Paulsons to quiet their title. This decree, when received 
in evidence, was inadmissible for the following reasons: 
Streit alleged in his answer herein that the decree had 
not become final, that the time to appeal had not expired, 
and that he was proceeding to perfect an appeal to the 
supreme court. He is bound by these averments. In 
addition, he introduced in evidence a properly executed: 
supersedeas bond reciting his intention to appeal and ob- 
ligating himself to proceed without delay. The effect of 
the supersedeas bond was to suspend proceedings under 
the decree. There is nothing in the record to show that 
his appeal was not prosecuted according to his declared 
purpose and to the obligation of his bond. In Riley Bros. 
Co. v. Melia, 3 Neb. (Unof.) 666, this court, in an opinion 
by BARNES, C., announced the following rules: 

“The perfecting of an appeal to this court from a decree 
of the district court in a suit in equity, together with the 
filing and approval of a supersedeas bund, operates to 
suspend such decree, and the case is thereupon pending 
here for trial de novo. 

“By the perfecting of such appeal the parties are placed 
in the saine situation, and their rights are the same, as 
they were at the time of the commencement of the ac- 
tion.” 

While the decision in that case appears to go further 
than the opinion in the earlier case of Creighton v, Keith, 
50 Neb. 810, this language is used therein: “A decree is 
affected by an appeal no further than that proceedings 
_ are stayed pending the review, where there has heen filed a 

proper bond, and perhaps the decree is not admissible as 
evidence.” ; 

Under the practice in this state, pleadings, in an ap- 
peal im equity, may, under some circumstances, be 
amended in the supreme court, and the decree of the trial 
court may be affirmed or modified or reversed, or a dif- 
ferent decree may be re=Jered, after a trial de novo. In 
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jurisdictions where a supersedeas and an appeal have the 
effect of staying proceedings in the trial court and of 
bringing up the entire case for a trial de novo, the rule 
generally sanctioned is that the decree, pending appeal, 
is not admissible as evidence of a final adjudication bind- 
ing on the parties or determining their rights. Day »v. 
De Jonge, 66 Mich. 550; Souter v. Baymore, 7 Pa. St. 415; 
Nafteger v. Gregg, 99 Cal, 83, 37 Am. St. Rep. 23; Sharon 
v. Hill, 26 Fed. 337; Haynes v. Ordway, 52 N. H. 284; 
Byrne, Vance & Co. v. Pruther, 14 La, Ann. 663; Small v. 
Haskins, 26 Vt. 209; In re Blythe, 99 Cal. 472; Sherman 
vu. Dilley, 3 Nev. 213. Griffin v. Seymour, 15 Ta. 30. In 
Glenn v. Brush, 3 Colo, 26, the supreme court of that state 
said: “The object of a writ of error is to review and 
correct au error of law, and it is no bar to further pro- 
ceedings, unless bond and security is given; when that is 
done the writ operates as a supersedeas; the party can- _ 
not afterward proceed to execute lis judgment until the 
appellate court has rendered its judgment thereon. The 
judgment of the court helow in the meantime is sus- 
pended; and a suspended or inoperative judgment is not 
evidence of title. It is suspended for all purposes until 
affirmed or reversed by the supreme court. If affirmed, 
it is binding; if reversed, it is a nullity. We are aware 
there are decisions at variance with this opinion, but it 
is fully sustained by authority and reason.” 

Streit, having alleged in his answer that the decree was 
not final and that he intended to appeal, having executed 
and introduced in evidence a supersedeas bond, and lhav- 
ing offered no proof to show that he had abandoned his 
appeal or that it had not in fact been taken, or that it had 
been perfected and dismissed. or that the decree had heen 
affirmed, should not have been permitted to introduce it 
as evidence of a final adjudication, or of an estoppel, or 
of a final determination of the rights of the parties. There 
heing no other proof to show that his title failed, the dis- 
missal ts not. supnorted bv evidence. 

To avoid the effect of pleading and proof that the de- 
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cree was not final, that Streit intended to appeal and that 
he executed a supersedeas bond, he now asks this court 
to take judicial notice of its own records which, he says, 
show that no transcript for an appeal was ever filed here 
and that the time for appealing has expired. For two 
reasons this course cannot be pursued: (1) It is a fun- 
damental principle of appellate procedure that courts of 
last resort must determine an appeal on the evidence 
before the trial court, except in the rare instances where 
new matter arising after the entry of judgment is brought 
into the case by supplemental proceedings. It was not 
the duty of the trial court, contrary to the alleged pur- 
pose and absolute right of Streit to appeal, as shown by 
his answer and by the recitals in his supersedeas bond, 
to assume, or to take judicial notice, that no appeal had 
been, or would be, taken. The reviewing court should 
not by judicial notice introduce into the record facts of 
which the lower court had no knowledge. Any other rule 
would be manifestly unfair to the trial court and to the 
parties, who are entitled to a full and impartial hearing 
in the court of original jurisdiction. (2) While a court 
will take judicial notice of its own records, it will not 
in one case take judicial notice of the record in another 
ease. Allison v. Fidelity Mutual Fire Ins. Co., T4 Neb. 
366; (libson v. Buckner, 65 Ark. 84; Ralphs v. Hensler, 
97 Cal. 296; Downing v. Howlett, 6 Colo. App. 291; 
Streeter v, Streeter, 43 UW). 155; Enia v. Miller, 54 Ta. 
551; Thayer v. Honeywell, T Kan. App. 548; Anderson v. 
Cecil, 86 Md. 490; Banks rv. Burnam, 61 Mo. 76; Daniel 
vy. Bellamy, 91 N. Car. 78; Grace v, Ballou, 4 S. Dak. 3338; 
Goodwin v, Harrison, 28 Tex. Civ. App. 7; WcCormick v. 
Herndon, 67 Wis. 648. 

In another respect, the answer and the proof are in- 
sufficient to justify the relief granted to Streit. He did 
not fully show that there was a total failure of consid- 
eration for the note, or that the damages resulting from 
the original payee’s breach of covenant equaled or ex- 
ceeded the amount due on the note. For the errors 
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pointed out, the judgment of the district court is re- 
versed and the cause remanded for further proceedings. 


REVERSED. 
SEDGWICK, J., concurring. 


The first assignment, as introduced in evidence, does 
not assume to assign the note at all. It simply assigns 
the mortgagee’s interest in the land mortgaged. The 
second paper introduced in evidence was clearly in its 
form and wording not intended as an indorsement of the 
note, and that I suppose is the real test. Tf there had 
heen no room upon the back of the note for a regular in- 
dorsement, and a paper was attached purporting and in- 
tended as an indorsement, then plaintiff might have been 
an innocent purchaser. 

The findings of the trial court upon the question 
whether plaintiff is a bona fide holder without notice are 
inconsistent, unless we very liberally construe the first 
and seventh findings. The sixteenth finding is that the 
note, not being indorsed in writing or on a paper attached 
thereto, is subject to any defense that the defendants 
might have against the original payee, and the decree is 
based upon that theory; therefore, in the first and sev- 
enth findings the court must have meant the plaintiff 
had no actual notice, and did not refer to the notice that 
follows from the fact that the note was not indorsed. 

The findings of the trial court will not support the 
judgment disiuissing the action. There are no findings 
as to values or damages, and, of course, if the plaintiff 
has any interest in the property his action ought not to 
be dismissed. The case at bar involves the same questions 
that were presented and litigated in the former action, 
and, if that former action was not finally determined at 
the time that the case at bar was tried in the lower court, 
that court should bave continued the case at bar until 
the former action was finally determined, and then should 
have rendered his decree accordingly. The case being in 
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equity and all the parties interested before the court, the 
court in rendering a final decree should have disposed of 
the whole matter and fixed and enforced the rights of all 
the parties. 

There is cousiderable discussion in the briefs as to 
whether an action, or rather a claim, like that of Mr. 
Streit, could be presented and litigated before lhe had 
been evicted from the premises. Johnson sold him the 
Jand and tock a mortgage back, and is now trying to fore- 
close that mortgage. He invokes the powers of a court of 
equity and should do equity. The question as to the form 
of a warranty, and whether there must be an eviction 
pleaded and proved, is bnimaterial in the case. It would 
not be doing equity on the part of the plaintiff to sell 
Streit or his grantor a piece of land and take a mortgage 
back, and then foreclose the mortgage and take the land 
and not allow Streit’ to defend, because he, Streit, had 
not been evicted. According to the allegations of the 
petition, the first action was begun before Jolimson sold 
the mortgage itself, and the man Hall, to whom Johnson 
sold the mortgage, was made a party and duly served 
with process. He was holding it as a bailee for Johnsin, 
and he could not buy it as an innocent purchaser after 
that. 

In the former action it was found that Streit’s title 
had in part failed, and by the decree he was subrogated 
to a mortgage which appears to be prior to the title of 
those who were suceessful in attacking Streit’s title, so 
that they could not take the land away from Streit with- 
out paying the prior mortgage. Clearly, the court in the 
case at bar should not allow Streit to be foreclosed and 
removed from the land without hearing and adjudicating 
his counterclaim. The old mortgage would inure to the 
benefit of the plaintiff, and the court should, if necessary, 
have the interest of the parties who were claiming the 
land against Streit sold under the old mortgage; that is, 
the court should determine the whole matter and take 
such action as would, as far as possible, protect all of the 
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innocent parties, and place the loss, if any, where it be- 
longs. 


LA FAYETTE PIERCE, APPELLER, V. LINCOLN TRACTION COM- 
PANY, APPELLANT. 


Firrep January 16,1918. No. 16,883. 


1. Street Railways: Veuicies: Rriowrs at STREET INTERSECTIONS, At 
a street intersection, neither the operator of a street car nor the 
occupant of a private conveyance has a superior right to cross, but. 
each must exercise his right and perform his duty with due regard 
to the safety and convenience of the other, and both must act in 
@ reasonable and careful manner. 


2. : NEGLIGENCE: Evipencr. Proof of the running of a2 street 
car at an excessive speed across a public street, or of the failure 
to give proper warning of its approach, is evidence tending to 
show negligence. 


In a suit against a street car company for 
negligently running a street car into a buggy at a public crossing, 
proof that the car ran more than 150 feet after the collision before 
it could be stopped, though the brake had been firmly applied, is 
evidence tending to show excessive speed. 


4, Witnesses: ComrereNcy. “A witness who sees a moving car, and 
possesses a knowledge of time and distance, is competent to express 
an opinion as to the rate of speed at which the car was moving.” 
Omaha Street R. Co. v. Larson, 70 Neb. 591. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed. 


Clark & Allen, for appellant. 
Flansburg & Williams, contra. 


Rose, J. 


While plaintiff was driving east in the city of Lincoln 
across Twenty-seventh street where it is intersected by 
Q street, the buggy in which he was riding was struck by 
a north-bound street car on defendant’s track, and he was 
seriously injured. This is an action to recover resulting 
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damages in the sum of $10,000. The negligence imputed 
to defendant consisted in its running the car at an ex- 
cessive rate of speed, and in failing to ring a bell or sound 
a gong or otherwise give notice that the car was approach- 
ing the crossing. The answer of defendant contained a 
denial of the negligence charged, and a plea of contribu- 
tory negligence on part of plaintiff. From a judgment on 
a verdict in favor of plaintiff for $1,625, defendant ap- 
pealed. 

The sufficiency of the evidence to raise a question for 
the jury or to sustain the verdict is assuiled in different 
forms and is the principal question argued. Is plaintiff 
defeated as a matter of law? Defendant has two street 
car tracks running north and south on Twenty-seventh 
street, where the accident occurred. On the west track 
the cars run south and on the east track they run north. 
About the time plaintiff, while going east on Q street, 
entered the intersection at Twenty-seventh street, a south- 
hound car on the west track passed in front of him. He 
did not stop at the crossing, but pursued his course east- 
ward, and a street car running north down a sliglit grade 
on the east track struck the rear axle of his buggy. After 
discussing the evidence at considerable length, counsel 
for defendant said: “When the plaintiff drove into the 
intersection, the car going north must have been in sight. 
Tf he had looked, he could, and would, have seen it, and 
he cannot excuse himself by saying that he looked and it 
was not there, when the very physical situation itself 
shows beyond dispute that it was there.” The deduction 
of defendant seems to be that, if plaintiff looked, as he 
said he did, he saw the car; or, if le did not look, he 
failed to exercise ordinary care; and, in any event, he 
drove in front of the approaching car and the injury was 
the result of his own negligeutve. Is the position thus 
taken by defendant tenable? In determining whether 
plaintiff made a case for the consideration of the jury, 
or whether the evidence is sufficient to sustain the ver- 
dict, the relative rights and duties of the parties, in using 


al 
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a public street at a crossing, must be considered. Plain- 
tiff was familiar with the location and with the ordinary 
and usual movement of electric street cars at Twenty- 
seventh and Q streets. There is a public crossing there, 
where passengers get on and off street cars. At a street 
intersection, neither the operator of a street car nor the 
occupant of a private conveyance has a superior right to 
cross. They cannot occupy the same space at the same 
time, and one must exercise his right and perform his 
duty with due regard to the safety and convenience of the 
uther. Both must act in a reasonable and careful man- 
ner. Stewart vc. Omaha & C. R. Street R. Co., 88 Neb. 
209; Olney v. Omaha & C. B. Street R. Co., 78 Neb. 767; 
Omaha Street R, Co, v, Cameron, 43 Neb. 297. 

Plaintitf testified that, when he was within 12 or 15 
feet of the west track, a car from the north passed in 
front of him; that his horse was jogging vw] ng at the rate 
of 5 or 6 miles an hour and did not stop; that, when a 
little nearer the west track, he looked north and saw no 
car, and immediately looked south and saw nothing but 
the retreating car 6 or 7 rods away, where it obstructed 
his view; that, when approaching the tracks, he looked 
both ways and listened; that, when his horse’s feet were 
over the first rail, he espied a car coming from the south 
and thought it was about 7 rods away; that it was run- 
ning at the rate of 30 or 35 miles an hour; that, when he 
first saw the north-bound car, he thought he could cross 
the track ahead of it, and tbat he urged his horse with a 
whip. Further narration of plaintiff’s testimony in con- 
sidering the sufficiency of the evidence is unnecessary. 
The motorman testified on behalf of defendant that lhe 
passed the south-bound car near the alley between Q and 
P streets, while sounding the gong; that he was running 
12 or 15 miles an hour; that he did not see plaintiff until 
within a car’s length of him; that he immediately applied 
the brake, but could not prevent the collision. Plaintiff 
and the motorman were the only eye-witnesses, but others 
heard the report of the impact. One witness testified 
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that he heard a sharp crash, followed by the sound of the 
pounding and bouncing of wheels on the track, as if the 
brakes had been quickly and firmly set, and that after the 
collision the car ran more than 150 feet past the intersec- 
tion hefore it stopped. 

Plaintiffs evidence tends to prove that in the night- 
time the car, without sound of bell or gong, run- 
ning down grade at the rate of 30 or 35 miles an hour, 
approached the intersection at a public crossing, where 
the rights and duties of pedestrians and occupants of 
private vehicles are the same as those of defendant; and 
the proofs of defendant tend to show that the car ap- 
proached the crossing at the rate of 12 or 15 miles an 
hour, and that the motorman in charge made no effort to 
slacken its speed until it was within a car’s length of 
plaintiff. At a street crossing, the running of a street 
car ut an excessive speed, or without giving proper warn- 
ing of its approach, is evidence tending to show negli- 
gence, Stewart v. Omaha & C. B. Street R. Co., 83 Neb. 
97. Proof of the distance the car ran, with the brake 
firmly set, after the collision, was evidence tending to 
show excessive speed. Jndianapolis Street R. Co. v. Bor- 
dcruchecker, 33 Iud. App. 188. 

Plaintiffs explanation why he did not see the north- 
bound car sooner, as deducible from his testimony, is 
‘that it was obscured by the south-bound car when he 
first looked south. At that time, according to his proofs, 
it was about seven rods away. Whether his testimony 
was worthy of belief and whether he was justified in at- 
tempting to cross the track when there was no car within 
that distance were questions of fact for the jury. He 
said he thought, when he first saw the car, that he could 
«ross the track ahead of it by urging his horse. He used 
his whip pronptly and made the attempt. That he was 
almost across when his buggy was struck is not disputed. 
Wad the car been running a little slower, the evidence in- 
dicates he would have crossed in safety. Under the 
proofs outlined, the issues were for the jury, Omaha 
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Street R. Co. v. Mathiesen, 73 Neb. 820; Stewart v. 
Omaha & C. B. Street R. Co., 83 Neb. 97, 88 Neb. 209. 

Defendant also argued that the trial court erred in 
permitting plaintiff to testify to the speed of the car. It 
is insisted that the car was coming directly toward him, 
and that he had no epportunity or time for comparison 
with other objects and could make no reasonable estimate 
of speed. This is not a necessary conclusion. When he 
first saw the car he was not, according to his own testi- 
mony, directly in front of it. He said he saw the head- 
light and the moving car itself, when it was within about 
seven rods of him, and that he was vot excited. He testi- 
fied, witbout objection, that he knew the car was running 
rapidly, and he had already stated that he was familiar 
with the location and with the ordinary movement of 
cars at the place of the accident. He further said he 
had been a locomotive fireman, was accustomed to observ- 
ing the speed of cars, and could tell from his experience 
and observation about how fast this particular car was 
approaching. When asked for the rate of speed, he an- 
swered: “Thirty or 35 miles an hour.” His testimony 
seeins to be admissible under the following rule: “A wit- 
ness Who sees a moving car, and possesses a knowledge of 
time and distance, is competent to express an opinion as 
to the rate of speed at which the car was moving.” 
Omaha Street R. Co. v. Larson, 70 Neb. 591; Stewart v. 
Omaha & C. B. Street R. Co., 88 Neb. 209. The weight 
of plaintiff's testimony, under all the circumstances 
proved, was for the jury. He did not assume to be tech- 
nically exact about distances, or about the speed of the 
car, or about the rate at which he was himself traveling, 
and. said so on the witness stand. An effort to discredit 
his story by mathematical demonstration based on his 
estimates, which were intended to be approximately cor- 
rect only, is inconclusive. 

A number of rulings in giving and in refusing instruc- 
tions are criticised, but in these respects no error requir- 
ing a reversal bas been found. 

54 


AFFIRMED, 
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SEpewicK, J., dissenting. 


The opinion does not discuss or state the errors as- 
signed upon the instructions of the court. It says: “In 
these respects no error requiring a reversal has been 
found.” The brief says that a part of the tenth instrne- 
tion given by the court was: “Where one knowingly as- 
sumes or takes a place of danger, he thereby assumes all 
the risk of danger incident thereto. The question is 
whether, when the plaintiff attempted to cross the track, 
he knew he was in danger in attempting to do so, and 
negligently and recklessly went ahead in the attempt.” 
This seems to be a very important instruction in this 
case. If he took no pains whatever to learn whether he 
was in danger or not, and drove, without looking, on the 
track in front of the car, he would not know he was in 
danger, and he would not be negligent under this instruc- 
tion. It seems to me that the error here complained of is 
worthy of consideration. 


Hamer, J., dissenting. 


The tenth instruction is complained of. It reads: 
“Where one knowingly assumes or takes a place of dan- 
ger, he thereby assumes all the risk of danger incident 
thereto. The question is whether, when the plaintiff at- 
tempted to cross the track, he knew he was in danger in 
attempting to do so, and negligently and recklessly went 
ahead in his attempt. A driver on the streets has the 
right to assume cars on the street railway tracks are moy- 
ing at their usual and ordinary rate of speed, and that 
those in charge of the car are exercising reasonable care 
to avoid collisions.”” I am nnder the impression that this 
instruction should have been further elaborated so that 
it would contain an expression of the idea “that, if he 
did negligently and recklessly go ahead, he should not be 
allowed to recover.” The instruction as given loses sight 
of the idea suggested, and excuses the plaintiff for bring- 
ing about his own injuries by reason of crossing the track 
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when danger was apparent. Some such language as I 
have suggested should have been between the third and 
fourth sentences in the instruction given. In any event, 
the instruction as given is defective and calculated to 
mislead the jury. 


JACOB J. VAN VALKENBERG ET AL., APPELLANTS, V. JACOB 
S. RUTHERFORD ET AL., APPELLEES. 


Fitep JANuARY 16,1913. No. 16,913. 


1, Evidence: Crry OrpiInances: How Provep. An ordinance of the city 
of Beatrice may be proved by original records showing that it was 
regularly passed, though the city charter provides that proof of 
ordinances may be made by the certificate of the clerk, or by the 
production of a book or pamphlet purporting to be published by 
authority of the city. 


2. Municipal Corporations: Sarre or VACATED Streets. The statutory 
power of the city of Beatrice to sell the fee to vacated streets may 
be exercised by the mayor and council without a vote of the 
people. Comp. St. 1903, ch. 13, art. III, sec. 48, subd. 4. 


3. : Powers: How EXercisep. Where a municipal charter con- 
fers in direct terms upon a city the power to perform a particular 
administrative act, without specifying how it shall be exercised, 
the mayor and council may proceed by resolution. 


STREETS: VACATION: DaMAGES. “Where part of a street is 
vacated, the general rule is that only those property owners whose 
property abuts upon the vacated part of the street, and who are 
thus cut off from access to their property, are entitled to damages 
on account of such vacation.” Enders v. Friday, 78 Neb. 510; 
Lee v. City of McCook, 82 Neb. 26. 


APPEAL from the district court for Gage county: JoHN 
B. Raper, JupGe. Affirmed. 


EH. O. Kretsinger, for appellants, 


Rinaker & Kidd, Hazlett & Jack and R. W. Sabin, 
contra. 
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Rose, J. 


The mayor and council of Beatrice passed an ordi- 
nance vacating Twelfth street for the spaces of three city 
blocks between the intersecting streets from Monroe to 
Garfield, leaving the intersections open, and, pursuant to 
a subsequent resolution, deeded the vacated portions to 
adjacent owners. This is a suit to annul the municipal 
action so taken and to reopen the street. Plaintiffs own 
real estate in the city, but none of it abuts on any vacated 
part of Twelfth street, nor does the closing thereof in- 
terfere with ingress to or egress from their premises. It 
is insisted, however, that the property of plaintiffs is 
damaged by the change, and that they are required to 
travel further in going to and in coming from school 
buildings and other public places. The mayor and the 
members of the council, the grantees named in the deeds 
and the city of Beatrice are defendants. The evidence sus- 
tains findings that grantees made their purchases in good 
faith, that they paid full value for the land purchased, 
that they have since occupied and improved it, and that 
fraud on part of any city officer is not shown. The trial 
court disntissed the suit, and plaintiffs have appealed. 

Under the city charter the fee to the streets belongs to 
the city. Comp. St. 1911, ch. 18, art. ITE, sec. 6. Plaintiffs 
insist, however, that there is no proof that an ordinance 
vacating portions of Twelfth street was passed according 
to law. It is true that the passage of the ordinance was 
not proved, as provided in the city charter, by the certifi- 
cate of the city clerk, or by the production of a book or 
pamphlet purporting to be published by authority of the 
city. Comp, St. 1911,-ch. 18, art. ITI, sec. 46. These, how- 
ever, are not the exclusive methods of making such proof. 
Every step necessary to the enactment of a valid ordi- 
nance was properly shown by the original records, and 
this was sufficient. Johnson v, Finley, 54 Neb. 738. 

The principal argument made by plaintiffs is directed 
to the proposition that the mayer and council had no 
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power to sell the vacated portions of the street, because 
they had uever been authorized to do so by a vote of the 
people. The question of making the sale was never sub- 
mitted to the voters, and defendants contend that such a 
step was unnecessary, while plaintiffs rely on that part 
of the charter which grants to the city power to sell real 
estate, but imposes restrictions as follows: “But they 
shall not have power to sell any real estate of the city 
unless authorized so to do by a vote of the majority of 
the electors of such city at a special election therefor ; 
provided, that upon the aftirmative vote of three-fourths 
of all the members of the city council, the same to be en- 
tered of record, such city may by ordinance direct the sale 
aud conveyance of any such real estate which the city 
may have acquired at a sale for delinquent taxes as herein 
provided, upon such terms as the council may deem best, 
without first submitting the quéstion of such sule to a 
vote of the people.” Comp. St. 1901, ch. 18, art. ITI, sec. 
8. When this provision was enacted, land reverted to ad- 
jacent owners upon the vacating of a street, and did not 
become property of the city. 

Later, in 1903, the city charter was amended to include 
this new provision: “Upon the vacation of any street, 
avenue, or alley, or part of either, the same so vacated 
shall be and remain the property of the city, but may be 
sold and conveyed by the city for any price that shall be 
agreed upon by the mayor and three-fourths of the city 
council.” Comp. St. 1908, ch. 18, art. IL, sec. 48, subd. 4. 

The earlier provision, requiring a vote of the peuple, 
did not apply to land retained by the city upon the va- 
cating of a street, because, when enacted, the city could 
not acquire property in that way. The later act, which 
retained title in the city, authorized, in the same sen- 
tence, the sale of the land “for any price that shall be 
agreed upon by the mayor and three-fourths of the city 
counci].” The sale is thus authorized without a vote of 
the people. The effeet of the new legislation is to allow 
the city to retain the land, after streets are vacated, and 
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to authorize the mayor and council to sell it, in addition 
to Jand acquired at delinquent tax sales, without a vote 
of the people. This is clearly the intention of the legis- 
lature. It does not extend the earlier act to new condi- 
tions having no application thereto, nor narrow the later 
act by former limitations at variance with its terms. The 
new provision is confined to a specific subject, and should 
not be controlled by gencral provisions of the former act. 
If both statutes are considered with reference to the con- 
ditions existing when each was enacted, neither inter- 
feres with the other, and full effect can be given to all of 
the legislation. The sale was made in conformity with 
the later act, and authority to make it did not depend 
upon a vote of the people. 

The transfer of title, the terms of the sale and the mak- 
ing of the deed were authorized by a resolution instead of 
an ordinance, and this is pointed out as a fatal defect in 
the proceedings. Tower to make the sale is granted, but 
the method of exercising it is not specified in the grant. 
Municipal action by ordinance is not required. Under a 
former decision the resolution must be held effective. 
McGavock v. City of Omaha, 40 Neb. 64. 

Finally, plaintitfs contend that the closing of the street 
and the transfer of the land will damage their property, 
that this cannot be done without compensation, that the 
damages have not been ascertained or paid, and that 
therefore the action of the city is illegal and void. No 
part of the property of plaintiffs abuts on any vacated 
portion of the street and there has been no interference 
with access to their own premises. Though their injury 
mav be greiter in degree than that of others, it-is one 
suffered in cemmon with the rest of the community. 
Whatever may be the rule elsewhere, it has been held here 
that plaintiffs are not entitled to damages from the city 
under the facts proved. Hnders v. Friday,.78 Neb. 510; 
Lee v. City of McCook, 82 Neb. 26. 

Plaintiffs have not made a case entitling them to re- 
lief, and the dismissal is 

AFFIRMED. 
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First NATIONAL BANK OF UNIVERSITY PLACE, APPELLED, 
v. E. M. WHEATLEY, APPELLANT, 


Frep JANuarY -16,1913. No. 16,918. 


1, Banks: Liasiiity To Depositor. A bank is not liable to a depositor 
for damages resulting from the failure to pay a check in currency 
upon his demand, where he subsequently accepted a New York draft 
in Heu of the currency demanded, and never made a subsequent 
demand upon his banker for currency or offered to return or sur- 
render the draft, but immediately transferred it and used the pro- 
ceeds for his own benefit, the draft being promptly paid by the 
bank upon which it was drawn. : 


2. Guaranty: Lrasiity or Guarantor. A guarantor is not liable on 
his contract, where the person for whose benefit it is made violates 
his own obligations as a party thereto and deprives the guarantor 
of the means of preventing the loss protected by the guaranty. 


APPEAL from the district court for Lancaster county: 
WILLARD E. Stewart, JubGE. Affirmed. 


George W. Berge, for appellant. 
Hainer & Smith and Julius Weil, contra. 


Rosn, J. 


This is an action on a promissory note for $100, dated 
October 5, 1907, payable 30 days after date to the First 
National Bank of University Place, and signed by E. M. 
Wheatley. The payee is plaintiff and the maker is de- 
fendant. The answer contained an admission that de- 
fendant signed the note, a general denial, and also a cross- 
petition, pleading, in substance, that he contracted in 
writing October 5, 1907, with Mary J. Treadway to pur- 
chase her house and lot in Lincoln for $1,500, agreeing to 
pay her $100 in cash and $1,400 within 30 days; that he 
borrowed from plaintiff the same day $100 to make the 
cash payment, gave the note, in suit, stated the purpose 
for which he procured the loan, and said that, without 
yet having received any purchase money, he had sold his 
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own residence with the intention of buying Mrs. Tread- 
way’s; that he deposited in plaintiff's bank October 28, 
1907, $1,803.30, procured from plaintiff a certified check 
for $1,375, and tendered it with $25 in payment of the 
balance of the purchase price and requested a deed; that 
the check was refused with a demand for cash; that de- 
fendant informed the bank of the refusal, requested cash 
for the check, and stated that, in case he did not receive 
it, he would lose the $100 already paid; that plaintiff re- 
fused to give him the cash, but suggested payment of the 
balance of the purchase price by means of a New York 
draft. for $1,375, and guaranteed that defeudant would 
not lose the cash payment of $100, in the event of Mrs. 
Treadway’s refusal to accept the draft, and that, in coun- 
formity with the arrangement described, the draft was is- 
sued by plaintiff and tendered by defendant with $25 in 
cash, which were also refused; that, by reason of the 
facts pleaded, defendant was unable to complete his pur- 
chase or to procure a conveyance, and lost his cash pay- 
ment of $100. Defendant also pleaded that, having sold 
and lost possession of his own residence, and having failed 
to procure the property which he agreed to buy, he sus- 
tained additional damages as follows: House rent, $60; 
repairs on leased house, $19; expenses of moving, $8.85; 
loss of time, $15; interest on loan, $9. The reply was « 
denial of all facts not admitted in the petition. The trial 
court directed, aud the jury rendered, a verdict in favor 
of plaintiff for $125, and from a judgment thereon de- 
fendant has appealed. 

Was the peremptory instruction erroneous? That is the 
question presented. The testimony of plaintiff tended to 
prove the facts pleaded in his petition, and he was gener- 
ally corroborated by other witnesses or by documentary 
evidence, but that plaintiff assumed liability for any dam- 
age or loss resulting from the failure of Mrs. Treadway 
to accept the draft in payment of the balance of the pur- 
chase price of her lot was emphatically denied by officers 
vf the bank, The folluv: :¢ facts are established without 
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dispute: Defendant borrowed §100 from plaintiff Octo- 
ber 5, 1907. As part of the transaction he executed and 
delivered the note in controversy. The entire debt is un- 
paid. Plaintiff’s failure to pay defendant’s check in cur- 
rency grew out of the financial panic of 1907. Plaintiff 
and other banks in the community temporarily suspended 
payments in currency, except in small amounts, as soon 
as they opened their doors for business in the morning 
of October 28, 1907. Later in the day defendant deposited 
in plaintiffs bank checks and drafts amounting to 
$1,803.30. He did not deposit any currency. Before he 
teft the bank he knew that small sums only were then 
being paid on checks, because le attempted to check out 
$25, and was put off with $5, which he accepted. Without 
demanding currency, he drew his check the same day for 
$1,875 and had it certified by the cashier. The next day 
he tendered the check and $25 to Mrs. Treadway. She 
refused to accept anything but money. He appeared at 
the bank October 30, 1907, stated that his check had been 
rejected, and denianded the amount thereof in cash. Plain. 
tiff refused to give it to him, for the reason that payment 
of currency in large amounts had been temporarily sus- 
pended on account of the panic. After some discussion 
defendant, at the suggestion of an officer of the bank, 
accepted a draft on New York for the amvunt of the 
check, and with it and $25 made a second tender, which 
was also rejected by Mrs. Treadway with a demand for 
cash. Without returning to the bank or notifving it ‘that 
the draft had not been accepted, defendant went imme- 
diately to J.incoln, promptly transferred and indorsed 
the draft to the First National Bank, procured a bank 
credit therein fur $850 and received a cashier’s check for 
the balance. After the panic and the resumption of pay- 
ments in currency, he realized the full amount of his New 
York draft. which was marked paid through a New York 
clearing honse November 2, 1907. Before November 5, 
1907, he had not only withdrawn his deposit from plain- 
tiff’s bank, but he had overdrawn his account $5.90. After 
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the draft had been rejected by Mrs. Treadway, he never 
presented it to plaintiff, or offered to surrender it, or de- 
manded currency in any sum, Tor two or three days he 
failed to notify plaintiff that Mrs. Treadway had refused 
to accept the draft. As late as November 15, 1907, ten 
days after the time to make the final payment had ex- 
pired, under the terms of the contract of purchase, Mrs. 
Treadway told defendant that she would wait on him a 
week or ten days “to see if conditions would not loosen 
up,” and that if he could get the money within a reasun- 
able time “she would close the deal.” No attempt is here 
made to state all the facts. The purpose has been to give 
enough of the uncontradicted evidence to test the peremp- 
tory instruction. 

Defendant insists that, when the bank refused to pay 
his deposits in cash, and when it issued the New York 
draft, it guaranteed he would not lose his cash payment 
of $100 by any refusal on part of Mrs. Treadway to accept 
its paper in payment of the purchase price of her prop- 
erty; that she did in fact refuse to accept anything but 
~ currency, and, by reason thereof, he was unable to com- 
plete his purchase and lost the amount already paid; that 
there is direct proof of all these fac :s; that the resulting 
damages pleaded in his answer were proper subjects of 
set-off or counterclaim in his cross-petition. His deduc- 
tion is that there was error in the peremptory instruction. 
The position thus taken is untenable for the following 
reasons: He deposited with plaintiff checks and drafts 
during a panic when such paper was not being paid in 
currency, and, without demanding a return thereof, ac- 
cepted $5 in cash after having demanded $25, and left the 
bank knowing that small sums only were being paid in 
cash. The bank never refused to return the amount of his 
deposit in the same medium of exchange in which it was 
received. After he demanded currency for his own cer- 
tified check, it was torn up by an officer of the bank in his 
presence, without protest. and he accepted a New York 
draft for the same amount upon the suggestion of the 
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bank that he tender it to Mrs. Treadway instead of cur- 
rency. He never afterward made a demand on plaintiff 
for currency. He never returned the draft, but trans- 
ferred it for his own benefit the day it was issued, and 
made it the means of reducing his bank account with 
plaintiff $1,375. He waited two or three days before 
notifying plaintiff that its draft had not been accepted by 
Mrs. Treadway. He obtained credit in other banks for 
the full amount of the draft before the time for complet- 
ing his purchase had expired, and eventually received the 
proceeds in currency or its equivalent. By withdrawing 
from plaintifi’s bank lis only funds for paying his debt; 
he took away its means for either paying his deposit in 
cash or for making a legal tender to Mrs. Treadway. On 
every principle of fair dealing applicable to banking 
transactions, his acceptance and transference of the draft, 
under the circumstances narrated, was a waiver of his 
former demand fer currency. The jury, therefore, should 
not have been permitted to hold plaintiff liable for its. 
failnre to comply with defendant’s demand for currency. 

Should the jury have been permitted to find plaintiff 
liable to defendant on a guaranty ‘that he would not lose 
his payment of $100. if Mrs. Treadway refused to accept 
the draft for the balance of the purchase price? If de- 
fendant intended to hold plaintiff Hable on a contract of 
guaranty, he should have proved that his own obligations 
and duties in that behalf were fully performed. If plain- 
tiff agreed to protect defendant against a forfeiture, he 
should not have deprived the bank of its only means of 
protecting itself from the same loss, nor should he have 
neglected the performance of any expressed or implied 
duty on his part. Time was not of the essence of his 
purchase. This is shown on the face of his contract and 
by his own testimony. He said Mrs. Treadway told him | 
as late as November 15, 1907, ten days after the time 
fixed by the contract for closing the transaction, that she 
wonld wait on him a week or ten days “to see if condi- 
tions would not loosen up,” and that if he could get the 
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money within a reasonable time she “would close the 
deal.” Supension of payments in currency lasted about 
60 days. The conditions were such as to excuse strict 
performance, in absence of a contract to the contrary. 
After the financial flurry passed, defendant received the 
proceeds of plaintiffs draft in currency, or in checks 
convertible into cash, and put his money in a safety de- 
posit vault. He never made a legal tender of the balance 
due on the purchase price, though he testified he once 
went to the home of Mrs. Treadway in her absence with 
the purpose of doing so. Befvre the time for making the 
last payment expired, he had transferred the draft, had 
accepted the proceeds thereof, and had overdrawn his 
uccount with plaintiff to the extent of $5.90. After tak- 
ing and transferring the draft, which had been issued in 
good faith in the hope that it would be accepted by Mrs. 
Treadway, he thus deprived plaintiff of the means of 
either paying his demands in cash or cf tendering cur- 
rency to protect its guaranty, aud did not himself make 
a legal tender, though he could have done so within a 
reasonable time with the proceeds of the draft issued by 
plaintiff. On elementary principles of guaranty, defend- 
ant cannot hold plaintiff liable for his loss under such 
circumstances, and the question should not have been 
submitted to the jury, since there is no evidence to sus- 
tain a verdict in his favor on that issue. 

In what has been said there is no intention to intimate 
that a financial panic is an excuse for nonpayment of a 
bank depositor’s check, or that an enforceable contract of 
guaranty was made, or that defendant’s plea for damages 
was a proper :et-off or counterclaim. No opinion is ex- 
pressed on any of those questions. They are not neces- 
sary to a decisicn, because there is no proof to show lia- 
bility on the part of plaintiff for failure to pay defend- 
ant’s demands in currency or for breach of guaranty. 

_ There was no error below in directing a verdict for 
plaintiff, and the judgment is 
AFFIRMED. 
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Pawoert, J., concurs in the conclusion. 


Hamer, J., dissenting. 


T dissent upon the ground that, when the bank received 
the deposit, it was with the express understanding that 
it would furnish the money to pay for the house purchased 
by the defendant. It did not do so, and in consequence 
the defendant lost the $100 put up as forfeit money. That 
the money deposited in the bank was afterwards paid is 
no justification. The bank should not be excused on ac- 
count of its fatlure to keep its contract, even if there was 
a financial flurry which made money scarce; and, if the 
depositor sustained a loss as the direct consequence of 
the bank’s failure to furnish the money when it had 
agreed to do so, the loss should be made good, and a set- 
off against the note should be allowed. The method of 
this particular bank in declining to pay out more than a 
very small amount of the money deposited was adopted 
by many other banks at the time, and is not deserving of 
censure from a moral standpoint, because it- was this 
methed which averted a panic that would have heen very 
destructive, probably, of all sorts of financial and manu- 
facturing interests, and would have swept away the sav- 
ings of thousands of persons in all parts of the United 
States, but the method, as it affected the defendant in 
this case, was without legal excuse and ought not to be 
justified by the decision of a court. 


UNION PACIFIC RAILROAD COMPANY, APPELLANT, V. J. T. 
MCLEAN, TREASURER, APPELLER. 


Fivep January 16,1913. No. 17,687. 


1. Taxation: Levy ror Townsnuir Purposes. Under township organiza- 
tion, the electors at the town meeting have power, within statutory 
limitations, to determine the amount of taxes required fer town- 
ship purposes, and the action taken thereat is the foundation for 
the county board’s levy. 
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: INsJuNcTION: BURDEN oF Proor. In a suit for an injunction 
to prevent the collection of township taxes levied by duly author- 
ized officers within statutory limitations, the burden of proving 
facts which show that the taxes are illegal is on plaintiff, 


2. 


3. Towns: ReEcorps: Evipence. It is the duty of the town clerk to keep 
minutes of township proceedings, and to enter therein at length 
every order, direction, rule and regulation of the town meeting, 
and the record thus made is the primary evidence of the business 
transacted. 


In counties under township organization, the pro- 
ceedings of the town meeting and the acts of town officers in rela- 
tion thereto should be liberally construed with a view to uphold- 
ing the transaction of essential public business. 


6, Taxation: Levy For TOWNSHIP Purposes: Varipity. In reporting to 
the county clerk the action of the town meeting on the subject of 
taxation, the failure of the town clerk to enumerate in his certifi- 
eate the several purposes for which the taxes are needed, or to 
state the amount required for each purpose, does not necessarily 
invalidate the levy, where it is made by the proper officers and is 
within the limitation fixed by statute. 


The fact that a town clerk, in certifying 
to the county clerk the amount of taxes required for township 
purposes, indicates the necessary number of mills as the basis of 
a levy, instead of stating the specific sums necessary for different 
township purposes, does not of itself invalidate the taxes, where 

- they are levied by duly authorized officers and are within statutory 
limitations. 


6. 


APprKaL from the district court for Merrick county: 
CONRAD HOLLENBECK, JUDGE. Affirmed. 


Edson Rich and Martin & Bockes, for appellant. 


W. H.C. Rice, Elmer H. Ross and Patterson & Patter- 
son, contra, 


Rose, J. 


The relief sought is an injunction against the treasurer 
of Merrick county to prevent him from collecting unpaid 
taxes levied in 1911 for township purposes on plaintiff's 
property in four townships. The revenue law authorizes a 
township at a town meeting to determine the amount of 
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money needed for township purposes, requires the town 
board to certify the result to the county clerk, and im- 
poses upon the county board the duty of levying the neces- 
sary taxes. For the year 1911 plaintiff paid what would 
amount to a 2-mill levy on the assessed valuation of its 
property in each of the four townships, and assails all 
. taxes in excess thereof as illegal. The name of the town- 
ship, the number of mills, the tax levied, the amount paid 
and the balance unpaid are: Central: 5 mills; tax levied, 
$485.90; amount paid, $194.36; balance, $291.54. Chap- 
man: 8 mills; tax levied, $1,260.76; amount paid, $315.19; 
balance, $945.57. Vieregg: 3 mills; tax levied, $325.08; 
amount paid, $216.72; balance, $108.36. Prairie Island: 
5 mills; tax levied, $31.70; amount paid, $19.02; balance, 
$12.68. The substance of what. was certified by each town 
clerk to the county clerk as the basis of a levy follows: 
Central township: There was a 5-mill levy voted at the 
annual town meeting “for a general fund.” Chapman 
' township: Chapman tewnship levied 8 mills “for all pur- 
poses” at the regular annual meeting. Vieregg township: 
Had the annual meeting March 7 and the levying of “tax 
was 3 mills.” Prairie Island township: The following 
tax was levied “for general fund:” 5 mills. There is no 
dispute about the facts. Certificates of the town clerks, 
records of the county board, and other proofs showing 
the facts summarized were introduced jin evidence and 
are not controverted.. Plaintiff, as indicated by its plead- 
ings and arguinent, took the position that the certificates 
of the town clerk were jurisdictional, that they should 
have enumerated the several township funds to be raised 
by taxation and stated the amount required for each, and 
that therefore they were insufficient to authorize the 
levies made. As to the township taxes, an injunction was 
denied, aud plaintiff has appealed. 

One of the points argued is stated thus: “The pur- 
pose for which the tax is levied has not been fixed and 
determined by the township at its annual meeting as 
required by law.” The only proofs offered to establish 


816 NEBRASKA REPORTS. [ Vou. 92 


Dnion P. R. Co. v. McLean. 


this assertion are the certificates of the town clerks, and 
it is insisted that they are conclusive. Are they? The 
question presented requires consideration of the powers 
and duties of a township, of its clerk, and of the county 
board, in relation to taxation. The electors present at 
the annual town mecting have power: “To direct the 
raising of money by taxation for the following purposes: 
Ist. For constructing and repuiring roads and ‘bridges 
within the town to the extent allowed by law. 2d. For 
the prosecution or defense of suits by or against the town 
or in which it is intereste:. 3d. For any other purpose 
required by law. 4th. For the purpose of building or 
repairing bridges over streams dividing said town from 
any other town. Sth. Jfor the support of the poor within 
the town; provided, that when the county board of any 
county shall have established a poorhouse under any stat- 
ute law of this state, the support of the poor shall be 
provided for by the county board, and no taxes for that 
purpose shall be voted by the electors at town meetings 
except sufficient to provide temporary relief. 6th. For the 
eompensation of town officers at the rate allowed by law, 
and when no rate is fixed for such amount as the electors 
may direct.” Comp. St. 1911, ch. 18, art. IV, sec. 22. 
Another section of the statute provides: “The moneys 
necessary to defray the town charges of each town shall 
be levied on the taxable property in such town, in the 
manner prescribed by Jaw for raising revenue. The rate 
of taxes for town purposes shall not exceed, for roads, ten 
mills on each dollar of the valuation; for bridges, two 
mills on each dollar of the valuation; for all other pur- 
poses, two mills on each dollar of the valuation. The 
electors at the annual town ineeting shall determine the 
amount of money necessary to be levied for each fund for 
town purposes, and the town board shall certify to the 
county clerk, the amount of moneys voted to be raised at 
the annual town meeting for each of said funds, and said 
amounts shall be levied by the county board on taxable 
property in such townships and collected as other taxes: 
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provided, however, that said amount shall not exceed 
fourteen mills on the dollar valuation as assessed and 
equalized.” Comp. St. 1911, ch. 18, art, IV, sec. 58. The 
town clerk is made the custodian of all records, books and 
papers of the town. Comp. St. 1911, ch. 18, art. IV, sec. 
47. His duties are further defined by the following sec- 
tions: “The town clerk last before elected or appointed 
shall be the clerk of the town meeting, and shall keep 
faithfully minutes of its proceedings, in which he shall 
enter at length every order or direction and all rules and 
regulations made by such meeting, and the same shall be 
signed by himself and the moderator.” Comp. St. 1911, 
ch. 18, art. IV, sec. 32. “The minutes of the proceedings 
of every town meeting, subscribed by the moderator and 
clerk of such meeting, shall be filed in the office of the 
town clerk within ten days after such town meeting.” 
Comp. St. 1911, ch. 18, art. IV, sec. 39. 

Authority to certify to the county clerk “the amount of 
money necessary to be levied for each fund for town pur- 
poses” is found in the following statutory provisions: 
“The proper authorities of cities, villages, townships, and 
districts authorized by law to vote bonds or assess taxes, 
except such cities as are authorized by law to levy and 
collect their own taxes for municipal and school purposes, 
shall annually, on or before the first Monday in June, 
certify to the county clerk the several amounts which 
they severally require to be raised by taxation, including 
all amounts due upon legal and valid bonds outstanding 
against such corporation; provided, that school district. 
taxes shall be certified to the county clerk on or before the 
first Monday in July.” Comp. St, 1911, ch. 77, art. I, sec. 
138. The power of the county board to make the neces- 
sary levy for township purposes is granted by the revenue 
law in the following language: “On the last day of sit- 
ting as a board of equalization the county board shall 
levy the necessary taxes for the current year, including 
all county, township, city, school district, precinct, vil- 
lage, road district, and other taxes required by law to be 

55 
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certified to the county clerk and levied by the county 
board.” . Comp. St. 1911, ch. 77, art. I, see. 136, 

The statutes make it plain that the sovereign power to 
determine what proportion of the property in a township 
shall be taken from the owners in the form of taxes for 
township purposes has been cominitted by the legislature 
to the electors at the town meeting. What the town clerk 
is authorized to do is to make and keep a proper record of 
the procecdings and to properly certify to the conuty 
clerk the result in regard to taxation. The action of the 
town meeting, and not the certificate of the town clerk, is 
the foundation of the levy. Any error, irregularity or 
informality in the certificate should not deprive the town- 
ship of revenue essential to township government, if the 
county board in fact levied taxes in conformity with legal 
proceedings of the town meeting. If its record is con- 
sidered to be the evidence of what was done, instead of 
the clerk’s certificate, plaintiff adduced no proof to show 
that the electors did not determine the specific sums re- 
quired for each purpose for which taxes are leviable. The 
statute declares that a 14-mill levy is the limit of taxa- 
tion for township purposes and the record shows that an 
estimate of 8 mills was the highest rate fixed in any of 
the townships named. If the township and the taxing 
officers exercised their powers lawfully, the levies are 
valid. In absence of proof to the contrary the validity of 
the taxes will be presumed. Plaintiff has the burden of 
proving they are illegal. Ou this subject the supreme 
court of Illinois ruled: “One objecting to the enforce- 
ment of a tax has the burden of showing its invalidity, 
since the presumption is that the tax is just and that all 
officers who have had any official connection with it have 
properly discharged their duties.” People v. Keener, 194 
Til. 16. 

With the exception of the certificate of the town clerk, 
plaintiff offered no proof to show the proceedings of the 
town meeting. Had the town clerk certified, and the 
county bvard levied, a tax in excess of the amount de- 
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termined by the town meeting, plaintiff, to prevent en- 
forcement of the illegal tax, could have shown by the 
record of the town meeting that the clerk’s certificate was 
false. This doctrine was announced by the supreme court 
of Illinois in the following language: “The record of a 
town meeting is competent to contradict the certificate of 
a town clerk to the levy of a tax, where the first step in 
the levy can be taken only at a town meeting, and a record 
of every order or direction made by such meeting must be 
kept.” Baltimore & O. 8S. W. R. Co. v. People, 156 Til. 
189. 

In the early history of this court the same principle 
was stated in this form: “By section forty-four of the 
schoo] law, the director is required to keep a record of all 
the ‘proceedings of the district in a book to be kept for 
that purpose,’ and it is to this, and this alone, that resort 
must be had to ascertain what the district has done, what 
taxes have- been voted, and for what particular purposes 
they were levied.” Burlington & M. R. R. Co. v. Lan- 
caster County, 4 Neb, 293. 

Plaintiff has proved nothing to show that the taxes, if 
collected, will not be lawfully expended pursuant to the 
directions of the town meeting for the specific purposes 
enumerated in the statutes. The levies being within the 
statutory limit, the presumption being that they are valid, 
the foundation of the taxes being the proceedings of the 
town meeting and the statute requiring a public record 
thereof, the burden was on plaintiff to show that the 
levies did not conform to the action of the town meeting, 
and, for the purpose of proving that fact, informal and 
irregular certificates of the town clerk are insufficient. 
For plaintiff’s failure to maintain the burden of proof, 
the injunction was properly denied. 

A decision based on the sufficiency of the certificates of 
the town clerks must also be adverse to plaintiff. The 
statutes have conferred on the people of a township the 
power to impose upon themselves taxes for local purposes. 
It is understood that such power will often be exercised 
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by persons who are not familiar with the technicalities of 
the law and who do not express themselves in accurate 
language. The proceedings of the town meeting and the 
acts of town officers should therefore be liberally con- 
strued with a view to upholding the transaction of es- 
sential public business. In discussing this subject, Judge 
Cooley in his work on Taxation said: “In voting the tax 
the people will be acting in their political capacity, aud 
their action is to be favorably construed, and not to be 
overruled or set aside by judicial or any other authority, 
so long as they keep within the limits of the power be- 
stowed upon them. Technical defects and irregularities 
should be overlooked, so long as the substance of a good 
vote sulficiently appears, for the obvious reason that local 
business is largely and of necessity in the hands of plain 
people who are unskilled in the technicalities of law and 
unaccustomed to critical or even accurate use of lan- 
guage.” 1 Cooley, Taxation (3d ed.) p. 573. 

The certificates were obviously intended to indicate the 
number of mills leviable for all township purposes, and 
the county board apparently so understood them. An 
interpretation in harmony with the views of Judge Cooley 
leads to a holding that the failure of the town clerk to 
enumerate the seVeral purposes for which the taxes were 
needed and to state the amount required in each fund did 
not invalidate the levy, since the limitation prescribed by 
law was not exceeded. Weston Lumber Co. v. Township 
of Munising, 128 Mich. 138. Referring to the report of 
taxes voted by a school district, it was said in Burlington - 
&é Wf. R. R. Co. v. Lancaster County, 4 Neb. 293: “We do 
not think it was intended, nor would it be reasonable 
to require that an itemized statement be given of the 
purposes for which the funds were intended. It certainly 
could be of no practical use whatever, and the omission 
to do so could work no possible injury to any one.” 

The fact that the town clerk reported the necessary 
number of mills as the basis of a levy, instead of stating 
the gross sum required for each purpose, did not invali- 
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date the taxes. This question was once considered by 
Judge Brewer, who said: “Another objection is, that it 
appears from the certificates sent by the county clerk 
of the one county to the county clerk of the other, that 
the county commissioners in making the levy simply 
fixed the rate per cent., instead of determining the 
anount to be raised for these several indebtednesses. We 
cannot think this a substantial defect; lhaving the as- 
sessed value of the property before them, it can make no 
substantial difference whether the resolution of the com- 
missioners declared that so much money in gross must 
be raised, or that a certain rate per cent. be levied for such 
tax; the result is the same, and a mere difference in the 
form of the expression ought not to weigh against the 
substantial rights of either party.” Commissioners of 
Marion County v. Commissioners of Harvey County, 26 
Kan. 181, 202. 

For the reasons given, an injunction to prevent the 
collection of township taxes was properly denied. 


AFVIRMED. 


Hamer, J., dissents. 


Fawcert, J., dissenting, 


To my mind there was scarcely a semblance of com- 
pliance with the law by either the voters or the clerk. 


Mary A. TRAINOR ET AL., APPELLANTS, VY. MAVERICK LOAN 
& Trust COMPANY ET AL., APPELLEES. 


Firep JANUARY 16,1913. No. 16,826. 


1. Judgment: Res Juprcata. “A cause of action, once finally deter- 
mined between the parties on the merits, cannot afterwards, so 
long as such judgment remains in force, be litigated by new pro- 
ceedings, either before the same or any other tribunal.” Yates v. 
Jones Nat. Bank, 74 Neb. 734. 
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“The epecoine rule applies, not only to judgments 
which are the result of a trial of issues of fact, but also to judg 
ments on demurrer, where such judgments go to the merits of the 
case; but a judgment on’a demurrer, which is based on a technical 
defect of pleading, a lack of jurisdiction, or the like, does not in- 
volve the merits of the controversy, and will not support the plea 
of res judicata.” Yates v. Jones Nat. Bank, 74 Neb. 734. 


APPEAL from the district court for Box Butte county: 
Wi1LLIAM H. WEsTover, JuDGE. Affirmed. 


L.A. Berry and Wright & Duffie, for appellants, 


Albert W. Crites, C. Patterson and William Mitchell, 
contra, 


Fawcett, J. 


Tn 1906 the plaintiffs in the present suit brought suit 
in the district court for Box Butte county against the 
present defendant, the Maverick Loan & Trust Company, 
to recover the same land in controversy here. They were 
defeated in the district court, and upon appeal to this 
court the judgment below was, on February 6, 1908, 
affirmed, Trainor v. Maverick Loan & Trust Co., 80 Neb. 
sia The mandate of this court, dated March 20, 1908, 

as filed in the district court for Box Butte county March 
1, 1908. On November 25, 1908, the Maverick Loan & 
Trust Company conveyed the land to the defendant Al- 
fred R. Wilson, who immediately recorded his deed and 
went into possession of the premises. On June 5, 1909, 
the plaintiffs commenced the present suit, making the 
Maverick Loan & Trust Company and Alfred R. Wilson 
defendants. Defendants each answered separately and, 
among other things, pleaded the final disposition of the 
former case as res judicata. If this plea is good, then, as 
stated by counsel for plaintiff in his brief: “There is no 
occasion for delving deeper into the matter.” We think 
ihe plea must he sustained. 

For a statement of the ground upon which plaintiffs 
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are seeking to recover the land, we refer to our former 
opinion. The petition in the former suit alleges the death 
of William H. Trainor; that plaintiffs are his heirs; that 
at the time of his death he was the owner of the land in 
controversy; that plaintiffy had never sold their interest 
in the land and were at the time of the commencement of 
the suit owners of the same; the purchase by defendant 
Maverick Loan & Trust Company of the lands at tax 
sale; the amount paid for the same; the amount of sub- 
sequent taxes paid; the publication in 1905 of the notice 
to redeem and attached copy of the notice to the petition ; 
the surrender of the county treasurer's certificate: of tax 
sale, which is made a part of the petition, and the demand 
on the treasurer for a tax deed; that the treasurer ex: 
ecuted and delivered to said defendant a tax deed, which 
is attached to their petition; that defendant claimed to be 
the owner of the land by reason of such deed; that the 
sections of the statute under which the sale was made and 
deed issued were unconstitutional; that an attempt was 
being made to deprive plaintiffs of their title and vested 
right in the land without due process of law; that, al- 
though the deed issued by the treasurer “was a deed in 
form, it was in truth and fact a mortgage, if anything, 
securing the amount of taxes, interest and costs paid by 
the defendant, Maverick Loan & Trust Co., under and by 
virtue of said county treasurer’s certificate of tax sale;” 
that the county treasurer did not own the land, had no 
right, title or interest in the same, and could not by the 
deed referred to convey or give to the defendant any right 
or interest in the same; that the attempt of the county 
treasurer so to do was without authority, unconstitutional 
and contrary to section 38, art. I of the constitution; that 
the amount due the Maverick Loan & Trust Company for 
delinquent and subsequent taxes, interest and costs was _ 
the sum of $14.60, “which said sum is probably secured 
by said deed on said described land which was issued in 
lien of said county treasurer's certificate of tax sale ;” 
that they tendered the said sum of $14.60 to the defend- 
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ant Maverick Loan & Trust Company, and demanded 
that said defendant reconvey the said premises to plain- 
tiffs or to the county treasurer of Box Butte county, and 
surrender said deed to the county treasurer for cancela- 
tion; that they also tendered the said sum of $14.60 to the 
county treasurer for the use and benefit of the defendant, 
and demanded that the treasurer recall said deed and can- 
cel the same and issue to them a redemption certificate; 
that they were ready to pay defendant whatever might be 
justly due it for taxes, intevest and costs, and brought into 
court the sum of $14.60 and deposited the same with the 
elerk. The prayer of the petition was: That an account be 
taken of the amount due defendant, and that upon payment 
of the amount defendant be required to reconvey the premn- 
ises to plaintiff; that possession of the premises be de- 
livered to plaintiff; that if defendant refused to reconvey 
the court enter a decree to take the place of such deed; 
that the court find the deed to be only a mortgage, and 
that defendant has no right, title or interest in the land 
except as a mortgagee; that the deed be set aside and be 
declared uull and void, and the cloud cast upon plain- 
tiffs’ title by said decd be removed, and that the law 
under which the deed was issued be found to be uncon- 
stitutional; “that the title to said premises may be 
quieted and confirmed in plaintiffs, and that plaintiffs 
may be allowed to redeem said premises from said alleged 
deed, and for such other and further relief as may be 
just and equitable.” To that petition the defendant filed 
a general demurrer which was sustained, and, plaintiffs 
refusing to plead further, but electing to stand upon their 
petition, the suit was dismissed at their costs. The judg- 
ment was, as before stated, affirmed by this court, 

After the mandate went down, nothing further was 
done by plaintiffs until June 5, 1909, which was more 
thau six months after the Maverick Loan & Trust Com- 
pany, evidently deeming the litigation at an end, had con- 
veyed the land to the defendant Wilson, when plaintiffs 
filed the petition in this suit. In the present petition, 
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after setting out the preliminaries, as in the former suit, 
it is alleged in paragraph 4 that the treasurer’s deed to 
defendant Maverick Loan & Trust Company is void be- 
cause: The taxes were not duly and legally assessed; 
the sale was not duly and legally advertised; that there 
is no proof of publication on file in the office of the treas- 
urer, nor proof of any delinquent taxes purporting to 
cover the taxes included in the ‘deed, or that the real 
estate was subject to sale or would be sold for taxes; that 
no notice or proof was placed on file in the office of the 
treasurer, showing the amount of taxes against the real 
estate for Lhe years covered by the deed; that no notice 
was served upon plaintiffs by publication or otherwise 
that a tax deed was about to issue; that no notice was 
served upon the occupant of the land that taxes were 
delinquent or that the defendant Maverick Loan & Trust 
Company would apply for a tax deed or that a deed was 
about to issue; that no proof of service of the application 
of the Maverick Loan & Trust Company for a tax deed 
or that a tax deed was about to issue was placed on file 
in the treasurer's office; that prior to issuance of the deed 
no proof was on file with the treasurer that any service 
had been made on the occupant of the land of the applica- 
tion for a deed, or that a deed was about to issue; that 
the treasurer had no evidence on record in his office upon 
which to base the issuance of the deed; that the deed was 
prematurely issued—in less than two years from the date 
of tax sale certificate and less than two years from date of 
sale. By paragraph 5 they again allege that they ten- 
dered the Maverick Loan & Trust Company $14.60, and 
on June 5, 1909, tendered to defendant Wilson $22.50, 
the same being the total amount of all sums expended by 
Maverick Loan & Trust Company for taxes on the land, 
together with lawful interest thereon. By paragraph 6 
they alleged that prior to March 1, 1906, plaintiffs were 
in the open and notorious possession of the land; by 
paragraph 7, that defendants are attempting to perma- 
nently exclude plaintiffs from ownership and possession ; 
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that demand has been made on defendant Wilson, now 
in possession, that he turn the same over to plaintiffs; by 
paragraph 8, that plaintiffs have no adequate remedy at 
law. The prayer demands that the deed from the -treas- 
urer to defendant Maverick Loan & Trust Company be 
canceled; that the deed from said defendant to the de- 
fendant Wilson be canceled; that the mortgage from de- 
fendant Wilson to defendant Maverick Loan & Trust 
Company for a part of the purchase money be canceled ; 
that plaintifigs be adjudged sole owners; that defendants 
have no title; that plaintiffs be awarded possession and 
defendants be enjoined from interfering with plaintiffs’ 
right of possession, and for general relief. 

The above statement of the two petitions filed, and of 
the relief demanded in each, would seem to render dis- 
cussion unnecessary. It is urged that the decision of the 
former case in this court decided but two points, viz.: 
“(1) An act for levying taxes and providing the means 
of enforcement is within the unquestioned and unques- 
tionable power of the legislature. (2) Due process of 
law does not necessarily require a judicial hearing in 
matters of taxation.” And hence the plaintiffs are not 
now precluded thereby from proceeding in another suit 
to establish their right to the possession of the land upon 
other and different grounds than those settled by the de- 
cision in this court in the former case. In this conten- 
tion we are unable to concur. The decision of tltis court 
was that the judgment of the distvict court he affirmed; 
and the mandate commanded the district court without de- 
lay to carry into effect its judgment. The judgment in the 
district court adjudicated adversely to plaintiffs their 
right to relief upon any grounds demanded in the praver 
of their petition as above set out. They were thereby de- 
nied relief npon their specific demands; that an account 
be taken, and upon payment of the amount expended by 
defendant that: it he required to reconvey the land to 
plaintiffs; that the possession of the preniises he delivered 
to plaintiffs; that if defendants refused to conyey tlic 
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court enter a decree in lieu thereof; that the court find 
the deed to be only a mortgage; that the deed be set aside 
and be declared null and void and the cloud cast upon 
plaintiffs’ title by said deed be removed; that the law 
under which the deed was issued be found to be uncon- 
stitutional; that the title to the premises be quieted and 
confirmed in plaintiffs, and that they be allowed to re- 
deem the land from “said alleged deed.” 

The petition in the former suit asked that the tax deed 
be set aside for severa] reasons: That the deed was only 
a mortgage; that defendant had no right or iuterest in 
the land except as mortgagee; that the deed be set aside 
and declared void and the cloud cast upon plaintiffs’ title 
thereby be removed; that the Jaw under which the deed 
was issued be found to be unconstitutional; that the title 
be quiefed and plaintiffs allowed to redeem. It will be 
seen that the cause of action was in equity to redeem on 
account of the invalidity of the tax deed, and the allega- 

_tion that the deed was void is the peg on which the whole 
case hung. The court found on the facts stated in the 
petition that the deed was valid and rendered judgment 
of dismissal. The demurrer was not sustained because 
the suit was prematurely brought, or for any defect ap- 
parent upon the face of the petition. The demurrer went 
to the merits of the facts presented and upon which the 
whole cause of action, viz., the right to have the deed set 
aside, was based. The judgment upon the demurrer was 
a finding and judgment that upon the facts recited the 
alleged cause of action was to fail, for the reason that 
the tax deed was valid. This being so, the subject matter 
of the suit was adjudicated between the parties, and they 
have no right to litigate it again. In 2 Van Fleet, Former 
Adjudication, sec. 304, it is said: “A judgment rendered 
for the plaintiff for want of an answer, upon overruling 
a demurrer to his complaint for want of merits, will make 
the matter res judicata; and the same is true in respect 
to a final judgment for the defendant upon overruling a 
demurrer to an answer or plea in bar’’—citing on the first 
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point Johnson v. Pate, 90 N. Car. 3384; and upon the 
second point, Wilson v. Ray, 24 Ind. 156; Coffin v. Knott, 
2G. Greene (Ja.) 582, 52 Am. Dee. 587; Grand Trunk 
k. Co. v. dedMillan, 16 Canada 8. C. 548. 

In presenting their first petition plaintiffs said, in 
effect: “Here is my cause of action, and it is upon these 
allegations, and these alone, that I claim the right to re- 
cover” By its demurrer to that petition defendant said, 
in effect: ‘“Deeming all these allegations to be true, they 
do not entitle the plaintiffy to recover.” The court, as- 
suming, for the purposes of the demurrer, that the al- 
legations of the petition were true, held that they did not 
entitle plaintifis to recover, or, in other words, did not 
show a cause of action. The truth of the allegations be- 
ing thus admitted, the case stood upon its merits, the 
same as if, on a trial, each allegation had been proved, 
and the ruling on the demurrer was an adjudication ou 
the merits of the case. Plaintiffs might then have amendel 
their petition, and presented additional allegations setting 
out the facts which they now plead in their second peti- 
tion, all of which facts were then in existence and a mat- 
ter of public record. This they declined to do, but stood 
upon their petition. The judgment entered was, on ap- 
peal to this court, duly affirmed. We see no escape from 
the conclusion that the judgment entered upon the 
former hearing was a final adjudication upon the merits 
of plaintifi’s claim, to wit, his right to have the deed 
eanceled and that he be permitted to redeem. To this 
effect is Gregory v. Woodworth, 107 Ia. 151, from which 
opinion much of the language above used is quoted. The 
fact that the Iowa code differs slightly from ours is not 
ymaterial. Under the reasuning of the Iowa court, the 
decision would have been the same, regardless of the 
wording of the code. See, also, Yates v. Jones Nat. Bank, 
74 Neb. 734, and cases cited on page 748. We recognize 
the exception to the rule that a judgment on a demurrer, 
which is based on a technical defect of pleading, a lack of 
jurisdiction, or the like, which do not involve the merits 
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of the controversy, will not support the plea of res judi- 
cata. But that is not the case here. As stated, the de- 
murrer on the first trial between these parties was not 
sustained because the suit was prematurely brought, nor 
for any defect apparent upon the face of the petition. If 
in that suit they did not see fit to allege specifically the 
various other grounds, then shown by the official records 
of the county, upon which they now claim the deed was 
void and should be canceled, that was clearly their own 
neglect. They could not split their cause of action and 
litigate the matter set out in their first petition to final 
judgment and again vex their former adversary with an- 
other suit based on the same wrong, viz., the withhold- 
ing from plaintiffs of the title and possession of the lands 
in controversy under a deed which in both suits they al- 
leged was a nullity. 
AFFIRMED, 


ArramM P. WALKER, APPELLANT, v. DAvID W. HALB ET AL., 
APPELLEES. 


FIreD JANUARY 16,1913. No. 16,902. 


1. Witnesses: CoMPETENCY: PRINCIPAL AND AGENT. The fact that an 
agent of 9 party to an action is deceased at the time of the trial 
does not render the other party an incompetent witness by whom 
‘to prove a transaction with such agent during his lifetime and 
while engaged in the business of his principal. 


2, Payment: AuTHoRiITY or AGENT. ‘‘Where one has placed his agent 
for the investment of money in notes and mortgages in such @ 
situation that persons of ordinary prudence, acquainted with busi- 
ness usages, would be justified in regarding such agent as having 
full authority with reference to the extension, collection, etc., of 
such notes and mortgages, payment to such agent will be deemed 
payment to the principal.” Harrison Nat. Bank v, Austin, 65 Neb. 
632, 


& Principal and Agent: AUTHORITY oF AGENT. Whether or not an act 
is within the scope of an agent’s apparent authority is to be deter- 
mined as a question of fact from all the circumstances of the 
transaction and the business. 
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4. Evidence examined and set out in the opinion, held, amply sufficient 
to sustain the findings and judgment of the district court. 


APPEAL from the district court for Clay county: 
LESLIE G. Hurp, JUDGE. Affirmed. 


Ambrose @. Epperson, for appellant. 
S. W. Christy and L. E. Cottle, contra. 


Fawcett, J. 


Plaintiff brought suit in the district court for Clay 
county, to foreclose a mortgage upon lots 8 and 9, in 
block 12, in the original town of Ong, in said county. 
From a decree finding that the note, which the mortgage 
was giveu to secure, had been paid and disnissing plain- 
tiff’s suit, plaintiff appeals. 

The petition is in the usual form. It alleges the execu- 
tion of the note and mortgage by defendants David W. 
Hale and wife; the subsequent sale of the premises by 
the Hales to one McCrain, who conveyed to one Nearhood, 
who conveyed to one Arthur B. Smock; that the Exchange 
Bank of Ong is the reeord holder of a mortgage given to 
it by defendant Smock. Smock and his wife and the 
bank were made defendants. The bank answered sepa- 
rately, setting up its mortgage from Smock, and prayed 
that, in case a decree of foreclosure is entered in favor 
of plaintiff, its mortgage should be taken into account. 
The defendants Smock answered, alleging ownership of 
the premises by defendant Arthur B, Smock; that he pur- 
chased the same subject to two mortgages from his 
grantor Nearhood to the defendant bank. Further an- 
swering, it is alleged that, at the time the note and mort- 
gage set out in plaintiffs petition were given by the de- 
fendants Hale, J. O. Walker of Ong represented the 
plaintiff in the taking of said note and mortgage, and 
thereafter continued to represent plaintiff in the collec- 
- tion of the interest, and was authorized by plaintiff to 
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collect and receive the principal of said note; that on or 
about the first day of June, 1905, defendant David W. 
Hale paid to J. O. Walker $300 upon tle principal of the 
note; that after the payment of the $300 defendants Hale 
sold the land to John M. MeCrain, subject to $800 re- ° 
maining unpaid of the principal; that on or about the 
6th day of February, 1907, McCrain paid the plaintiff 
the $300 and interest to the date of said payment, being 
the balauce of the debt represented by the note, “said 
payment being made at the town of Ong, Clay county, Ne- 
braska, to J. O. Walker, the representative of the plaintiff 
and the person who made said loan and who had collected 
all the interest thereon up to said date;” that defendants 
purchased the premises January 1, 1908, went into pes- 
session thereof, have occupied the same to the time of 
filing the answer, and that they have never had any 
notice of the alleged claim of plaintiff until the bringing 
of this suit; ‘neither have they paid anything on the 
principal or interest of said alleged claim;” that the said 
J. O. Walker, to whom Hale and MceCrain paid the debt, 
was representing the plaintiff at Ong, Nebraska, in the 
loaning of money, in the collection of the principal and 
interest on said loans and remitting same to the plaintiff, 
and that in the taking of the notes sued on and the mort- 
gage given to secure the same, and in the collection of the 
principal and interest, the said J. O. Walker was the 
agent and representative of the plaintiff and had author- 
ity to receive the money so paid to him thereon in pay- 
ment, satisfaction, and discharge of the indebtedness 
represented by said note; denied all other allegations in 
the petition; and prayed for a decree that the indebted- 
ness represented by the note and mortgage had been fully 
paid by the payment to J. O. Walker, who was authorized 
by plaintiff to collect and receive the same in discharge of 
said debt, and that the premises described in plaintiffs 
petition be released and discharged from any lien under 
and by virtue of plaintiff's mortgage; that the mortgage 
be canceled of record, and for general relief. The reply 
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to the answer of defendant Smock is a general denial. 
Defendants Hale answered that the making of said loan 
and all other transactions in connection therewith were 
had and done with J. O. Walker, who acted for and rep- 
resented plaintiff in connection therewith; that all inter- 
est payments made by the defendants for the years 1901 
to 1905, inclusive, were made to J. O, Walker; allege the 
payment of $300 of the principal, as alleged in the answer 
of defendant Smock, and the sale of the premises to Me- 
Crain subject to the remaining $300, which McCrain as- 
sumed and agreed to pay. The trial court found that, at 
the times and dates alleged in plaintiff’s petition and the 
answer of Arthur B. Smock and Carrie Smock, J. O. - 
Walker was the agent of the plaintiff at Ong, Nebraska, 
and ag such agent was authorized to make loans, collect 
principal and interest thereon, cancel the notes and enter 
satisfaction of mortgages; “that the note and mortgage 
and the principal debt and the interest thereon were paid 
to J. O. Walker as alleged in the answer of Arthur B. 
and Carrie Smock, and is a complete satisfaction and 
discharge of said debt, and said defendants are entitled 
to have the mortgage canceled of record,” and entered a 
decree in accordance with such findings. . 

J. O. Walker was plaintiff’s nephew, and cashier of the 
Exchange Bank of Ong, of which his father, plaintift’s 
brother, was president. It appears from the evideuce that 
J. O. Walker was the active manager of the bank and had 
the unlimited confidence of everybody in Ong and sur- 
rounding country. He died on or about December 17, 
1908, and it was then discovered that through his skil- 
fully manipulated and systematic dishonesty a large 
number of persons, among them some of his most trust- 
ing relatives and friends, were defrauded out of large 
sums of money, aggregating many thousands of dollars. 
One of his victims, whom he had deceived for many years, 
and who must now suffer the loss of a large sum of money 
by reason of the confidence which he placed in his nephew, 
is the plaintiff in this case. J. O. Walker seems to have 
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been no respector of persous. His uncle, with his thou- 
sands, and the poor man borrowing a few hundred dol- 
lars, alike became his victims, 

The first point urged by plaintiff for a reversal is that, 
‘if J. O. Walker was the agent and representative of the 
plaintiff and he in fact received and failed to remit to the 
plaintiff the moneys alleged to have been paid him, then 
upon his death the plaintiff would become his legal rep- 
resentative,” and that the testimony of Hale and Me- 
Crain as to conversations and transactions with J. O. 
Walker, who is deceased, is barred under section 329 of 
the code, which provides: “No person having a direct 
legal interest in the result of any civil action or proceed- 
ing, when the adverse party is the representative of a 
deceased person, shall be permitted to testify to any 
transaction or conversation had between the deceased 
person and the witness, unless the evidence of the de- 
ceased person shall have been taken and read in evidence 
by the adverse party in regard to such transaction or 
conversation, or unless such representative shall have in- 
troduced a witness who shall have testified in regard to 
such transaction or conversation.” No time need be spent 
upon this contention for three reasons: (1) The plain- 
tiff is not the representative of the deceased. The de- 
ceased in his lifetime was the representative of plaintiff. 
(2) Plaintiff himself testified to his correspendence and 
dealings with J. O. Walker in reference to business gen- 
erally and the note and mortgage in suit in particular. 
(8) The point is decided adversely to plaintiff’s conten- 
tion in German Ins, Co. v. Frederick, 57 Neb. 588, where 
we said: “Objection is made to the introduction of evi- 
dence as to the transactions of the insured with the 
agent, on the ground that the agent was dead at the time 
of trial. This fact seems to have been assumed. but it was 
not proved. However, the statute makes such testimony 
incompetent only where the adverse party is the repre- 
sentative of the deceased. Here that was not the case. 
The deceased in his lifetime had been the representative 

56 
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of the adverse party. Perhaps such caseg ought to be 
brought within the statute, but they are not now within 
it.” 

That payment of the full amount of the debt represented 
by the note and mortgage in suit was made to J. O. 
Walker is not disputed. The only question therefore to 
be determined in this case is, was J. O. Walker, at the 
time the payments were made to him, the general agent 
of the plaintiff, at Ong, for the purpose of receiving suci 
payments, and were Hale and McCrain justified, at the 
time they made the payments to him, in believing that he 
was such general agent? 

It is argued that this mortgage was given directly to 
plaintiff; that it was negotiated through J. O. Walker; 
that for a number of years, and during the times in con- 
troyersy, J. O. Walker was cashier of the Exchange Bank, 
and that the fact, if it is established, that J. O. Walker 
acted for plaintiff in placing the loan and in the collec- 
tion of the interest would be insufficient proof of his 
agency to collect the principal. It is conteuded generally 
that the relation of principal and agent between plaintiff 
and J. O. Walker did not exist; that they were doing 
business at arm’s length; that they were engaged in the 
purchase and selling of securities, and at the same time 
J. O. Walker, as cashier of the bank, was interested in 
furnishing money to the customers of the bank, and that 
he was availing himself aud his customers of the plain- 
tiff's funds for these purposes; that plaintiff testified that 
he and J. O. Walker did not always pull together; that 
plaintiff returned papers sometimes that did not suit 
him; that J. O. Walker did not have entire control of the 
papers; that plaintiff did not permit him to do as he 
pleased; that authority was given with reference to each 
particular matter as it arose and no general authority 
was given; that “rlaintiff did not know that J. O. Walker 
was conducting matters in a criminal way until after the 
transactions tmpcrtant to this case had occurred.” The 
evidence shows that plaintiff made over 100 loans through 
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J. O. Walker. Sixty-five of the loans were taken in the 
name of plaintiff direct, while 39 were, as shown by 
plaintiff's statement from his becks, taken in the name of 
J. O. Walker “for the use of plaintiff;” that, with refer- 
ence to. the latter class of loans, J. O. Walker would write 
to plaintiff telling him of the loans and the security, and 
asking if plaintiff desired it; that if approved, and only 
when approved, would plaintiff make the investment. It 
is also urged that plaintiff was not dealing with J. O. 
Walker individually, but in his official capacity as 
cashier of the bank, and that the bank was the agent 
through which plaintiff was making his Nebraska loans. 
We are a little at a loss to see how that fact, if it were a 
fact, conld militate in favor of plaintiff, for, if the bank 
was his agent and J. O. Walker, who was the cashier and 
Intnaging officer of the bank, did the things complaine:l 
of, in his capacity as cashier, still the defendants would 
have the same right to rely upon him in that capacity as 
they would if he were acting individually. However that 
may be, the overwhelming weight of the evidence clearly 
shows that plaintiff was not transacting his business with 
the bank, nor with J, O. Walker as cashier. A large num- 
ber of letters written by plaintiff to J. O. Walker were 
introduced in evidence, and it was stipulated and agreed 
that plaintiff wrote him at least a total of 200 letters of 
like tenor during the years that plaintiff was transact- 
ing business throngh him. Without a single exception, 
those letters were addressed to J. O. Walker as “Dear 
Nephew.” In not a single instance, in reference to the 
large number of loans that’ were made, is it shown that 
plaintiff dealt with the bank. All of these transactions 
were with J. O. Walker. The deposition of plaintiff was 
taken, in which he testified: “Q. Mr. Walker, you say 
that other officers of the bank knew of your transactions 
with J. O. Walker, in regard to these loans? A. Yes, 
sir; his father, my: brother, knew it. Q. Isn’t it a fact 
that your brother wrote you and requested you not to be 
dealing with J. O. in reference to the bank business? A, 
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He wrote to me, but he didn’t tell me not to buy any more 
of their papers; their notes. * * * Q. Isn't it a fact, 
too, that you wrote to J. O. about his father telling you 
that he didnt want you and J. O. to deal any more in 
the bank papers; you wrote to J. O. about that? A, I 
did. Q. Did you ever get a letter from him about it? 
A. I think he answered it. Q. You haven’t that letter 
with you, have you. A. No. Q. You don’t know where 
itis? A. No, IT think he answered me. Q. Do you know 
what he said; what J. O. said? A. T don’t know what 
he said; I suppose he wasn't pleased with his father that 
he had given me such instrnetions.” Notwithstanding 
this correspondence, plaintiff continued to transact his 
business with J. O. Walker precisely as before. Upon the 
point that, even if J. O. Walker was the agent of plain- 
tiff for the making of loans and collecting interest, he 
was not thereby empowered to collect the principal of 
any loans, plaintiff himself testified: “Q. From the time 
you commenced to loan out in Nebraska till up to the 1st 
of October, 1908, did you ever receive any remittance of 
principal or any part of the principal from any borrower 
direct? A. No, sir. Q. Then, all the interest and prin- 
cipal, whether the latter was paid in full or in part, was 
collected and transmitted to you by J. O. Walker? A. 
Yes, sir.” The business relations between plaintiff and 
J. O. Walker covered a period of about 15 years. During 
that time plaintiff had loaned through him more than 
$100,000, and received through him more than 100 notes 
and mortgages. During all of those years plaintiff never 
collected a dollar of either principal or interest from any 
borrower, nor did he ever notify any borrower of the ma- 
turity of any note or interest payment, but transacted 
all of that business through J. O. Walker. 

The testimony of plaintiff himself shows that he kept 
a considerable sum of money on deposit in the bank, of 
which J. O. Walker was cashier, which money was kept 
there for the purpose of making Nebraska loans. As 
money would be paid in, which J. O. Walker reported to 
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him, it was frequently retained by J. O. until it was re- 
loaned. “Q. You don't know whether he kept any open 
account in your name or in J. O.’s name? A. I couldn’t 
tell that. Q. You didn’t stop to inquire whether he kept 
it in his own name or in your name? A. I don’t know, 
no * * * Q. As a matter of fact, a great many of 
his mortgages you thought you were entitled to you never 
got? A. Yes, sir. Q. In fact, you corresponded with 
him about that, did you not? A. Yes, sir. Q. And re- 
buked him for it, did you not? <A. Yes, sir; I insisted on 
having the papers. Q. You didn’t get them? A. No, sir. 
Q. When was the first time he neglected to send you the 
mortgage you thought you were entitled to? A. I 
couldn't answer that. Q. As early as 1901? A. It might 
have been about that time. Q. J. O. was neglectful about 
a number of those things? A. Yes, sir. Q. In fact, he 
insisted doing as he pleased in those things, did he not? 
A. It appears he done business in that kind of a way; he 
had his own time and way. Q. He was doing that since 
1901? A. Along that time, I suppose.” His testimony 
also shows a number of cases, both as to loans made to 
him direct and as to loans made to J. O. Walker for his 
use, where neither the mortgages nor assignments were 
forwarded to him by J. O. It shows at least one instance 
where J. O. accepted payment of a loan before its matur- 
ity. Plaintiff complained- to him about this, stating in 
effect that he would have preferred to carry the loan, but 
nevertheless he let it go. Not a single instance is shown 
by him where he ever found fault with or criticised J. O. 
Walker for collecting a loan which was due. This fact, 
together with the fact that no payment of principal was 
ever made to him except through J. O. Walker, conclus- 
ively establishes the contention of defendants that J. O. 
Walker was his agent for all purposes relating to his lcan 
business in Nebraska, It seems to us further discussion 
is unnecessary. From the large number of loans made 
in the four counties tributary to Ong, all made through 
J. O. Walker, everybody in that part of the state, in any 
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manner interested in any of those transactions, was per- 
fectly justified in believing that J. O. Walker was the 
general agent and business manager of the plaintiff in the 
business of loaning money upon real estate, and in some 
instances upon collateral security. Such being the sit- 
nation and the relation of the parties, the district court 
was right in finding that the payments made by Hale and 
McCrain to J. O, Walker were payments to plaintiff. ; 

The law applicable to a state of facts as above outlined 
is well settled in this jurisdiction: First Nat. Bank v. 
Ridpath, 47 Neb. 96; Thomson v, Shelton, 49 Neb. 644; 
Holt v. Schneider, 57 Neb, 523; Harrison Nat. Bank v. 
Austin, 65 Neb. 632; and Pine v. Mangus, 76 Neb. 83, 85, 
where we said: “The appellee claims that the loan com- 
pany had no authority to extend the time for the pay- 
ment of $500 of the principal, nor to collect any part of 
the principal or interest at any time; and in his deposi- 
tion states that no such authority existed. But we take 
into consideration the facts testified to by him, and other 
evidence showing the relationship which existed between 
him and the loan company, rather than his opinions or 
conclusions as to their relations.” What we said there 
we repeat here. The facts testified to by plaintiff and 
the character of the relations existing between himsclf 
and J. O. Walker, as shown by an abundance of evidence, 
completely outweigh the statement made by plaintiff that 
no authority existed or had been given to J. O. Walker 
to collect the principal of any of his loans. 

The sitnation of the plaintiff, who is undoubtedly an 
honorable business man, is unfortunate; but if the law 
were otherwise than herein declared the situation of the 
defendants, and others similarly situated in and about 
Ong, would be deplorable. 

The judgment of the district court is not only right. 
under the law, but it is just. 


AFFIRMED. 
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Walker v. Rudd. 


Hiram P, WALKER, APPELLANT, ¥. F. Oscar RUDD ET AL., 
APPELLEES, 


FILep JANUARY 16,1918. No. 16,908. 


1. Principal and Agent: AUTHORITY oF AGENT: EvipencE. “That the 
party to whom money due another is paid is not in possession of 
the instruments by which the indebtedness is evidenced is not 
conclusive of the question of the authority, or lack of it, in the 
party receiving the money to collect it, but is a circumstance or 
fact to be considered in the determination of such question.” 
Thomson v. Shelton, 49 Neb. 644. 


PAYMENT: NeEGLIGENcE. Nor is the fact that the payor of a 
note pays the amount thereof to the payee or his agent, without 
demanding a cancelation and return of the note, conclusive evi 
dence of negligence on the part of the payor in making such pay- 
ment, but the question of negligence or want of negligence is to be 
determined as a question of fact from all the circumstances of the 
transaction and the relation of the parties at the time. 


3. Paragraphs 2 and 4 of the syllabus in Walker v. Haile, ante, p. 829, 
applied to this case. 


AppraL from the district court for Clay county: Lxs- 
Lie G@ Hurp, Jupce, Affirmed, 


Ambrose C. Epperson, for appellant. 


M. L. Corey, RD. Sutherland and D. T. Barrett, con- 
fra, 


Fawcett, J. 


In the main, the issues and the evidence in this case 
are substantially the saine as in Walker v. Hale, ante, p. 
829, The judgment of the court below wag the same in 
this case as in that, and a similar judgment must be en- 
tered in this court. We deem it only necessary to call 
attention to one additional defense pleaded in this case 
which was not pleaded in that. 

The note and mortgage in this case were executed and 
delivered to plaintiff by William I. and Mary E. Fine, 
The petition alleges that afier executing the mortgage the 
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mortgagors conveyed the lots in controversy to one Os- 
terberg, who conveyed to Frank T. Rudd, who conveyed 
to the defendants Oscar and A. William Rudd, who are 
the present owners; and who will be referred to as the 
defendants. The answer of defendants pleads the agency 
of J. O, Walker for plaintiff substantially as it was 
pleaded by defendants in Walker v. Hale, supra, and 
alleges payment about April 20, 1908, of the full amount 
of the note and mortgage to J. O. Walker. Plaintiff in 
his reply alleges that J. O. Walker died December 17, 
1908; that defendants, from the time they alleged to have 
paid the indebtedness to J. O. Walker, made no demand 
upon plaintiff for a release of the mortgage nor for a can- 
celation and surrender of the note, but permitted plain- 
tiff to believe that they had not paid the same; “and now 
on account of the death of said J. O, Walker, and the 
laches of said defendauts, plaintiff cannot procure his 
evidence of the noupayment of said indebtedness to him, 
whereby the plaintiff (defendants) should not in equity 
assert the payment of said note to him.” 

In his brief counsel for plaintiff insists that “the de- 
fendants, who claim to have acted for and on behalf of 
their father (Frank T. Rudd) in this transaction, were 
guilty of carelersness in not looking after their own in- 
terests and insisting upon the surrender of the note and 
a procuring of a release of the mortgage, matters which 
they had the right to demand of the person whom they 
entrusted with their money.” The agency of J. O. Walker 
is shown, by the overwhelming evidence in the case, 
to have been a general agency for plaintiff, with full 
power and authority to act for plaintiff in the collec- 
tion, not only of interest, but of the principal of plain- 
tiff’s loans in Nebraska. The payment by Rudd to J. O. 
Walker was, therefore, a payment to plaintiff, and, if 
plaintiff suffered any damage by reason of not being ap- 
prised of the fact of such payment, it was the result of the 
faithlessness of his own agent. The fact that the party 
to whow money due another is paid is not in pessessien 
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of the instrument by which the indebtedness is evidenced 
is not conclusive of the question of the authority, or lack 
of it, in the party receiving the money to collect it, It is 
simply a circumstance or fact to be considered in the de- 
termination of such question, and of the other fact as to 
whether the party paying the money was guilty of negli- 
gence in not demanding his note at the time he made the 
payment. We think it must be conceded that, if Rudd, 
under the cireumstances shown, had made this payment 
to plaintiff himself, without demanding a return of the 
note and cancelation of the mortgage, that act would not 
be such carelessness as would warrant the plaintiff in 
insisting upon payment a second time, and in foreclosing 
the mortgage upon payment being refused. If the cir- 
cumstances are such that plaintiff would be precluded 
from proceeding with the enforcement of the mortgage if 
the payment had been made to him in person, he cannot 
do so in this case, as payment to J. O. Walker, who was 
his general agent for the purpose of receiving payment, 
was in law a payment to plaintiff himself. 

For the foregoing reasons and the reasons given in 
Walker v. Hule, supra, the judgment of the district 
court is 

AFFIRMED. 


HiraAM P. WALKER, APPELLANT, V. LILLIE W, SMITH ET 
AL., APPELLEES. 


Fitrep JANUARY 16,1913. No. 16,904. 


Principal and Agent: EvmeNce: PAYMENT TO AGENT. The mortgagee 
named in the mortgage in suit assigned his mortgage and guaran- 
teed the payment thereof, and thereafter collected the principal and 
interest, but failed to accunt for the principal to his assignee, who 
instituted th‘s suit to foreclose the mortgage. Evidence examined, 
and held sufficient to show that the mortgagee was the agent of 
his assignee, and the payment to him satisfied the mortgage in- 
debtedness. Pine v. Mangus, 76 Neb. 83, followed. 
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APPEAL from the district court for Clay county: Lus- 
Lin G. Herp, JupGr. Affirmed. 


Ambrose C. Epperson, for appellant. 


S. W. Christy, L. E. Cottle, Rk. D. Sutherland, D. 7. 
Barrett and 4d. L. Corey, contra. 


Fawcerr, J. 


So far as the question of the relation of principal and 
agent existing between plaintiff and J. 0. Walker and 
the dealings of the latter with the defendants and the 
public generally in and about Ong, the issues and the 
evidence in this case are substantially the same as in 
Walker v. Hale, ante, p. 829, and those questions will not 
ugain be discussed in this case. The judgment of the 
court below was the same in this case as in that, and a 
similar judgment mnst he entered in this conrt. The 
difference between this case and that only will be con- 
sidered in this opinion. 

The note and mortgage in this case were executed and 
delivered. by the defendants Smith March 1, 1902, to 
J. O. Walker. The petition alleges: ‘Before the matur- 
ity of the said note, and at about its date, the said J. O. 
Walker, for a valuable consideration, sold, transferred 
and assigned the said promissory note to the plaintiff 
herein, who is now the owner and holder thereof, together 
with the lien of the said mortgage given to secure the 
same.” It is further alleged that on June 17, 1905, the 
mortgagors conveyed the property to defendant Montra- 
ville M. Hart, who assumed the payment of the mortgage 
in suit. The answer of defendants Sinith alleges that 
they obtained the loan from J. O, Walker. who repre- 
sented that he was the agent of plaintiff; that they paid 
the interest to J. 0. Walker for four years, which he ac- 
cepted as agent for plaintiff. Then follows the general 
negations as to the agency of J. O. Walker. The answer 
of defendants Hart alleged payment of the mortgage to 
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J. O. Walker about March 1, 1906, the release of the same 
by J. O. Walker March 9, 1906, and that no assignment 
of the mortgage from J. O. Walker to plaintiff lad ever 
been recorded. Then follows the allegations as to the 
agency of J. O. Walker for plaintiff. They further allege 
that, if the plaintiff had been the owner of the note and 
mortgage since shortly after its date, he permitted J. O. 
Walker to collect interest thereon for each year, and per- 
mitted him to act as his general agent in the loaning of 
money and collection of principal and interest for other 
parties in and about the town of Ong; that, by reason of 
the premises, plaintiff is now estopped from asserting 
any lien upon the premises in controversy; and, further, 
that after the purchase of the premises by them, and after 
the payment of the principal and interest of the mort- 
gage debt, plaintiff remained silent for more than three 
years, making no claiin against defendants or the prem- 
ises in controversy or the makers of the note and mitt- 
gage, until after the de:.th of said J. O, Walker, which 
occurred almost two years after the maturity of satd 
note; and that, by reason of such silence and inaction, 
plaintiff is estopped. For reply to the answer of defend- 
ants Hart, which is the only one we deem it necessary to 
consider, plaintiff alleged, in substance, that the repre- 
sentations by J. O. Walker were without his knowledge 
or consent; that the note when assigned was guaranteed 
by J. O. Walker, and the collections made by him were 
made by reason thereof, and not as agent; that payment 
was not authorized to be made to J. O. Walker, and, if 
he received it, it was not remitted to plaintiff, but was 
converted by J. O. Walker; that plaintiff did not know 
of the payment until after the death of J. O. Walker and 
had no reason to believe payment had been made; that 
J. O. Walker annually remitted the interest; that Hart 
knew that the note and mortgage had been assigned to 
plaintiff at the time he purchased the land from the 
Smiths, and never notified plaintiff of payment, nor de- 
manded return of papers, but negligently made no effort 


844 NEBRASKA REPORTS. [ Vou. 92 


Walker v. Smith. 


to secure the same; that, if demanded, “plaintiff could 
have investigated with said defendants the transactions 
alleged to have been had with the said mortgagee, J. O. 
Walker, and ample time would have been had to recover 
from him the amount paid, if any, for the benefit of 
plaintiff, by whomsocever was entitled to it. By reason 
of which neglect and carelessness of defendants, they are 
now estopped to allege payment of said indebtedness to 
the said J. O. Walker, for the use and benefit of the 
plaintiff.” 

We think a fair construction of plaintifi’s petition and 
of the transcript from his books, which he introduced in 
evidence, is that, while the mortgage in controversy was 
taken in the name of J. O. Walker, it was in fact su taken 
by him for the plaintiff. The transcript from plaintiff's 
books, referred to, shows this entry: “Lillie W. Smith 
to J. O. Walker use HW. P. Walker, March ist, 1902, 
$1,200 mortgage;” and the petition alleges that it was 
sold to plaintiff “at about its date.” If that be true, then 
our opinion in Walker v, Hale, supra, would dispose of 
every feature of this case. Inasmuch, however, as the 
parties have argued the case as if it were an original 
loan by J. O. Walker, subsequently assigned to plaintiff, 
we will consider it as such. The reply of plaintiff charges 
that at the time Hart purchased the property from Simith 
he knew that the note and mortgage had been assigned 
to plaintiff. This allegation is unqualifiedly denied by 
the uncontradicted testimony of Mr Hart. The case 
stands thus: Plaintiff before maturity purchased the 
note and mortgage from the mortgagee, kept his assign- 
ment (if he ever received one, which is not established in 
this case) from i!.e records, and permitted the mortgagee 
for a number of years to deal with the mortgagor and his 
vyantee, who had assumed the mortgage, as if he, the 
original mortgagee, were still the owner of the paper. 
And now, after such mortgagee has collected the full 
amount of the debt and duly executed a release of the 
mortgage, plaintiff comes into a court of equity and as- 
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serts that the mortgagee was not his agent; that he is 
not bound by the payment made and the release given, 
and asks that he be permitted to compel defendants to 
pay the debt a second time. This cannot be permitted. 
In Pine v. Mangus, 76 Neb. 83, we held: “A mortgagee 
of real estate assigned its mortgage, and guaranteed the 
payment thereof, and thereafter collected the principal 
and interest, but failed to account therefor to its assignee, 
who instituted this action to foreclose the mortgage. Evi- 
dence examined, and held sufficient to show that the 
mortgagee was the agent of its assignee, and the payments 
to it satisfied the mortgage indebtedness.” 

We think the evidence, showing J. O. Walker to have 
been the general agent of plaintiff, would alone have been 
sufficient to sustain the judgment of the district court 
that the payment of the amount of the mortgage in contro- 
versy to J. O. Walker by Hart was a payment thereof to 
plaintiff; but, when we add to that the fact that plaintiff, 
without recording his assignment of the mortgage, per- 
mitted J. O. Walker, the owner of the mortgage as shown 
by the record, to deal with the defendants as if he were 
still the owner of the mortgage, and to collect from them 
the full amount of the debt, and in due firm release the 
mortgage, it settles the question beyond all dispute that 
plaintiff's suit is without equity. 

The judgment of the district court is therefore 

AFFIRMED, 


Hiram P. WALKER, APPELLANT, Vv. ANDREW J, STEWART ET 
AL., APPELLEES. 


Firep January 16,1918. No. 16,905. ; 
The syllabus in Walker v. Smith, ante, p. 841, applied to this case. 


AppraL from the district court for Clay county: Lus- 
iaik G, Hurp, Jupen. Affirmed, 
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Ambrose C. Epperson, for appellant. 


Wilmer B. Comstock, R. D. Sutherland, D. T. Barrett 
and M. L, Corey, contra. 


Faworrt, J. 


The pleadings and the evidence in this case are sub- 
stantially the same as in Walker r. Smith, ante, p. 841. 
The judgment of the court below was the same in this 
case as in that. and a similar judgment must be entered 
in this court. The difference between the two cases only 
will be considered in this opinion. 

In this case, as in Walker v, Smith, supra, the mort- 
gage was executed to J. O. Walker. It was signed by 
William R. and HUa 8, Thurber and was to secure a note 
in the sum of $4,500. It was dated September 21, 1892. 
The petition alleges that before maturity of said note, 
“and on or soon after its date,” Walker for a valuable 
consideration sold and assigned the same to plaintiff. 
Tt further alleges that after executing the mortgage the 
Thurbers conveyed the land to defendant Andrew J. 
Stewart, whe is now the owner of the equity of redemp- 
tion to all of the real estate described in the mortgage, 
except the west half of the northwest quarter of section 
34, which he subsequently sold and conveyed to defend- 
ant Franson. In other respects the petition is in the 
usual form. The Columbia Fire Insurance Company was 
made a defendant, and filed an answer setting out a mort- 
gage which, for the purpose of this case, need not be con- 
sidered. The answer of defendants Stewart sets out the 
transaction by which they obtained their deed from the 
Thurbers, in which it is shown that they received their 
deed in exchange for other lands which they conveyed to 
the Thurbers In that exchange each was to convey his 
land to the other clear of incumLrances. It then alleges 
that, in order to carry out the exchange, it became neces- 
sary for the defendants Stewart to secure a loan of $7,000 
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from the Columbia Fire Insurauce Company, and the sum 
of $5,000 from some other source; that they secured an 
abstract of title to the lands of the Thurbers, including 
the lands described in the mortgage in suit, in which J. 
O. Walker appeared as the mortgagee, and sent it with 
his application to the Columbia Tire Insurance Com- 
pany ; that, after the company had passed on the title and 
accepted the same, papers were made out and defendants . 
informed that the title was good and would be accepted ; 
that defendants then signed notes to the Columbia Tire 
Insurance Company, one of which was for the sum of 
$4,800, dated June 30, 1905, and covering the Clay 
county land; that, to secure the balance of money neces- 
sary to complete the deal, they borrowed $5,000 in two 
sums of $2,500 each, secured by a real estate. mortgage 
to J. O. Walker, one of the mortgages being on the Clay 
county land; that at the same time Thurber, in order. to 
carry out his part of the exchange, borrowed the sum of 
$2,500 from the Columbia Fire Insurance Company, se- 
curing the same by a mortgage on other lands, and als» 
borrowed $3,000 from J. O. Walker and gave a mortgage 
on the same premises, and secured the money thereon in 
the full amounts of said mortgages, and with the pro- 
ceeds thereof paid to J. O. Walker, “the mortgagee of the 
note and mortgage sued upon herein, the principal and 
interest due therein in full; and the said J. O. Walker 
then, and there. accepted the amounts due thereon in full 
payment thereof,” and on July 8, 1905, in due form re- 
leased the northwest quarter of section 34, described in 
the mortgage, and acknowledged payment of the debt 
therein described; that the release was duly recorded; 
that on July 20, 1905, Walker in due form released the 
other 80 acres described in the mortgage, and that the 
release was duly recorded; that in those releases payment 
of the mortgage debt is acknowledged, It is further al- 
leged that Thurber paid the interest on the note. sued 
upon from the time of its,date, which was in September, 
1892, to the time of the release of the mortgages by J. O. 
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Waiker, in July, 1905; that all of such payments were 
made to J. O. Walker, the mortgagee, and‘to no other 
person; that the mortgage was past due about eight 
years at the time of its payment and release, as above set 
ont; that neither of the Thurbers nor the answering de- 
fendants had any interest, either in law or in equity, in 
and to the note and mortgege sued upon. The answer 
then sets out the agency of J. O. Walker for plaintiff, 
substantially as set out in Walker v. Hale, ante, p. 829. 
The reply to the answer of defendants Stewart ig a gen- 
eral denial. 

The evidence shows that plaintiff never at any time, 
until after the death of J. O. Walker in December, 1908, 
‘had possession of either the mortgage or the assignment, 
hut that during all of the years from the time he alleges - 
that he obtained the assignment on or soon after the 
date of the note, viz., September 21, 1892, until Decem- 
ber, 1908, the mortgage and assignment remained in the 
possession and custody of J. O. Walker. The evidence 
also shows that plaintiff claims that each five years after 
the execution of the note it was extended for another 
period of five years, and by the extension of 1897 the rate 
of interest was reduced from 64 to 5 per cent., but upon 
cross-examination plaintiff admits that no written exten- 
sion was ever executed and that they were not made with 
the defendants. When asked with whom the extension 
was made, he answered: “The extension was made by 
J. O. Walker, but there was no writing of that kind; just 
a communication whether I would extend the time. Q. 
This application for an extension was made by J. O. 
Walker? A. Yes, sir. Q. Your reply in writing was to 
J. O. Walker? A. Yes, sir. Q. Did you ever have any 
agreement with William R. Thurber or Ella S. Thurber 
direct with regard to the change of the rate of interest? 
A. No, sir. Q. There was a payment of $500, I believe? 
A. Yes, sir; 24th September, 1894. Q. You received the 
500 from J. O. Walker, did you? A. I think I did.” The 
evidence, without conflict, shows that. the assignment was 
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never recorded, and that none of the defendants ever had 
any knowledge or notice of plaintiff's interest in the note 
and mortgage until plaintiff asserted his claim after J. 
O, Walker’s death. That J. O. Walker had authority to 
accept payment from the Thurbers of the principal is 
shown by the fact that about two years after plaintiff 
became the owner of the note, and nearly three years be- 
fore its maturity, J. O. accepted a payment of $500 of 
principal, for which he accounted to plaintiff, who made 
no objection to the action taken by J. O. either to him 
or to the Thurbers. 

The facts above outlined, together with the general 
agency of J. O. Walker, as shown by the evidence, inake 
it too clear to require discussion or citation of authorities 
that the payment of the debt to J. O. Walker was a pay- 
ment to plaintiff. But it is argued by plaintiff that the 
evidence offered and adinitted to show the payment of the 
debt to J. O. Walker was incompetent because prohibited 
by section 329 of the code. That is to say, that the testi- 
mony of the Stewarts and the Thurbers, in relation to 
the payment to J. O. Walker, is incompetent for the 
reason that, as J. O. Walker was the mortgagee, plaintiff 
ag his assignee is his legal representative, and, J. O. 
Walker being dead, the testimony of these persons who 
are directly interested is incompetent. It is unnecessary 
to discuss this argument for the reason that plaintiff in 
chief testified in relation to the transactions in a manner 
‘that brought these witnesses within the exceptions noted 
in section 329, and for the further reason that no evi- 
dence was offered by the plaintiff tv controvert the re- 
citals contained in the releases cxecuted and delivered 
by J. O. Walker that the debt had been paid to him in fall. 

We are unable to see where anything could be gained 
by a further discussion of this case. The judgment cf 
the district court was clearly right, and it is 

AFFIRMED. 


57 
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Walker v. Carlson. 


Hiram P. WALIKER, APPELLANT, V. ALBERT I’, CARLSON ET 
AL., APPELLEES 


FILED JANuaRY 16,1913. No. 16,906. 
The syllabus in Walker v. Rudd, ante, p. 839, applied to this case. 


APPEAL from the district court for Clay county: LESLIE 
G. Hurp, Jupce. Affirmed. 


Ambrose C. :pperson, for appellant. 


Charles H. Sloan, Frank W. Sloan and J. J. Burke, 
contra. 


Fawcett, J. 


The issues tendered by the pleadings in this case and 
the evidence responsive to those issues are in every es- 
sential particular the same as in Walker v. Rudd, ante. 
p. 839. The same judgment was entered by the trial 
court in this case as in that, and a similar judgment must 
he entered in this court. 

Some evidence was introduced by both sides, and the 
briefs on both sides contain some slight discussion in ref- 
erence to a switching of securities, or transfer of the 
mortgage from the lands described in it, which are lo- 
cated in Clay county, to certain lands in Fillmore county. 
AS no such issue was either tendered by the pleadings or 
considered and determined by the trial court, it will not 
be considered here. 

That payment of the note and mortgage was made to J. 
O. Walker is satisfactoxily proved; that J. O. Walker 
was the agent of plaintiff generally in his loan business, 
and particularly in reference to the loan in suit, is clearly 
established. Upon the latter point plaintiff testified that 
he did not know any of the Carlsons, nor where they lived, 
nor whether there were actually any such persons in ex- 
istence; that he did not knew whether any one was living 
on the premises; that he did not receive an abstract of 
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title, and when he took the paper did not know whether 
he had any security or not, except what was represented 
to him by J. O. Walker; that, so far as there being a mort- 
gage on any land or land of any value, he relied upon the 
_representations of J. O. Walker; that the only informa- 
tion he had was from him. 

Complaint is made of the refusal of the court to require 
defendants to elect as to the defenses of actual and os- 
tensible agency, both of which were pleaded. The trial 
was to the court, and, as the evidence sustains both de- 
fenses, plaintiff was not prejudiced by the ruling com- 
plained of. 

Nothing would be gained by a discussion of this case. 
It is substantially the same in all respects as Walker v. 
Rudd, supra, and, for the reasons therein stated, the judg- 
ment of the district court is 

AFFIRMED. 


FRANK N. PHELPS, APPELLEE, V, JOHN W. BERGERS, 
APPELLANT. 


FILeD JANUARY 16,1913. No. 16,909, 


1. Husband and Wife: ALIENATION oF Wirt’s AFFECTIONS: EVIDENCE. ; 
In an action for damages for the alienation of the affections of the 
plaintiff's wife, she not being a party to the action, evidence of 
admissions made by her are incompetent. A witness testified that 
he saw plaintiff’s wife coming out of the house of defendant, and 
after he followed her a short distance she made admissions in 
answer to statements of the witness. Held, That such admissions 
were not competent as res gest@. 


2. . + DAMAGES: EVIDENCE. In such action, evidence that 
plaintiff mistreated his wife, and was intimate with other women 
during the time in which he alleges that her affections were 
alienated, is competent as affecting the measure of damages; and 
when he testifies to injuries to his feelings, mental suffering, and 
such like matters as enhancing his damages, he may properly be 
cross-examined as to his conduct tending to show his failure to 
appreciate and value her affection for him. 
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EvipExycE. In such action, evidence that the defend- 
ant assisted plaintiff’s wife in procuring a divorce, in furtherance 
of his main design to alienate her affections, is competent as a 
circumstance tending to prove the main issue. Such evidence 
should not be submitted to the jury as establishing a cause of 
action in itself. 


Marice. When her parent, or one to whom the 
wie naturally looks for advice, counsels her as to the best course 
to pursue relative to her marital trouble, the question of good faith 
or malice on the part of her adviser is important and calls for an 
instruction to the jury upon that point. When a stranger inter- 
feres in the family affairs of others, there is no presumption of 
good faith. In the latter case, an instruction that it is necessary 
to prove malice, and that the law presumes malice from wrongful 
acts, is unnecessary and improper. 


APpPrAL from the district conrt for Douglas county: 
Wiis G. Srars, Jupen, Reversed. 


Byron G. Burbank, for appellant. 
McCoy & Olmsted, contra, 


SEDGWICK, J. 


The plaintiff began this action against the defendant in 
the district court for Douglas county, and recovered a 
verdict and judgment from which the defendant has ap- 
pealed. 

In his petition, as amended, the plaintiff alleges that 
he is 27 years old, and was born in the city of Omaha, and 
on the 23d day of June, 1906, he was inarried to Josephine 
M. Rhoda, who is now about 23 years old; that plaintiff 
and his wife had one child, a boy, who died in April, 1909, 
at about the age of 18 months; that the plaintiff and his 
wife lived happily together until about December 1, 1908, 
and that from about the 15th of November, 1908, until 
April 1, 1909, the plaintiff and his wife kept house at 
2304 Dewey avenue, in the city of Omaha; and that about 
January 1, 1909, the defendant, having separated from his 
own wife, rented, furnished and moved into the house at 
No. 2321 Dewey avenue, and in close proximity to the 
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plaintiff’s said home; that since about the Ist day of Janu- 
ary, 1909, the defendant has lived alone in his said house, 
except in this, that he kept and keeps there a Japanese 
or Korean cook or housekeeper; that since November 15, 
1908, and until about April 15, 1909, the defendant, well 
knowing the said Josephine M. Phelps to be the wife of 
the plaintiff. and wrongfully contriving and intending to 
injure the plaintiff and deprive him of her company, as- 
sistance, love and service, did wilfully and maliciously, 
and without privity of consent of the plaintiff, and at de- 
fendant’s said house and elsewhere in the city of Omaha 
at divers times during said period, persuade and induce 
plaintiff's wife to visit him at his rooms at 2321 Dewey 
avenue, aforesaid, and at other places now unknown to 
the plaintiff in the city of Omaha, and did then and there 
debauch and carnally know her, the plaintiff’s said wife; 
that frequently during the time since November 15, 1908, 
and np to about April 15, 1909, and while the plaintiff 
was enjoying the comfort, affection, companionship and 
service of his said wife and having a household as aforc- 
said, the defendant studiously and continnously with 
wicked intent planned and undertook to deprive the plain- 
tiff of the society, affections and assistance of his wife, 
and with such intent did so prejudice and poison plain- 
tiff's wife’s mind against the plaintiff, and so far alienated 
her affections from him, as to induce her to desire and 
seek to obtain a divorcee and separation from him; and 
that the defendant, for the purposes aforesaid, counseled, 
advised, aided, and assisted the wife of plaintiff in her 
efforts to procure the commenceinent of divorce proceed- 
ings against plaiutiff, and that the defendant did by the 
means aforesaid so far prejudice and poison the mind of 
plaintiff's wife against her husband, and so far alienate 
her affections from him, as to persuade and induce her to 
refnse to recognize or receive the plaintiff as her husband; 
and that she, plaintiff's said wife, acting under such advice 
and influence, did refuse to recognize or receive the plain- 
tiff as her husband or to live with him ag his wife, and 
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did, without any good cause, about April 1, 1909, sue the 
plaintiff for a divorce and for the custody of their child, 
Frank Phelps, and did cause plaintiff to be restrained and 
enjoined from visiting her, his wife, or their said child. 
And pursuant thereto, and for the reasons aforesaid, plain- 
tiffs said wife did leave and desert her home and _plain- 
tiff, and take with her their said boy, Frank Phelps, and 
remove him to her mother’s home in Omaha, Nebraska, 
where plaintiff's said child contracted the measles from a 
servant in that home and died on April 23, 1909, as a 
consequence thereof; whereby the plaintiff has wholly lost 
and heen deprived of the comfort, fellowship, society and 
assistance of his wife, and whereby the plaintiff and his 
wife have lost their child as aforesaid. The plaintiff al- 
leged damages in the sum of $25,000. The defendant 
answered admitting plaintiff's age and the age of his wife 
as alleged, and their marriage, and residence of the plain- 
tiff and his wife as alleged, and the birth and death of the 
child as alleged, and denied all other allegations of the 
petition. The jury rendered a verdict in plaintiff's favor 
for $16,666.67. Upon a motion for a new trial, the court 
required the plaintiff to remit $6,666.67 from the verdict 
and entered judgment upon the verdict for $10,000, 
Upon the trial the plaintiff, as witness in his own be- 
half, testified that he and his brother on the 12th day of 
April, 1909, watched the residence of the defendant from 
about 4:30 o’elock in the afternoon until a little after § 
o'clock in the evening, and that he was at that time about 
°0 feet from the back door of Bergers’ home, and saw his 
wife come out of the back door of*Bergers’ house to the 
sidewalk, and the plaintiff followed her. He overtook 
her shortly, and they were then joined by plaintitf's 
brother, Alfred. The plaintiff then by his counsel was 
asked if he had any conversation with his wife when he 
first caught up with her at that point, and he answered 
that he did; and was then asked: “What did you say to 
her?” This was objected to “as hearsay, incompetent, 
irrelevant and immaterial; no ways binding upon the de. 
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fendant.” The plaintiffs counsel stated that it was a 
part of the res geste. The court allowed the plaintiff to 
answer, and the defendant excepted to the ruling. The 
plaintiff answered: “I said, ‘Well I have caught you red- 
handed at last.’”’ His counsel then asked him: “What 
did your wife say to you at that time?” The defendant 
interposed substantially the same objections as before, 
which were overruled, and the plaintiff excepted. The 
witness answered: “She said, ‘Well, as long as I am 
caught, I might as well own up to it.” The admission of 
this evidence is now assigned as error. This evidence was 
clearly incompetent. The wife was not a party to the 
suit. She therefore could not make admissions that would 
he binding upon the defendant. If the defendant was 
with her in his house, they were separated at the time 
this statement was- made by her. It is said in Collins v. 
State, 46 Neb. 37: “The term ‘res geste’ means things 
done in and about, and as a part of, the transaction out, 
of which the litigation in hand grew and on which trans- 
actions said litigation is based.” The statement of Mrs, 
Phelps was not any part of the transaction that took place 
at the house, and was therefore nothing mvure than an ad- 
mission that she had heen in the house of Mr. Bergers - 
without any explanation of her purpose in being there. It 
is not necessary to determine whether, in the condition of 
this record, the error in receiving this evidence would be 
so prejudicial as of itself to require a reversal, since that 
question will not of course be presented upon another trial. 

The defendant insists that the court erred in refusing 
to permit necessary cross-examination of the plaintiff. 
The plaintiff had testified substantially that the aliena- 
tion of his wife’s affections and her relation with the de- 
fendant caused him great worry and a nervous breakdown, 
und that by reason of it he was obliged to give up his 
position in order to recover his health. Upon his cross- 
examination it was sought to show that, during the time 
of the alleged intimacy between Mr. Bergers and the 
plaintiff's wife, the plaintiff himself was upon very 
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friendly relations with other married women. He was 
asked: “You have been going around a good deal with 
Mrs. Kennedy, haven’t you?” Objection to this question 
was sustained, and the defendant excepted, and said: “I 
offer to show that he had been guing around a good deal 
with Mrs. Kennedy.” This was objected to and wag re- 
fused. The witness was then asked: “Well, you knew, 
did you not, that Mrs. Phelps was watching you with 
reference to your conduct with other women, didn’t you, 
from and after April 1, 1909?” Objection was sustained 
to this question, and defendant’s attorney stated: “I 
offer to show by the witness that he knew that Mrs. Phelps 
was watching him as to his conduct with other women 
from and after April 1, 1909.” This was objected to and 
the objection sustained. In view of the plaintiff’s testi- 
mony and the conditions that he testified to for the pur- 
pose of increasing the amount of damages that he might 
recover, it was clearly competent to show his intimacy 
with other women in the time specified. The plaintiff in- 
sists that this would he a substantive defense, and if relied 
upon by defendant should be alleged and proved as such. 
There was no such defense pleaded in the answer. The 
cross-examination, however, might properly have been 
allowed as throwing light upon the plaintiffs evidence as 
to the damages suffered by him in the particulars above 
mentioned. 

The offer of proof made by defendant’s counsel was not 
very comprehensive. It has been said by this court that 
no offer of proof is necessary upon the cross-examination 
of witnesses. If, however, it is not apparent from the 
question asked that the matter which it is sought to in- 
vestigate is a proper subject of cross-examination, it is 
necessary to inform the court how the question asked will 
be connected with the examination in chief. Counsel 
should make it appear that his questions will legitimately 
lead to a proper subject for cross-examination of the wit- 
ness. When it appears from the statement of counsel or 
offer of provf, in connection with the questions he pro- 
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pounds, that the matter is a proper and necessary subject 
of cross-examination, the court will of course allow the 
questions. The proof offered, and at first excluded, seems 
to have been substantially admitted later, so that defend- 
ant was not prejudiced, nnless his evidence of this char- 
acter was apparently discredited by the rulings of the 
court thereon. 

Plaintiff's wife began an action against him for a di- 
vorce on the first day of April, 1909. The court submitted 
to the jury an instruction stating as one of the issues 
presented that “the defendant procured or was party to 
the procuring of a divorce action brought by plaintiff's 
wife against hin in furtherance of a design on defendant's 
part to destroy plaintiff's said family and home relation 
with his wife.” The main issue tried was whether the de- 
fendant had alienated the affections of the plaintiff’s wife. 
Evidence that the defendant assisted her or encouraged 
her in procuring a divorce was perhaps competent nnoder 
the circumstances as bearing upon the main issue. It 
should not have been singled out and given in charge to 
the jury. This seems to be conceded in the plaintiff's 
brief, but it is insisted that objection was not made in 
time, and that the error was immaterial and was waived 
by the defendant. It is of course not necessary to discuss 
these features of the matter, as the error of giving this in- 
struction will not be repeated upon another trial. 

The court gave the following instruction: “You are in- 
structed that any enticements of the plaintiff’s wife, if 
any, by the defendant, with a view of causing a separa- 
tion, otherwise than those of an adulterous nature, must . 
be shown to have been maliciously done; but the law pre- 
sumes malice, if one wrongfully does acts tended to dis- 
turb the harmony of the family relations between husband 
and wife, and concludes that such acts were malicious.” 
It is insisted that it was error to tell the jury that the 
law presumes malice. Fhere may be some doubt whether 
the jury would consider the word “tended” as meant for 
“intended” or for “tending.” If the wrongdoer intended 
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that his wrongful acts should disturb the family relations 
between husband and wife, such conduct would be ina- 
licious. When a parent, or one to whom she naturally 
looks for advice, counsels a wife as to the best course to 
pursue relative to her marital troubles, the question of 
good faith or malice on the part of her adviser becomes 
important and calls for an instruction upon that point. 
The usual practice in such cases is to define malice and 
leave the question to the jury as to whether or not the 
defendant was actuated by malicious motives. When a 
stranger interferes in the family matters of others, there 
is no presumption of good faith. If his acts were wrong- 
ful and calculated te alienate the wife’s affections from 
her husband, and did in fact produce that result, he is 
liable for such damages as he occasions. The first part of 
instruction No. 5 was erroneous as against the plaintiff, 
and the latter part as against the defendant. No such in- 
struction in this case is called for. 
The defendant insists that there was not sufficient evi- 
dence in the record to sustain the verdict based upon the 
second cause of action alleged in the petition; that is, the 
seduction by defendant of plaintiff's wife, and committing 
adultery with her. It ig not deemed advisable to deter- 
mine or discnss this assignment, since the plaintiff may 
produce different and further evidence upon another trial. 
In his petition the plaintiff asked for $25,000 damages. 
The verdict was for precisely two-thirds of that amount. 
Upon a motion for a new trial in the court below, affi- 
davits of the jurors who tried the case were filed tending 
to show how the jury arrived at this verdict. It is in- 
sisted that these affidavits show that it was agreed by the 
jury that each juror should mark the amount that ‘he 
thought the plaintiff should recover; that these amounts 
should be added together and the sum divided by the num- 
ber of jurors to estimate the amount of the verdict, and 
that this result was so near two-thirds of the amount 
asked for by the plaintiff that they agreed to accept that 
amount as the proper verdict. It is insisted that this was 
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such improper conduct on the part of the jury as to re- 
quire a reversal. The affidavits of several of the jurors 
were filed denying that the verdict was so arrived at, and 
explaining the matter in such a way as to show no gross 
impropriety in their method. Upon this conflicting evi- 
dence the trial court found that there was no such mis- 
conduct shown as to require a new trial, and without fur- 
ther discussing the evidence on this point we are satisfied 
that this finding of the trial court is supported by the 
evidence, 

On the 1st day of April, 1909, the plaintiff's wife began 
an action for a divorce. They never lived together after 
that time, and when the case at bar was tried in the dis- 
trict court the diverce Rad been granted. The plaintiff 
testified that from the time of their marriage, which was 
something less than three years before the action for 
divorce was begun, until some time in November, 1908, 
their marriage relations had been pleasant and in all re- 
spects satisfactory. He testified that in November, or 
early in December, 1908, their relations were changed. 
“She became indifferent to me and the home in general.” 
We was asked whether from the 15th day of November, 
1908, until April 1, 1909, his wife’s attitude toward their 
infant child and their home was different from what it 
had been prior to that time, and answered: “It was, she 
seemed to be indifferent.” She testified that during all of 
their marvied life he was abusive to her, and was very fre- 
quently guilty of acts of personal violence against her. In 
this she was corroborated by her mother, and to some ex- 
ient by other witnesses who seemed to be disinterested 
and reliable. It would seem that, whoever was at fault 
for the alienation of her affection for her husband, it had 
been substantially accomplished on or before the 1st day 
of April, 1909. There is no evidence that she knew or 
had ever seen defendant prior to some time in January, 
1909, several weeks after the process of alienation had be- 
yun, according to the plaintiff's testimony. In January, 
1909, the plaintiffs wife with a young lady and a small 
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child, attended the automobile show in Omaha, and there 
she casually met the defendant. There is no evidence of 
any impropriety or anything unusual under such circum- 
stances between them on that occasion, The plaintiff tes- 
tified that on the 26th day of March, 1909, he heard a 
conversation between his wife and Mr. Bergers on the tele- 
phone which would indicate improper relations between 
them at that time. He is not supported in this testimony, 
and both his wife and Mr. Bergers deny that they ever had 
any conversation over the telephone at any time. Several 
circumstances are testified to as occurring after the di- 
vorce proceedings were begun that would indicate similar 
relations between her and Mr. Bergers. The plaintiff and 
his brother testify as to having watched Mr. Bergers’ 
house some time during April, and that they saw the 
plaintiff’s wife come out of the back door of the house, and 
that she then substantially admitted to them that she had 
been in Mr. Bergers’ house for some time. Again, another 
witness testified that about the 1st of April lhe saw her 
coming out of Mr. Bergers’ house. This might have been 
before or after the commencement of the divorce proceed- 
ings, as the witness testified, “I don’t know anything about 
the date.” Another witness saw her and Mr. Bergers talk- 
ing in one of the public buildings of the city. This was 
about the time the divorce proceedings were begun. She 
and Mr. Bergers both testified that this was a casual mect- 
ing and only a few words passed between them, which was 
not disputed. While the divorce proceedings were pend- 
ing, and after the case at bar was begun, on the invitation 
of Mrs. Phelps’ parents, Mr. Bergers called at their home, 
where she was living. From that time on Mr. Bergers 
seems to have taken an interest in her relations with her 
husband, and in furthering the prosecution of her suit, 
as well as in the defense of his own. The plaintiff was 
very active in watching the actions of his wife while these 
suits were ponding. He says that he was frequently driv- 
ing with his automobile to keep watch of her aud Mr. 
RBergers, On these oceasions he gencrally took some female 
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coinpanion with him to assist in the watch, and particu- 
larly and frequently a certain married woman, whom he 
says had formerly been a schoolmate of his, and with 
whom he was on quite friendly terms. On the other hand, 
his wife was also watching him, and the evidence shows 
that Mv. Bergers continually assisted her in this. During 
this, time the plaintiffs wife and Mr. Bergers were fre- 
quently seen driving in his automobile, and they made no 
denial of it on the witness stand. 

We think that the evidence upon the main issue pre- 
sented wus sufficient to justify a subinission of the case 
to the jury. There was, however, no evidence to justify a 
verdict in the amount found. When we consider the re- 
lation that had existed between the husband and wife be- 
fore she had ever seen or known anything of the defend- 
ant, and the plaintiff's surroundings and conduct before 
and after their separation, it is impossible to believe that 
this verdict of $16,666.67 was based upon any considera- 
tion by the jury of the actual damages that the plaintiff 
might have suffered. It clearly shows that the verdict 
was derived from something other than the evidence in 
the case. <A verdict so obtained cannot be allowed to 
stand. The trial court required the plaintiff to remit a 
large part of the verdict. Tf the verdict had been of sueh 
a nature as to justify the belief that the jury had at- 
tempted to derive their verdict from the evidence, a remit- 
titrr might he required and an affirmance justified; but 
when it appears that the verdict must have heen reached 
from passion or prejudice, or through some influence out- 
side of the evidence, it is the duty of the court to set it 
aside. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 

REVERSED. 


862 NEBRASKA REPORTS. [ Vor. 92 


Allen v. Dawson County. 


ADOLPHUS M. ALLEN, APPELLEE, V. DAWSON COUNTY ET 
AL., APPELLANTS. 


FILED JANUARY 16,1913. No. 16,919. 


1. Taxation: Listixc Proverty. One who takes cattle and hogs upon 
his farm to keep and feed for a nonresident of the county has 


control of them for the owner, within the meaning of section 10927, 
Ann. St. 1911, and is required to list such property for taxation. 


InguncTion. If such stock is assessed in the name of the 
person so in contro! of such stock on the ist day of April, and he 
purchases the same after that date, but before they are actually 
assessed, and afterwards disposes of the stock, he cannot enjoin 
the collection of the tax against his property generally on the 
ground that he was not the owner of the stock on the Ist day of 
April. 


Arrrar. from the district court for Dawson county: 
Bruno O. HosrerLer, Jupce. Reversed with directions, 


T. M. Hewitt and F. A. Cook, for appellants. 
Warrington & Stewart, contra. 


SENGWICK, J. 


The plaintiff began this action in the district court for 
Dawson county to enjoin the collection of a personal prop- 
erty tax. The district court enjoined the tax perpetually 
as prayed, and the county has appealed. 

There is no substantial conflict in the evidence. It ap- 
years that the plaintiff is the owner of a farm in Dawson 
county, and that some months prior to the Ist day of 
April, 1909, one Wulff, of South Omaha, sent several hun- 
dred head of cattle and some hogs to the plaintiff's farm, 
where they were kept and fed. The plaintiff testified that 
while the cattle were cn his fim one William Kountz, who 
was sent out by Mr. Wulff, had chivge of them. The cat- 
tle were, however, in plaintiff's yards and were being fed 
with plaintiff's hay. He testified that Wulff “was to pay 
me for my teams and men, and for the engine and steam 
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for grinding and preparing the feed.” Withont doubt the 
cattle were in the plaintiff's control within the meaning 
of the statute. Mr. Wulff, plaintiff testifies, “is a stock-. 
Ivoker, commission man at South Omaha.” He also tes-— 
iifies that soon after the Ist day of April, and before the 

cattle were actually listed for assessment, he bought the 

cattle and hogs, and still continued to keep them on his 
farm. The evidence shows that the assessor went to his 

farm to assess the plaintiff abont the Ist day of April, and 

the plaintiff was not at home. Soon afterwards he calle:l 

there again, and the plaintiff informed him that he was 

sick and unable to attend to the matter. The third time 

he called in the latter part of May, and, the plaintiff still 

not being at home, the assessor conferred with the men 

who were in charge of the plaintiff's farm in his absence, 

and they listed the cattle and hogs, and one of them signed 

the assessment schedule, signing the plaintiff’s name, “by 

Charles Fletcher,” without specifying the capacity in 

which he signed it. Plaintiff claims that the tax was void 

because the property was not his property on the 1st day 

of April and ought not to have been assessed to him. 

There appears to be no other question presented; and it is 

not claimed that the property was assessed or taxed, un- 

less this assessment and tax is valid. 

We think the district court was in error in enjoining 
the tax. Section 10927, Ann. St. 1911, requires that every 
person shall list all personal property controlled by him 
as the agent or on account of any other person, county or 
corporation whatsoever. It was then the duty of this: 
plaintiff to list this property as property under his con- 
trol on the ist day of April. If he had done so, he would 
have had a lien upon the property “for the taxes thereon 
until he is indemnified against the payment thereof.” Ann. 
St. 1911, sec. 10915. If the property had heen properly as- 
sessed as the property of Mr. Wulff in the name of this 
plaintiff as his agent, it would have been the duty of the 
plaintiff to keep possession of the property until he was 
indemnified, and would of course require him to see that 
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the taxes were paid. Soon after the 1st day of April, and 

before the assessment, he bought these cattle himself, and 

he cannot now be heard to say that he is not liable for the 


taxes. 
The judgment of the district court is reversed and the 


cause remanded, with instructions to dismiss the action. 


REVERSED. 


INDEX. 


Abatement, 


1, 


In a mortgage foreclosure, in which a partnership and its 
Members are made parties, and summons is served on the 
members, and after service one of the members dies, the suit 
does not abate, but may be prosecuted against the surviving 
partners. Dineen v. LONNING... 0. ccc cece cee eeeeanvens 
In foreclogure, in which a partnership and its members are 
made parties, the fact that at the time of entering the decree 
plaintiff requests a dismissal as to a partner who died pend- 
ing the suit does not operate as an abatement of the suit. 
Dineen v. Lanning... ceccee awe ee pebaia es reaver reer re 


Adverse Possession. 


1. 


= 


Adverse possession for 10 years held established by the un- 
contradicted evidence. Schwartz v. Anderson........ceeres 
That land is not correctly described in defendant’s muni- 
ments of title will not prevent the running of limitations, 
there being no question ag to its identity. Schwartz v. 
Anderson ..... SERRA STEER Gee OSE Saw Eee reer rT er 
Qne who has been in the open, notorious, exclusive adverse 
possession of realty for 10 years has a valid title thereto. 
Woodcock v,. Unknown Heirs of Crosby.......... arate iwi scarseaneee 


. Proof of possession of realty as owner is not lHmited to 


declarations of the claimant; the character and quality of 
the possession and use may be shown. Woodcock v, Un- 
known Heirs of Crosby... .cccccccccecncecsces pees e tacke 


Agriculture. 


1. 


Under secs. 8-11, laws 1858, pp. 220, 221, authorizing county 
aid to agricultural societies, held that the words “all such 
real estate and improvements” refer only to real estate 
purchased and improved by the county. Owen v. Main..... 


. The purpose of sec. 11, laws 1858, p. 221, was to allow an 


agricultural society the use of county funds to a limited ex- 
tent, in trust, and to prevent their diversion to private use 
4f the society failed to carry out the purpose of its organiza- 
tion. Owen v. Main......... aleve gdeel beats Saree oad aie new 'e aSeegeei ee 


. Sec. 14, laws 1879, p. 400, amending laws 1858, p. 219, held 


to make no change with respect to the right of a county to 
recover the amount of its contribution to a defaulting agri- 
cultural society. Owen v. Main... .ccccccccccccacuccceuecs 
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Appeal and Error. See Crepirors’ Suir, 8. CrrmrnaLt LAw. Jupe- 


MENT, 4. JUSTICE OF THE PEACE, MUNICIPAL CORPORATIONS, 
1. Preapine, 1. RAprE, TRIAL. 


. Under sec. 144 of the code, power is given an appellate court 


ge 


to conform the pleadings to the proof only where the amend- 
ment does not change substantially the claim or defense. 
Peterson v. Lincoln County. ...ccccsccccccrcccvcsccecseess 
The power of the supreme court to permit an amendment of 
a pleading to conform to the proof is only exercised to sus- 
tain a judgment, except where it clearly appears that a re- 
fusal to permit the amendment would cause a miscarriage 
of justice. Peterson v. Lincoln COunty...ccervccesceceseces 
The decision of questions on appeal becomes the law of the 
case, and, for the purpose of the litigation, settles conclu- 
sively the points adjudicated. Helming v. Forrester....... 


. On a foreclosure, where the trial court failed to credit the 


proper amount of rents and profits on the mortgage debt, 
the supreme court will determine the amount, and remand 
the cause, with directions to modify the decree accordingly. 
Attwood Vv. Warner. .ccsceceves eeieaaieue Be Bie led ella ge Qeecovene iain 


. It is not necessary to decide whether a general demurrer 


to a petition will lie, where the question of law is presented 
and determined under other assignments. Chalupa v, Tri- 
State LAN. COs oie cen eee ee Bee ea bce Fee Tae wes ee Mak Owe 
Where an order dismissing the case was omitted from the 
record and transcript by the county judge, the district court 
may return the transcript so that a nunc pro tunc entry may 
be made. Goetz Brewing Co. v. WAIN... cccccev ever svcece 


. On appeal from the county court, the district court may 


order the transcript to be returned to the county judge for 
proper certification. Goetz Brewing Co. v. Waln........... 


. Where the district court has sent a transcript to the county 


judge for certification, the failure of the county judge to re- 
turn it duly certified within the time allowed for taking 
appeal will not deprive the district court of jurisdiction. 
Goetz Brewing Co. vo, WEIN. 00. ccc cece ce cece eee e teenies 


. Error in refusing a continuance will not be considered, 


10. 


11. 


where plaintiff dismissed her action, and the cause was 
tried on the cross-petition of defendant, and there was no 
further application for continuance on the trial of the cross- 
petition. Shevalier v. Stephenson... .. 0... cccecvcceecveeee 
Error in favor of the losing party is not ground for reversal. 
Woodcock v. Unknown Heirs of Crosby......... sue evartece Baking 


Questions presented by amendment to motion for new trial, 
made more than three days after verdict, and without a find- 
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Appeal and Error—Continued. 
ing that the party was unavoidably prevented from present- 
ing such questions within time, will not be considered by 
the court. Davis v. Taylor & SON... ccc cece cece ee nee eees 769 


12. The supreme court will not by judicial notice introduce into 
the record facts of which the trial court had no knowledge. 
Fassler’ uv. Streit wc cece ccc ccc ec nce ccevere Sb rales winnie Mo aieies 786 


13. The findings and judgment of the trial court will be set 
aside where they are clearly against the weight of evidence. 


PAler 205 TL OOVCR 05 5.35 eid case Gab ie 5a ede was, 0 Weak: Viale 8 Sine Sates whe 221 
14. A verdict on conflicting evidence will not be disturbed. - 

Kinney v. Chicago, B. & Q. R. Co.......06.. So Set tarda 383 

Schmidt v. Village of Papillion......... ee eee Pate ob §11 


15. In reviewing a direction of verdict for plaintiff, the court 
will assume the existence of every material fact which the 
evidence of defendant establishes or tends to prove, and 
proper inferences from such facts. Central Nat. Bank v, 
Ericson .....0. ahdvategek Tia stele secepsiie Neo uaeieeioraded sponse Le ee ase wee 395 


16. Affidavits on motion for new trial cannot be considered un- 
less preserved in a bill of exceptions. Schmidt v. Village 
Of Papillion ....cceeveceeees ofits Say eaten suithieye setae s ibaa epavend -. 511 


17. The supreme court will not consider a purported bill of 
exceptions when not authenticated. Union Stock Yards Nat. 
Bank v. LGMD ..cccccccecccaccccecccscercesenes ele Sart Sethe 608 


18. In a law action tried to the court, the findings have the 
force of a verdict. Providence Jewelry Co. v. Gray Mer- 
Cantile CO. ccccccccccecccracvsccees dnecbiawe’ aed whe hata are iets 633 


19. On appeal in equity, it will be présumed that the court de- 
cided the case solely on competent evidence, and no errors 
in receiving evidence will be considered. Shevalier v, 
Stephenson ....+.+- Stile o OS a ae ae ets iG: buble tA wise dew Hales Wiese 86 o. OLS 


20. The supreme court must consider an appeal on the evidence 
before the trial court, except where new matter arising 
after the entry of judgment is brought into the case by sup- 
plemental proceedings. Fassler v. Streit...... sa cose eye ie eles 785 


21. Failure to instruct as to the burden of proof will not require 
g reversal, when no such instruction waa requested. Chalupa 
v. Tri-State Land Co, ....... Biehdce da Ebi a trays at delandsl os cocceee ATT 


22. Where plaintiff was not guilty of contributory negligence,- 
the submission of that question by an erroneous instruction 
is not prejudicial to defendant. Mitchell v. Omaha Packing 
, Of a eee Gear hGX alee nae eee areata eh eiatiers pis bile Sle etee scones 496 
Beebe v. Scott’s Bluff County.......... eiehonbidacdiate ieee wee, DOL 
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23, 


24, 


25. 


If a verdict is the only one justifiable by the evidence, the 
instructions will not be examined. Schwartz v. Anderson.. 


The refusal of en instruction as to agency of husband held 
not ground for reversal, where the evidence is not preserved. 
Union Stock Yards Nat. Bank v. Lambd....... Se Mare Ve ereterehas 


Where the verdict and judgment are the only ones which 
could be legally returned under the evidence, the instruc- 
tions will not be examined. Goetze Brewing Co. v. Waln.... 


Bailment. 
Where a bailee returns property bailed in a damaged condi- 


tion, the burden is on him to show that the damage did not 
occur through his negligence. Davis v. Taylor & Son...... 


Banks and Banking. 


1. 


So much of the depository law of 1891 (laws 1891, ch. 50) 
as required depository banks to give bonds for deposits of 
public funds is repealed by sec. 46 of the banking act of 
1909, as amended by ch. 8, laws 1911; and a state bank by 
complying with that act is entitled to its pro rata share of 
public funds without giving bond. State v. Hevelone...... 


. A bank held not liable to a depositor for failure to pay a 


check in currency, where he subsequently accepted a draft 
and immediately transferred it and used the proceeds; the 
draft being paid by the drawee. First Nat. Bank v. Wheatley, 


Bills and Notes. See EVIDENCE, 1. Prieaptna, 3. 


1. 


we 
. 


Settlement of a disputed claim may constitute a considera- 
tion for a note, if the claim is made by the payee in good 
faith, though he may be mistaken as to the basis thereof. 
Musser v. Musser ....... a oe ebaistiasica sad teehee busteinbs ha SPaveiaila or BS shart 


Where the consideration for a note was a disputed claim 
as to whether a prior note had been altered before or after 
delivery, if the claim was made in good faith, plaintiff need 
not establish that the maker altered it after its execution. 
Musser V. Musser oo .cccccnccesecencvcece ee rere Teer ee 


An instruction for plaintiff on the ground that a note was 
purchased from an innocent holder is erroneous, where rea- 
sonable men may properly infer from all the evidence that 
the holder in making the purchase acted for plaintiff, who 
had actual knowledge of valid defenses. Central Nat. Bank 
v. Bricson ......06- sewevewe< rsh o\a ware erasale Ste ee es a enetezeyetecs 


Where fraud in the inception of a note is pleaded as a de- 
fense and supported by proof, in an action by an indorsee 
against the maker, the burden is on plaintiff to show he is 
@ bona fide holder. Central Nat. Bank v. Ericson.......... 
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Bills and Notes—Concluded. 
5. In an action on a note, where coverture is a defense, and 
it is not alleged in the petition that defendant is a married 
woman, defendant must allege and prove the fact. Union 
Stock Yards Nat. Bank v, LaMD....ccceccccccccseccceces - 608 
In an action on a note, if it is proved that defendant is a 
married woman, the burden is on plaintiff to prove that the 
contract was miade with reference to and for the purpose 
of binding her separate estate. Union Stock Yards Nat. 
Bank U.. COMB ciivvcec cc ie sie wie wees be eeewedes whee eee 608 
7. The negotiable instruments act (Comp, St. 1905, ch. 41) does 
not apply to negotiable instruments executed and delivered 
before it went into effect. Fassler v. Strcit...........0. oe. 785 
8. While an assignment of a mortgage may be effective to 
transfer the equitable titie to the nete secured, it is not a 
commercial indorsement cutting off defenses available to 
the maker against the original payee. Fassler v. Streit... 786 


- 


Brokers. 

An agreement between partners that one partner may sell 
partnership land is not within sec. 74, ch. 73, Comp. St. 1911, 
relating to brokers’ contracts to sell lands. Majors v. 
MOG OTS. soi0e 6 ordeals as sia ies 3 OSS TC ob eae eee a wees ere tegeses ee 410 


Burglary. See Criminat Law, 22. 
1. Information held sufficient to sustain a conviction of bur- 


glary. Hardin v. Stat... . ccc ccc ccc eee c eet ence eteeevees 298 
2. Evidence held to establish the corpus delicti. Hardin v. 
BtACE. wiv visas ns nace Biaiand Seuss e fe onds eka eda ina 'eedh s laeeeteare eoee 298 
8. Evidence held to sustain conviction. Hardin v. State...... 298 
Carriers. 


1. Evidence in an action for injury to live stock held ingufii- 
cient to sustain judgment for plaintiff. Ward v. Chicago, 
Bt. Py Mob OTe CO. aie ee ieee Sale Soe Ba@atawaneenws vices, 188 
2. Verdict against a carrier for damages from delay in trans- 
porting live stock held sustained by the evidence. Kiser v. 
Chicago, B. & Q. RB. CO. cs cccccccveccccccccncecsscvaveces 531 
. In an action by a shipper against a railroad company to 
recover for grain doors for box cars used in an interstate 
shipment, held that an answer that the interstate commerce 
commission had made a rule that a carrier cannot reimburse 
shippers for such expense, unless expressly so provided in 
its tariff, failed to state a defense. Hanks v. Missouri P. 
BRE GOs. ssa Seegeigcicarnie Cia sas whiasele aa seais 80.9 Sa erahe Cech a ere Deere tes 594 
4. There being no allegation in an answer as to when a rule of 
the interstate commerce commission relied on ag a defense 
to ap action for grain car doors was adopted, it will not be 


eo 
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presumed to have been adopted before the car doors were 
furnished. Hanks v. Missouri P. BR. CO... cece cee eee enee 


Charities. 


1. 


ad 


A charitable institution conducting a hospital solely for phi- 
lanthropic purposes is not liable to inmates for negligence 
of nurses. Duncan v. Nebraska Sanitarium € Benevolent 
ASS esis. Sasediece dees reise wed rer ee Bierstalg tle oueecareee siete 
A charitable institution, by accepting compensation from a 
patient, does not thereby incur liability for negligence of 
nurses. Duncan v. Nebraska Sanitarium & Benevolent 
ASSN 8 assis ie ot este 8 ej 2 ws bea overs oe CaO Fees si eewea te aiAete.e% 


. A charitable institution is not necessarily liable for death 


of.an insane patient who committed suicide, though pay for 
her care was accepted under an oral agreement to keep a 
nurse in constant attendance. Duncan v. Nebraska Sani- 
tarium & Benevolent ASS’. ....ccevececccccceccctnvceccace 


Compromise and Settlement. 


1. 


2. 


In an action on a compromise, plaintiff must allege a rea- 
sonable foundation for his claim, and that it was made in 
good faith. Majors v. Majors... . ccc ccc eee cee een eeee 
A petition to recover on a settlement or compromise which 
does not show a consideration for the contract is demurrable. 
Majors v. Majors ...cecsceecceeee pibsecerere ha’ sedi dtacetosspecerorees vie 


Constitutional Law. See Drains, 1. Erections, 4. Licensss, 3. 


1. 


5. 


Waters, 1, 7. 
Where a statute authorizes a proceeding under the police 
power affecting property rights, and does not expressly pro- 
vide for notice to the property owner, the right to notice is 
implied, and where it is given under a procedure authorized 
by the legislature, and the party has appeared, he is not 
deprived of his rights without due process of law. Enter- 
prise Irrigation District v. Tri-State Land Co..........0.05 


. An ordinance making it unlawful for one operating a motor- 


cycle to carry another person on the machine in front of 
the operator held a valid exercise of police power. In re 
Wickstrum ..... GE DEGADS REEL POS PE pe ISR OREN PaaS 


. Ch. 42, laws 1905, relating to relocation of county seats, 


is void, under sec. 15, art. III of the constitution, as local 
and special legislation. State v. Kelso... .... ccc ces eer eee 


. A classification limiting provisions of a statute to a certain 


class then in existence, when applied to the relocation of 
county seats, is local and special legislation. State v. Kelso.. 


Secs. 31, 32, ch, 32, Comp, St. 1911, known as the “Bulk Sales 


594 


162 


162 


162 


4713 


. 473 


121 


523 


628 


628 


INDEX. 871 


Constitutional Law—Concluded. 

Law,” are not unconstitutional as legislating upon a subject 
not clearly expressed in the title. Appel Mercantile Co. v. 
Barker .....0.05. Oe ee ror or eee 669 

6. Secs. 31, 32, ch. 32, Comp. St. 1911, making all sales in bulk 
void as to creditors unless certain specified conditions are 
complied with, do not render the conditions separate sub- 
jects of legislation, within sec. 11, art. III of the constitu- 
tion. Appel Mercantile Co. v. Barker... . ccc cee eee ene 669 


%. Secs. 31, 32, ch. 32, Comp. St. 1911, do not violate sec. 3, art. I 
of the constitution, which provides that no person shall be 
deprived of his property without due process of law. Appel 
Mercantile C0. v. Barker... cc cece ccc cn ens cece stat ens case 669 

8. Secs. 31, 32, ch. 32, Comp. St. 1911, apply to all people of the 
state who engage in the business designated, so that the 
classification is not arbitrary so as to render the act special 
legislation. Appel Mercantile Co. v. Barkcr......... seceeee 669 


Continuance. See APPEAL AND Hrror, 9. JUSTICE OF THE PEACE, 


Contracts. See Eviprnce, 5. 

1. One who has contracted to convey to a street railway com- 
pany land for right of way purposes, and thereafter seeks to 
rescind the contract for fraud, must act promptly on dis- 
covery of the facts. Hnsign v. Citizens Interurban R. Co... 363 


2. Parol contract held to possess requisite elements of certainty, 
and to be established by clear and satisfactory evidence. 
Moline v. Carlson...... biel eoaecear bein: deeds eevee teeS side Tee ale aah 419 

8. In an action for tuition, evidence held insufficient to sustain 
judgment for defendant. International Text-Book Co. »v. 
Martin ......- calhieveaa Die erie Manca hitsidl EAE on ear Gras rath Maka trae © 430 


4. In an action on a written contract, where defendant denies 
plaintiff’s allegation that he has performed, the burden is on 
plaintiff to sustain the allegation. Witt v. Old Line Bankers 
Life Ins. Co...... eee cetera entree scrcesevesescrescess 163 


Costs. See InguncrTion, 4. 


Counties and County Officers. See ConstrruTionaL Law, 3, 4. 

1. Under sec. 4466, Ann. St. 1911, the county board alone hag 
authority to deduct delinquent personal taxes from claims 
allowed against the county. State v. Johnson.............- 736 

2. The county board acts judicially in the allowance of claims 
and the deduction of delinquent personal taxes from the 
amount due, and in rendering judgment for the remainder. 
State Vv. TORNSON. . ccc ccccccecccccesececs seetovcscccceseee 130 


Courts. 
1. In an action against the coroner and his surety for the value 
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of personal property sold to pay funeral expenses, the district 
court should adjudicate the whole matter, instead of render- 
ing judgment against the defendants and then sending the 
coroner to the county court to file claims against the estate. 
Lenderink v. SQWyer..ccccccccrecccvccecscccsceces Pres 


. Under sec. 28, ch. 19, Comp. St. 1911, the district court may, 


by rule, compel an inferior court or board to allow an appeal, 
or to make or amend records. Goetz Brewing Co. v. Waln.. 


Creditors’ Suit. , 
1. To maintain a creditor’s bill, proof of a judgment ai law, of 


the issuance of an execution and a return nulla bona is suffi- 
cient, in the absence of fraud or collusion, to show that 
plaintiff's remedies at law have been exhausted. Parsons v. 
OGINETS: iia Gicrele ee ice A isiaee Sralodeie Geel wacerese aye a gia es 


. In equity, the interest of a judgment debtor in a judgment 


against a city may be subjected to the claim of his judgment 
creditor. Parsons v. Cathers.......ccccceeeeee estore, wale Ws 


. Failure to dismiss a creditor’s bill on an answer alleging 


that plaintiff has possession of unsold collateral security, 
held not reversible error, where plaintiff, before reply, sold 
the collateral and applied the proceeds, and no one was 
prejudiced. Parsons v. Cathers.... ccc ccc cne ccc ce screenees 
The contract of husband and wife to support the father of 
the husband and pay him $50 a year is a personal contract, 
and the rights of the father thereunder cannot be subjected 
to the payment of a judgment against him. Valparaiso State 
Bank v. ScHhwart]..cccccrcccccccccvcccvccesevees eisdaie Sie, d tae 
Where the consideration for a contract of husband and wife 
to support the father of the husband was the conveyance of 
the father’s homestead, on which he retained a lien to secure 
performance of the contract, his interest will not be sub- 
jected to a judgment on an indebtedness incurred after the 
transfer. Valparaiso State Bank v, Schwartz.............. 


Criminal Law. See BurcLary. DrunKarps. EMBEZZLEMENT. ‘Homr- 


CIDE, INDICTMENT AND INFORMATION. INTOXICATING Liquors. 
Rare. 


1. Arguments and insinuations to the jury, not based on com- 


2. 


petent evidence, are improper. Kanert v. State.......... ae 
In a prosecution for rape, where there is evidence of several 
distinct crimes, and the prosecution has been required to 
elect on which it will proceed, the court should so charge; 
and it is error to instruct the jury that if the accused com- 
mitted the offense, and complainant was under the age of 15 
years, they should find accused guilty “as charged in the 
indictment.” Hanert v. State...ccccscovsccevcscccvecessce 
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Criminal Law—Continued. 


3. 


= 


10. 


11. 


12. 


18. 


14, 


An instruction that, if the state has failed to establish “each 
and every” one of the materia! allegations, the jury must 
acquit, is not prejudicially erroneous, because of the use of 
the words “each and every” instead of the word “any.” 
Larson v, State..... Ka ei DieOasa Sie laste eres ra Gaceuasrauaveiers ore erepiac aie ce 


. The accused’s mental condition as affecting his responsi- 


2 


bility is a question for the jury, and not the court. Larson 


VM. BState..ccccccrescece ao Sieben tate teliave sea ese Bate auats da Sava catat's cae, 


. It is without prejudice to accused to instruct in a trial for 


felony that certain facts stand admitted, when the accused 
and other witnesses have testified to such facts, and there is 
no evidence to the contrary. Goldsberry v, State.......... 


. If the court submits the question as to the venue of a crime 


fully and fairly, it is not prejudicial error to tell the jury 
that they have nothing to do with the law question involved 
in determining the proper venue. Goldsberry v. State..... 


. If accused desires jnstruction upon matters not mentioned 


by the court in its instructions, he should request the same. 
Goldsberry v. State. ....csevccveceee ai gaeisestenice o SuaGuccestsec riers os 


. Objection that important matters were omitted from the in- 


structions, without specifying what those matters were, will 
not ordinarily be considered. Goldsberry v. State......... 


. Where a plea in abatement presents questions of law only, it 


is proper for the trial court to determine them. Hardin v. 
State ..... pale e eececonics aaeltifece acest axe acbtane wy race seers ee: eiidiawe erent 


Refusal of requested instructions is not reversible error, 
where the court has fairly instructed on defendant’s theory 
of the case. Stehr v. State... ..ccccccccccccccceccccceecs 


An instruction defining reasonable doubt, which included 
the words “and instructions of the court,” held not erro 
neous. Stehr v, State... ccc cc cece c eee e eee neeene bssrscer werd 


One not an expert cannot give his opinion of the sanity of 
accused without first showing such knowledge of accused as 
would enable him to form an opinion. Larson v. State..... 


If an expert witness fails to testify to facts and conditions 
observed on which to form an opinion as to the sanity of 
accused, or that what he had observed was sufficient to en- 
able him to form an expert opinion, it is error to allow him 
to testify that he has not observed anything that led to the 
conclusion that accused was insane. Larson v. State....... 
Where accused, without objection, answered questions on 
cross-examination as to treatments. by his physician, held 
that he did not waive his privilege to object to the physi- 
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Criminal Law—Concluded. 


16. 


16. 


17. 


18. 


19. 


20. 


21 


22. 


23. 


24. 


25. 


cian’s testifying to confidential communications between 
them. Larson v. State... ccc ccc ccc cee ec erecenes Sie Doierasien%s 


Though it is error to allow a writing in evidence as the 
writing of accused without proof of his signature or other- 
wise identifying it as written or authorized by him, yet, if 
the substance of the writing is testified to by accused, the 
error is without prejudice. Larson v. State............... 
Where misconduct of a bailiff In charge of a jury is alleged 
in a motion for new trial, and the issue is submitted on con- 
flicting affidavits, the decision of the district court will not 
be reversed unless clearly wrong. Thrasher v, State....... 


Where objections to the impaneling of the grand jury are 
presented by plea in abatement, though there is no ruling 
thereon, the objection is waived, and cannot be taken by 
motion in arrest of judgment. Goldsberry v. State........ 


A nonresident attorney may be selected to assist the county 
attorney in felony cases, under the direction of the court, 
and he must qualify as directed by sec. 3, ch. 7, Comp. St. 
1911. Goldsberry v. State........ Sia aita’evorer rent oes ese od otbie S60 


It will not be presumed that the trial court neglected to 
administer an oath to an assistant for the prosecuting 
attorney. Goldsberry v. State............. se eieede.vbeawea¥ 
The recital in an affidavit filed with motion for new trial 
that the assistant prosecutor did not take the required oath 
will not establish that fact. Goldsberry v. State.......... . 


Objection that the prosecuting attorney is guilty of miscon- 
duct at the trial must be taken at the time, and it is too late 
if made for the first time in motion for new trial. Golds- 
Berry V. State... ccc cc cece cc ec anne ss Suahier brtisharto a cobatenat ons eiteaes 


The words “railroad car” in sec. 1, ch. 184, laws 1905, held 
to come within the title of an act relating to burglary. 
Hardin v. State... ce cccccccwvcvees POR Ce oe bee racelenersicete 


Evidence as to admissions by accused, in a prosecution for 
burglary of a railroad car, held insufficient to show that the 
admissions were obtained under threats. Hardin v. State.. 


A doctor who dressed the wounds of one accused of drunken- 
ness held incompetent to testify to his condition, under sec. 
833 of the code. Freeburg v. State... cece cee crew cece ence 


On a prosecution of a judge of election for having misread 
ballots cast, the ballots are the best evidence of how and for 
whom they were cast; and, unless they have been lost or 


mutilated, secondary evidence is not admissible. Deeder v. 
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Damages, See EMINENT DOMAIN, 3-5. MUnNicIpAL CorPORATIONS, 5. 
REPLEVIN, 3. SALES, 2, 4. WatTers, 12, 15. 

1. In an action for damages to growing crops, the amount of 
damage is a question for the jury. Chalupa v. Tri-State 

Land Co....... aides adidas indeed wre SiGe Aeon wardla Meee bartnetbae 

2. The difficulty of determining the amount of damage is not 
ground for denying recovery for wilful injury to growing 

crops. Chalupa v. Tri-State Land Co......-.66.5 Meigen toate 


Deeds. . 

1. Where a father conveyed land to his daughter by deed, which 
was returned to the father for correction, and not returned 
to the daughter, held that she had an equitable title to the 
land. Hoiladay v. Rich... ccc ccc r eee ee cca cacves eaves 


2. In a suit to cancel a deed as procured by undue influence 
and by promise of services never performed, decree for de- 
fendant heid sustained by the evidence. Moore v. Britizus.. 


3. A deed to a partnership in its firm name is not void, but 
vests an equitable estate in the firm for the benefit of the 
partnership business and creditors, and of the partners. 
Dineen V. LONning... 1. crc ccccccsccccnvccstecsevavensecs 


4, A mutual mistake in description in a deed will warrant its 
reformation to conform to the intention of the parties. 
Burke Vv. Welch... cece sccecvevecee eee eee ae Cre weaee 


Depositions. See InJsuNcrion, 5, 6. 

1. An officer authorized to take depositions may, at the request 
of a party, take the deposition of the opposing party, and 
may issue a subpana duces tecum, and compei his attend- 
ance as a Witness. Old Line Bankers Life Ins. Co. v. Witt.. 


2. An attorney having the custody of documents and papers be- 
longing to one of the parties may be required to produce 
such documents and papers as the client would be required 
to furnish. Old Line Bankers Life Ins. Co. v. Witt......... 


Descent and Distribution. See WILLS, 2. 
Manner of descent of realty under sec. 1, ch. 23, Comp. St. 


1907, stated. Whitford v. Kindel..... ccc vecsees Cone eeees 
Divorce. 

1. Evidence held to justify a decree of divorce for extreme 

cruelty and habitual drunkenness. Bora v. Boza.......... 


2. The mother is the only proper custodian of two children 
who, at the time she obtained a divorce, were one and three 
years old, respectively. Bota v. BOLO... 1... ccc cece es ceeaes 


3. Where the amount of alimony cannot be placed in a lump 
sum without hardship to defendant, and uncertainty to 
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Divorce—Concluded. 
plaintiff, the court should provide for the payment of a 
stated sum distributed over fixed periods of time. Boza v. 


BOUG, 26 skis whee 4 epsviee Voleie a Sissigastgcchotece oe OTR DCE o breie ele .. 7B 
4. Decree granting a husband a divorce on the ground of ex- 
treme cruelty held proper. Cronk v. Cronk..... etre asetere 534 
Drains. 


1. Sec. 24, art. V, ch. 89, Comp, St. 1911, providing that drain- 
age districts may dig ditches under and across railroads and 
public highways, is not violative of the constitutional pro- 
vision that the property of no person shall be taken or 
damaged for public use without just compensation. Douglas 
County v. Papillion Drainage District....... erenccrcenceeee TUT 


2. The legislature may grant drainage districts the right to 
cross highways, and if it imposes no conditions the county 
authorities can impose none. Douglas County v. Papillion 
Drainage District........... ee ee heed ea ewe k glared TTL 


8. Sec. 28, art. IV, ch. 89, Comp. St. 1911, requiring drainage 
districts to restore public highways which they cross, does 
not relieve such districts from the duty impcsed by common 
law and by sec. 110, art. I, ch. 78, Comp. St, 1911, to main- 
tain crossings on all such highways. Richardson County v. 
Drainage District ....... cece eeeee eee er ne re rere Cree T75 


4. Where a new channel has been made by a drainage district 
for a stream which has been bridged by the public, and the 
new bridge relieves the county from maintaining the old 
bridge, the new bridge should be maintained by the public, 
and not by the drainage district. Richardson County v. 


DrQinage: DiStrick 6s seca ie.e bce Fal sie wie 8 Sle S566, 6b CARD OY wee 175 
Drunkards. 
Instruction held to be an erroneous definition of drunken- 
ness and intoxication. Freeburg v. State.......... Wee sees 345 
Easements. 


One seeking to close a way over his land which has been 
used by his neighbor for more than 10 years has the burden 
of showing that the use was permissive, and not under a 
claim of right. Majerus v. Barton............. Sted ae tee ooee 685 


Ejectment. 
Where parties entitled to the possession of land execute to 
their attorneys a quitclaim deed to an undivided cne-half of 
the land as security for their services, such deed is in effect 
a mortgage, and it is not necessary to join the grantees as 
plaintiffs in an action in ejectment. Helming v. Forrester.. 284 


INDEX. 


Elections. See CRIMINAL Law, 25. 


1. 


10. 


Under sec. 45, ch. 52, laws 1907, the 500 electors who must 
be present at a mass state convention to form a new 
political party need not be the identical 500 who sign the 
agreement to form such party. Morrissey v. Wait......... 


. Secs. 39, 40, ch. 52, laws 1907, providing for nomination of 


candidates by a convention or committee, apply to nomina- 
tions by new parties for general elections, as well as to 
nominations by old parties in special elections and for offices 
excepted from the provisions of the act. Morrissey v. Wait.. 


. Where a new party is formed after the time for holding 


primary elections, nominations may be made by mass con- 
vention, under sec. 45, ch. 52, laws 1907, and certificates of 
nomination may be filed at the time specified in sec. 40. 
Morrissey v. W@it.......0. Sisyereiistes ena gi areler sie ae ais ereesein nee aha 


. Statutes relating to the exercise of the elective franchise 


and nomination of candidates, either at primaries or by con- 
ventions or committees, should be construed in the light of 
sec. 22, art. I of the constitution, guaranteeing that all elec- 
tions shall be free. Morrissey v, Watt. ... cece cece aeons 


. Ch. 26, Comp. St. 1911, recognizes political parties, and dele- 


gates to each party the right to vote at primaries and gen- 
eral elections for their own candidates nominated without 
interference of members of any other political party. State 
vw, Wait ......... eie'ese ears avers Ce ee ee eS 


. The preferential vote of a political party at a primary for a 


candidate for president, while morally binding on delegates 
to the national convention, has no relation to candidates 
nominated for presidential electors. State v. Wait......... 


. Persons nominated at a primary for presidential electors are 


nominated, not to vote for any particular candidate then 
known, but for the candidate who may subsequently be 
pominated by the national convention of the party. State 
Di WGI ocacwivees sarees go Wiese:b Sra eedee. eScA ey ace e wisibde trosiaeecs 


. By sees. 1257, 140, ch. 26, Comp. St. 1911, every voter has the 


right, by a single cross, or by one manipulation of the lever 
of a voting machine, to vote a straight party ticket; and the 
governing body or committee of the party may appeal to the 
court to enforce such right. State v. Wait................ 


. The national convention of a political party, or its national 


central committee, ig the supreme governing body as to 
national affairs, and has authority to decide which of rival 
conventions or committees in the state is the authorized 
convention or committee of the party. State v. Wait...... 


The legislature of this state, in providing for the “closed 
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11. 


12. 


13 


By 


primary,” has adopted the policy of allowing each political 
party to select its own candidates. State v. Wells......... 


Any one who has the statutory qualifications to fill an office 
may be a candidate for the office; and if he affiliates with a 
political party he may become its candidate, or he may be- 
come a candidate independently of all parties. State v. 
Wels! odss tess ead 36 oo ibrane ste sa Fo saho 8 Sobre Sr 4 ace Suw es Nose e aie re 
Under the primary law, no political party can be compelled 
to present as its candidate at a general election one who does 
not affiliate with the party. State v. Wells.............5.. 
If a political party at its primary makes no nomination for 
an office, a vacancy has occurred, and the proper party com- 
mittee may fill the vacancy. State v. Wells... ..ccveneveees 


Embezzlement. 


1. 


2. 


3. 


If an agent receives a draft from his principal with instruc- 
tions to purchase certain property, and the agent obtains 
the money on the draft and converts it, the jury are justified 
in finding that he obtained it as agent. Goldsberry v. State, 
Indictment under sec. 121 of the criminal code held to show 
that the principal whose agent was charged with embezzle- 
ment was a private person. Goldsberry v. State........... 


Evidence held to sustain conviction of embezzlement, Golds- 
berry v. State... ccccccasceccevees a ios lan tie 8 0.avel a'Bo end 6 Sllp/s ao: es 


Eminent Domain. See Drains, Il, 2. 


1. 


ie) 


If one acquiesces in an appropriation of his land for a public 
use, he cannot regain possession by ejectment, but he may 
recover the value thereof. Ensign v. Citizens Interurban 
Pee OO esse eee Rie Cie wb hie Wire wk B88 4 are BRR ke Bek 5 Sees 


. When the right of flowage of private lands has been acquired 


under the ad quod damnum act for a public purpose, if the 
use is changed to a different and private purpose, it is an 
abandonment of the right, but a change to another public 
use is not. Lucas v. Ashland L., M. € P. C0....... cece ee 


. Owners of riparian lands injured by flowage, and not in- 


cluded in the original ad quod damnum proceedings, may 
proceed under sec. 14, ch. 44, Gen. St. 1873; but after the 
dam causing the overflow has been built and the mill in 
operation for many years, they cannot abate the dam as a 
nuisance, or restrain its use till their damages are adjusted. 
Lucas v, Ashland L., M, & P. CO... ccc cece cece r eee eens ‘ 


. In a suit by the owners of riparian lands to enjoin the use 


of a water power and remove a dam, the court should, if the 
injunction is refused, allow plaintiffs such damages as they 
are entitled to, Lucas v. Ashlund L., M. & P. Co....sesee-. 
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Eminent Domain—Concluded. 

5. Riparian owners whose lands were not included in ad quod 
damnum proceedings should be allowed such damages as are 
caused by the dam; and those whose lands were included 
should be allowed such damages as were caused beyond those 
allowed in the original proceedings. Lucas v. Ashland L., 
M. & P. Co....... Sie eiibla ata ad sera Wai eee hai) 6 HS eiaig eR ReneS Seed Se 550 


6. Whether an undertaking is a public utility is largely within 
the discretion of the legislature, and, unless it is clearly pri- 
vate, courts will not interfere with its discretion. Lucas v. 
Ashland L., M. & P. Co....... Neues 8 leew le sys he al oera aes 550 
%. The use of water power to generate electricity to supply a 
city and its inhabitants with light and power is a public use. 


Lucas v. Ashland L., M. & P. Cao....... or Seaeinjare enter ere S eet ss 550 
Equity. 
When equity has taken jurisdiction of a controversy, it will 
dispose of the whole matter. Shevalier v. Stephenson..... 675 


Estoppel. See HusBpanD AND WIFE, 3. Waters, 5, 14. 

1, Mandamus brought by a private citizen under sec. 2, ch. 71, 
Comp. St. 1911, cannot estop the state in other litigation 
from taking a different position; the state being a nominal 
party. State v. RYAn.......ccce cc cee eee ees BG sdialenels i aladee 636 


2. Where a grantee conveys land in the name by which he holds 
it of record, he will be estopped as against his grantee to 
allege that it is not his true name. Butler v. Farmland 
Mortgage & Debenture Co........... og G¥ sare wees Set .. 659 


Evidence. See APPEAL AND Error, 12-25, BILtys anp Notes, 2, 4-6. 
CrIMINAL Law. DEpOSITIONS. HUSBAND AND WIFE, 4-9. 
INTOXICATING Liquors, 1, 3. STREET RaiLways, 2, 3. TAx- 
ATION, 8. Towns, 1. WILL8, 4. WITNESSES. 


1. In an action between the original parties, it may be shown 
by parol that a note was delivered on condition that it should 
be payable only on a certain event. Musser v. Musser...... 387 


2. Where a written order for advertising shows on its face that 
it does not contain the entire contract, oral warranties made 
by the agent and the use of a sample in procuring the order 
may be shown by parol. National Engraving Co. v. Queen 
City LAUndry .cccccccerccccccecceccnes Wate: hater eter ve Seasatestate 402 


3. Oral warranties by an agent that goods sold would be equal 
to samples may be shown by parol. Providenee Jewelry Co. 
wv. Gray Mercantile CO... ccc cece cece en ccc cee e ee ene ence 633 
4, Secondary evidence is admissible only when primary evi- 
dence cannot be secured. Deeder v. Staté.........-...500- 662 


6. Evidence of a separate oral agreement between parties to a 
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Evidence—Concluded. ; 
written contract, as to matters on which the contract is 
silent, is admissible. Wehnes v. Roberts..........ceeeeaee 


6. A superseded decree, pending appeal, is not admissible to 
prove a final adjudication determining the rights of the 
parties. Fassler v. Streit... ccs cece cece cee c enn e nee wees 

7, Where a party whose rights are affected by a decree pleads 
that the decree is not final, and introduces evidence of an 
appeal therefrom, he cannot use the decree as evidence of a 
final adjudication determining the rights of the parties. 
Passter: Vi BWCib octal es foie het wales ob Se ee S a eee ks 

8. While a court will take judicial notice of its own records, it 
will not in one case take judicial notice of the records in an- 
Other case. Fassler V. Streit. .cccccccccccccecsececcsveces 


9. A city ordinance may be proved by original records, though 
the charter provides other methods. Van Valkenberg v. 
RUtherfOrd vse ccccreicseeccccescveescsaves Viulishewes awakes 


Exceptions, Bill of. See APPEAL AND Error, 16, 17. 


Execution. 
One not a party to proceedings in which judgment is entered 
may enjoin the levy of an execution on his property to 
collect the judgment. Tierney v. Hvans......cceecevecnces 


Executors and Administrators. 
1, Where a coroner sold personal property to pay funeral ex- 
penses, he is entitled to set off the funeral expenses against 


the administrator’s claim for the value of the property sold. 


Lenderink Vv. SQWYEL. cc ccc ccc cece ence cee cecaneees ee oe i 


2. Where a coroner sold personal property to pay funeral ex- 
penses, he was at most an executor de son tort; and the ad- 
ministrator, being bound to pay the funeral expenses, can- 
not complain because the coroner paid them. Lendcrink v. 
SQWYCT cv cccscceseces Fi Wale Pees eh Se Wee sla Bele lajeieraiels ares 


Fraud. See Contracts, 1. Sarus, 4. 
Petition held insufficient to entitle plaintiff to recover for 
false representation in sale of horse. Sherrill v. Coad...... 


Fraudulent Conveyances. 
1. Decree upholding a conveyance from a husband to his wife 
held proper. Parsons v. Cathers........ ccc cece ecaes Wisreuk 
2. If a husband and wife own two lots as tenants in common, 
and reside on one of them, which is of the full value of the 
homestead exemption, the husband’s interest in the other is 
not exempt, and a transfer to his wife without considera- 
tion will be set aside as fraudulent. Valparaiso State Bank 
v. Schwarts ..... PASCAL Chace VERO ERE ee Oe’ eT eee eee 
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Garnishment. 

One obtaining possession of merchandise purchased in bulk 
in violation of secs. 31, 32, ch. 32, Comp. St. 1911, is a trustee 
for the benefit of creditors of his vendor, and liable as 
garnishee. Appel Mercantile Co, v. Barker.......scscacees 


Guaranty. 

A guarantor is not liable on his contract, where the person 
for whose benefit it is made violates his own obligations and 
deprives the guarantor of the means of preventing the loss 
protected by the guaranty. First Nat. Bank v. Wheatley... 


Highways. See DRAIns, INDICTMENT AND INFORMATION, 2. 
1, If the driver of an automobile sees that a horse driven to a 
carriage is frightened, he should exercise ordinary prudence 
to avoid inflicting an injury. Tyler v. Hoover 


2. The mere fact that a horse becomes frightened by an auto- 
mobile on a highway does not render the operator thereof 
‘liable for resulting injury. Tyler v. Hoover............005 


3. The law does not denounce the use of an automobile on a 
public highway, and appellant was not guilty of negligence 
because he used one on the streets of a city. Tyler v. 
FLOQVE  saivieinis, creed Sietwie's wi aia scgre B eiede eek. Sars 


4. The driver of a horse and carriage has no rights in a high- 


way superior to the rights of a driver of an automobile. 
Tyler v. Hoover....... av Cho a's’ Biale.e. 3 %s1arbnt eo 8-dre ees 


5. The restrictions which the law imposes on all modes of 
travel on highways are such as tend to secure to the gen- 
eral public the largest enjoyment thereof, all persons having 
an equal right to travel in safety; and, when accidents 
happen as incidents to reasonable use and reasonable care, 
the law affords no redress. Tyler v. Hoover..........0+005 

6. The road law of Nebraska does not require a county or muni- 
cipality to guarantee the safety of its highways, but they 
must Keep them in reasonably safe condition for public 
travel. Beebe v. Scott’s Bluff County... .... ccc eee eee eee 

7. Where a county allows an open ditch to remain in the center 
of a public road, it may be liable for an injury caused 
thereby. Beebe v. Scott’s Bluff County.............. 00000. 

8. County held liable for injuries on highway. Beebe v. 
Scott’s Bluff County... 2.0... ccc ccc cece wees 


Homestead. See SPECIFIC PERFORMANCE, 3. 

1. One whose mental faculties are so impaired that she cannot 
form a clear intention to abandon her homestead will not be 
held to have done so merely because she left it for a short 
time till placed in an asylum. Whitford v. Kinzel......... 

2. AH presumptions are in favor of the preservation of the 
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homestead, and the burden of proving abandonment is on 


the one attacking the homestead interest. Whitford v. 
Kinzel ....... ‘ 


od CC i ey 


. Two adjoining tracts of land owned by husband and wife, 


respectively. and operated as a whole, held to constitute the 
family homestcad; no rights of creditors being involved. 
Whitford v, Kinzel........... 


. A wife is not, by virtue of the marriage relation alone, en- 


titled to recover rents of a portion of the family homestead 
owned by the husband, either before or after an attempted 
conveyance by him. Whitford v. Kinzel 


. Evidence held insufficient to establish the abandonment of a 


homestead. Whitford v. Kinzel 


. The term “homestead” in the statute means the hguse and 


land where the family dwells. Meisner ». Hill 


. The homestead is subject to execution sale on judgments 


against the holder of the title if its value exceeds $2,000. 
Meisner v, Hill 


. If the legal title to the homestead is in the husband, and 


there are no claims of creditors, on his death it vests in 
the widow for life, without regard to its value, and in the 
absence of a will his heirs take it subject to the widow’s 
life estate. Meisner v, Hill 


. Where the homestead is owned by husband and wife as 


tenants in common, and is of the value of the homestead 
exemption, neither can claim other real estate exempt. 
Valparaiso State Bank v. Schwartz...... ee cesoees 


Homicide. 


1. 


Evidence held not to sustain defense of insanity. Prince v. 
State 


ere ae ee ee ee ry ee 


. Evidence held to sustain a conviction of manslaughter. 


Stehr v., State.......cceeee 


. In a prosecution for homicide in negligently causing the 


death of a child, admission of evidence as to the existence 
of bruises, scars, and marks on its body /feld not error. 
Stehr v. State........... ‘ 


. One charged with the care and control of a child, who fails 


to obtain for it necessary medicaj aid, thereby causing its 
death, may be guilty of such criminal negligence as to 
render him guilty of manslaughter. Stehr v. State 


. Whether the negligence of one charged with the care of a 


child, which results in death, is such as to make him 
criminally liable is a question for the jury. Stehr v. State.. 


. For a parent having special charge of a child to so neglect 
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it that death ensues constitutes manslaughter, though death 
or grievous bodily harm were not intended. Stehr v. State.. 


Husband and Wife. See BILLs anp NOTES, 5, 6. 


1. 


Sec. 1, ch. 53, Comp. St. 1911, has taken away the common- 
law power of a husband to dispose of his wife’s property, 
and a married woman has the same power to dispose of her 


property that a married man has to dispose of his. Marsh 
v. Marsh 


. Contracts of a married woman must be with reference to 


her separate estate, and a contract to bind her separate 
estate binds only the property she has at the time, and the 
proceeds thereof; and if she assigns specific property the 


contract is “with reference to her separate estate.” Marsh 
vw, Marsh ..... ‘ 


. Though the defense of coverture is based upon lack of power, 


when a contingent interest in property is so remote as to be 
incapable of assignment, an attempt to assign it and subse- 
quent conduct, continued until after the assignor’s title has 
become perfect, may create an estoppel to deny the validity 
of the assignment. Marsh v. Marsh.... 


rr eeeae 


. In an action for alienation of a wife’s affections, she not 


being a party to the action, evidence of admissions made by 
her are incompetent. Phelps v. Bergers.......... 


. In an action for alienation of a wife’s affections, evidence 


that plaintiff mistreated his wife and was intimate with 
other women held competent as affecting the measure of 
damages, Phelps v. Bergers 


. Where, in an action for alienation of his wife’s affections, 


plaintiff testified to injuries to his feelings and mental 
suffering, he may be cross-examined as to his having mis- 
treated his wife, and his intimacy with other women. 
Phelps v, Bergers..cccercceae dieilateie..b/0 oleae ered ele avesacete ict levesetete 


. Evidence that defendant assisted plaintiff’s wife in procur- 


ing a divorce is competent as a circumstance tending to 
prove alienation of affections, but not proper to submit to 
the jury as an issue in itself. Phelps v. Bergers.......... 


. Where a parent or rightful adviser counsels a wife relative 


to marital trouble, the question of good faith calls for an 
instruction on that issue. Phelps v. Bergers......+...-0+: 


. Where a stranger interferes in the affairs of husband and 


wife, there is no presumption of good faith. Phelps v. 


.Bergers «..05 ere re er ete. Serer rete Te ere Toe 


Indictment and Information. See Burerary, 1. FEMBE2ZLE- 


1. 


MENT, 2, 


An indictment must be indorsed and the indorsement sub- 


883 


755 


189 


189 


189 


851 


851 


851 


851 


851 


851 


884 


INDEX. 


Indictment and Information—Concluded. - 


scribed by the foreman of the grand jury, but the signature 
of the prosecuting attorney is unnecessary. Goldsberry v. 
State ......- 00. ee re is 


. An information charging that defendant permitted his son, 


under 16 years of age, to operate his automobile on the high- 
way, and to drive past a team without giving warning, and 
-to drive past the team at a high rate of speed and return to 
the road within less than 30 feet from the team, will not 
sustain conviction, where the evidence showed that the de- 
fendant himself was operating the automobile. Coryell v. 
Btate ...cccsouee * 


Injunction. See ExEcuTION, MANDAMUS. TAXATION, 12. 
1, 


The district court, in a suit for specific performance of a 
contract to sell land, may enjoin the prosecution of an action 
of forcible entry and detainer pending on appeal from 
justice’s court, and may enjoin enforcement of the judgment 
while the appeal is pending. State v. Graves...:.....2065. 


. Equity may enjoin the bringing of successive suits for the 


same cause against the same parties, in the absence of evi- 
dence of good faith of plaintiff. Shevalier v. Stephenson... 
If an action at law has proceeded to judgment, and one of 
the parties brings successive vexatious suits for a new trial, 
defendant need not establish her legal rights before obtain- 
ing on cross-petition an injunction restraining the recom- 


* mencing of such suit. Shevalier v. Stephenson..... Ms Biases 


. Where a contract for school buildings was ultra vires when 


suit was begun to enjoin its performance, and before trial it 
was modified to bring it within the powers of the board, 
costs are taxable to defendant. Gaddis v. School District... 


. Equity will not enjoin an officer or party from taking depo- 


sitions of the opposing party and his attorney, unless it 
clearly appears that the officer is acting without jurisdiction, 
or is exceeding his lawful authority. Old Line Bankers 
Life Ins. Co. v. Witt... icc cece n ees Masiels se basis 


. A petition to restrain a notary from taking depositions 


which fails to state facts showing that the officer is exceed- 
ing his jurisdiction, or is requiring the production of evi- 
dence which is clearly privileged, is demurrable. Old Line 
Bankers Life Ing. Co. Vv. Witt. .recccscccrscccccccseseccece 


Insurance. 
1. Ch. 33, Gen. St. 1873, regulating insurance companies, applies 


to ajl kinds of insurance except life insurance. State v. 


BOrtOn cacccccrccccccccccscccernencsescevcseersvererens 8 
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Insurance—Concluded. 
2. All companies whose object is to transact insurance business 


in thig staté must obtain license ag the statute provides. 
State v. Barton...... 4 des ater argirebiel Sialls wersue esa; eoareianeere'eys wieiee wew ele 


Intoxicating Liquors. 


1. 


In @ prosecution for the sale of whiskey in violation of ch. 
50, Comp. St. 1911, evidence held to sustain a conviction. 
Nizon. 0. States ccc vce ccewe sess anata secs tees baewees Seis acerite 


. In a prosecution for an illegal sale of spirituous and intoxi- 


cating liquor, an instruction that the law provides that all 
persons who sel] any spirituous liquors or any intoxicating 
drinks without a license are guilty of a misdemeanor, held 
without error. Nizon Vv. Staté......cceecceeeees geek Ay eelabes§ 


8. In a prosecution for an illegal sale of liquor, eld not error 


to recei¥e in evidence the federal liquor license issued to de- 
fendant; the objection to its introduction being that it was 
obtained by stealth. Niwon v. State... ..cccscecvceeesecees 


. Ina prosecution for illegal sale of liquor, an instruction that 


the name is not material, if the character of the liquor is 
shown to be intoxicating, held proper. Nixon v. State..... 
. A saloon license purporting to be issued to a deceased per- 
son in the company name used by him in his lifetime is 
invalid. Willow Springs Brewing Co, v. Newcomb......... 


Judgment. See Evinence, 6, 7. 


L 


Evidence in suit to vacate judgment held to sustain finding 
and decree for plaintiff. Cusick v. Brodsky............... 


. Revivor of a dormant judgment has no other effect than to 


reinstate the judgment and authorize execution. Tierney 
D,BGONS (eves wise Beas ONO SRS Witla eis meas eee coe 


. One not a party to the original judgment who fails to appear 


upon service of the conditional order of revivor is not made 
a party to the judgment by the final order of revivor. Tier- 
ney v. Hvans..... See eee cee e tree eee rete e renee teen sees 
. In proceedings to revive a dormant judgment, a finding for 
defendant on conflicting evidence will not be disturbed. 
Sandwich Mfg. Co. v, Huckfeldt..... cc ccc cece cee eens 
. A decree in equity is binding only on parties to the suit, 
but the matters determined cannot be litigated against a 
party on the ground that she is jointly liable with others 
who were dismissed before trial. Shevalier v. Stephenson.. 


. A cause determined on the merits cannot be litigated by a 


new proceeding before the same or any other tribunal. 
Trainor v. Maverick Loan & Trust CO... . ccc cece cee ees 
. A judgment on a demurrer to the merits is res judicata; 
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Judgment—Concluded. 
but a judgment on a demurrer based on a technical defect 


of pleading, a lack of jurisdiction, or the like, is not. 
Trainor v. Maverick Loan & Trust C0. ..ccccercccvcccccene 


Judicial Sales. 

1. A purchaser at a referee’s sale of land, over which a rail- 
road company has an easement of a right of way, cannot 
impose terms or make a bargain with the referee not author- 
ized by the court. George v. Pracheil......... savy erate ale Seca 


2. Where the court authorized the sale of a tract of land as a 
whole, held that the purchaser took such rights only as the 
referee could convey, which included the whole tract, sub- 
ject to a right of way easement of a railroad company. 
George v. Prachétil..... ccc ccc ce eens VHRAtS eae eR ies 

3. Though a bid at a referee’s sale may be withdrawn at any 
time before acceptance, yet the assertion of a claim that a 
railroad company’s right of way across the tract reduced the 
sum to be paid is not a withdrawal, and the purchaser is 
liable for the entire amount of his bid. George v. Pracheil.. 


4. Ordinarily judicial sales will not be set aside for inadequacy 
of price, in the absence of fraud or mistake, when the 
purchaser pays two-thirds of the appraised value of defend- 
ant’s interest in the land. Frederick v. Gehling............ 


Justice of the Peace. 
The continuance of a civil action by a justice for more than 90 


days, without consent of the parties, is a final order, review- 
able by proceedings in error in the district court. Tongue 


Landlord and Tenant. See Waters, 15, 16. 


Licenses. 
1. Under subd. 9, sec. 48, art. III, ch. 18, Comp. St. 1911, each 


city of the first class having more than 5,000 and less than 
25,000 inhabitants may levy a tax on every occupation, 
except those enumerated in the proviso clause. City of 
Grand Island v. Postal Telegraph Cable Co.......-.esec eee 
2. A city of the first class having more than 5,000 and less 
than 25,000 inhabitants may enact an ordinance imposing 
a reasonable license tax on telegraph companies. City of 
Grand Island v. Postal Telegraph Cable C0.......0.cceeeee 
3. An ordinance imposing a tax equa] in amount on all tele- 
graph companies is not violative of secs. 1, 6, art. IX of the 
constitution, requiring uniformity and equality. City of 
Grand Island v, Postal Telegraph Cable Co...........--00ee 
4, An occupation tax is not to be measured by profits of the 
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Liens, 


business taxed, but it is an incident to local self-govern- 
ment; and courts will not declare it void, unless clearly 
shown to be unreasonable or confiscatory. City of Grand 
Isiand v, Postal Telegraph Cable Co...... aise Ge diacere's vesceese 203 


Two parties having liens on land of sufficient value to pay all 


liens should act in entire good faith to realize sufficient to 
satisfy both liens. Frederick v. Gehling...........6. seeee 204 


Limitation of Actions. See Waters, 12. 


1. 


2. 


Service of summons in ejectment arrests the running of 
limitations in favor of a defendant who claims by adverse 
possession, though the form of action is subsequently 
changed to a suit to redeem. Butler v. Secrist............ 506 
Limitations do not run against an amended pleading setting 
forth a more complete statement of the original cause of 
action. Witt v. Old Line Bankers Life Ins. Co............. 763 


Mandamus. See Estrorret, 1. 
The supreme court has jurisdiction by mandamus to compel a 


judge of the district court to vacate an order of injunction, 
if the district court was without jurisdiction to make the 
order, State vw. Graves..........4. sigten wirateeessaua one ecscceces 383 


Master and Servant. 


1. 


Whether an employee is a fellow-servant or the representa- 
tive of the master is determined by whether he is charged 
with the performance of a duty which properly belongs to 
the master. Mitchell v. Omaha Packing Co0...........0+.. 496 


. Where a master directs an employee to perform a duty per- 


sonal to himself, he is liable for the employee’s neglect. 
Mitchell v. Omaha Packing Co........... ga Sbediewtey sceoee. 496 


. Telephone company Acid not negligent in placing a distribut- 


ing pole near the wires of a light company. Wilkins »v. 
Water € Light GOs cn isicc vdieestinn $ ian es eewiwiews eevee evens 519 


. The doctrine of assumption of risks arises from the relation 


of master and servant, and does not constitute a defense 
where that relation does not exist. Wilkins v. Water & 
Light Co....ecsevees a dtreles sistopets waeeaseas iiwedeukevanesown B13 
Where a machine is unsafe because not properly guarded, 
and an employee, with full knowledge of its condition, takes 
charge thereof without objecting, he assumes the risk of 
injury. Bradford v. Bee Building Co..... Willa a agcetelace¥arerevavares 571 
A servant assumes only such risks as are necessarily and 
usually incident to the employment. Tully v. Grand Island 
TElEPHON€ CO. .cccscccccsccccerssvettanceee ea Subse tevecv ate wie « 719 
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Master and Servant—Concluded. 
7, Where an employer has knowledge that the particular em- 


ployment is hazardous from extraneous causes beyond what 
it fairly imports or is understood by the employee to be, the 
master is bound to inform the employee, and, if he fails to 
do so, he is liable for resulting injury. Tully v. Grand 
Island Telephone CO... cccrccccccccaccccesccscesceseneces 


Mortgages. See APPEAL AND Exnor, 4, PRINCIPAL AND AGENT, 7, 9. 
1. Notes and mortgage held obtained by undue influence and 


without consideration. Holladay v. Rich... ....ccee ees eees 


2. By personal service of summons on a mortgagor who is 


3. 


owner of the equity of redemption, the court obtains juris- 
diction; and a mistake in the name of defendant, not 
brought to the court’s attention by motion or plea in abate- 
ment, does not deprive the court of jurisdiction, nor render 
the decree subject to collateral] attack. Page v. Bresee..... 
Where a mortgagee, without an agreement therefor, takes 
possession before confirmation of a judicial sale, he becomes 
liable to the mortgagor or his grantees for the rents and 
profits, Atéiwood v. Warner... ..c.ccceccceees Sisli-aie hostesses 


. A conveyance by a mortgagor to a bona fide purchaser vests 


the purchaser with the right to the rents and profits, which 
he may have applied on the mortgage debt. Attwood v. 
WPM? | <crsies Miedo ee hand Siero eo i er ptaearGtaih Sie fanenceusiele Goleta Sein ae ar 


. Where one takes title to real estate by his initial letters 


as his first name, subject to a mortgage, the mortgage may 
be foreclosed and notice given him by publication by such 
name. Lear v. Fickweiler. cc ccc ccc cee wees scs'Sle 6 Ordre aia 


Municipal Corporations. See Highways. Orricers, 4, 5, Taxa- 


TION, 7-10. Towns. 


1. A judgment in proceedings under sec. 8978, Ann. St. 1907, to 


detach territory from a village will not be reversed, in the 
absence of a showing of mistake of fact or law. Marsh v. 
Village Of Trenton. cc ccnccccccccccccsnctercectecsactoseres 


. Evidence held to sustain a judgment detaching territory 
from a village. Marsh v. Village of Trenton.............. 
. Power conferred on cities by subd. 4, sec. 48, art. III, ch. 


13, Comp. St. 1903, to sell the fee of vacated streets may be 
exercised by the mayor and council without a vote of the 
people. Van Valkenberg v. Rutherford..... Ose Sie wares aah 


. Where a municipal charter confers on a city power to per- 


form a particular administrative act, without specifying how 
it shall be exercised, the mayor and council may proceed by 
resolution. Van Valkenberg v. Rutherford................ 


. Where part of a street is vacated, only property owners 
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Municipal Corporations—Concluded. 


whose property abuts on the vacated part are entitled to 
damages. Van Valkenberg v. Rutherford....... dria ahs, ecb 


Names. See ESTOPPEL, 2, MorTcaaEs, 5. 


Negligence. See MASTER AND SERVANT, 2-4. STREET RaILwaAys, 2, 3. 
1. A snow storm of such violence as to prevent the moving of 


5 


trains is an act of God. Ward v. Chicago, St. P., M. & O. 


. In an action for damages on account of negligence, the negli- 


gence must be established by direct proof, or by showing 
facts and circumstances from which negligence may reason- 


‘ably be inferred. Ward v. Chicago, St. P., M. dO. R.Co.... 


. Whether an employee of a telephone company was negligent 


in ascending a telephone pole in proximity to an uninsulated 
electric light wire Held a question for the jury. Wiikins v. 
Water & Light Oo........... Spar gue. ase snitaiecve oousse Git otavelte oto uahe'lors 


. Where the manager of an electric light company is informed 


? 


that an uningulated guard wire in proximity to a telephone 
distributing pole has become charged with a heavy current 
of electricity, a delay of over 36 hours in remedying the de- 
fect may constitute gross negligence. Wilkins v. Water ¢ 
TAGE OOS ogee ste a iorsie ets aC raeha asaigis in teientid alee Bee eae ee Nara ae 
One who constructs a wail so that if it falls it will injure 
adjoining premises is bound to so construct it that it will 
withstand any gales reasonably to be expected. Schroeder 
v. Lodge No. 188, I. 0. 0. F....... Saiba were ater’. wise e eeceeav'edarg'ase 


New Trial. See APPEAL AND Error, 11, 
1. Prior to repeal of sec. 315 of the code, a new trial would not 


be granted in an action for personal injuries for smallness 
of damages. Norton v. Lincoln Traction Co.........-..66. 


. A motion for new trial cannot be amended by assigning new 


grounds after the time for filing such motion has expired, 
unless the party was unavoidably prevented from presenting 
the matter within the time. Davis v. Taylor € Son....... ‘ 


Novation. 
To constitute a novation, there must be an enforceable con- 


tract between the new debtor and the creditor, and the 
creditor must unconditionally release the original debtor. 
Goelz Brewing Co, v. Waln....... Sie Se aiapapteace tate wa, tree este 


Officers. 
1. At common law, if a person, while occupying one office, 


accepts another incompatible with the first, he ipso facto 
vacates the first office. State v. Wait... .. ccc eee eee eee 


2. Where the incumbent of an office accepts another office, one 
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Officers—Concluded. 
test of incompatibility between them is whether the nature 
and duties of the two offices are such as to render it against 
public policy for the incumbent to retain both. State v. 
WG ccna dedisg Bice forsee 8 Partin eeieacelnaies Wae'e eiasewaies Siisdts ete te aac 313 


3. Where acts or events have rendered an office vacant, the 
authority having power to fill the vacancy may elect or 
appoint another to fill it. State v. Wait...............000. 313 


4. Evidence held to show members of board of fire and police 
commissioners of South Omaha guilty of wilful neglect of 
duty. State v. Ryan..... ba FUR Velaro Sins Eb-o AWE ewe UR eee aree O86 


5. In guo warranto to oust members of fire and police board 
for wilful negleci of duty, evidence eld to sustain findings 
of referee against respondents. State v. Ryan........-..05 636 
6. An appointee to the office of secretary of the state banking 
board held to be a de facto officer. Patterson v. State...... 729 


7. Where a de facto officer discharged the duties of a state 
office, was recognized as entitled to the office, and was paid 
the salary, a claimant cannot, after the term, recover the 
salary from the state, though he was deprived of the office 
by an injunction wrongfully issued. Patterson v. State.... 729 

8. Where an appointee to office filed his bond, but later with- 
drew it, and discharged none of the duties of the office, he 
is not entitled to the salary, another having discharged the 
ofticial duties under a claim of right and having received 
the salary. Patterson v. State... ccc ccccccc cc necreerenrcecs 729 


Parent and Child. See Homicipz, 4-6. 
If a parent bas not the means for the child’s nurture, it is his 
duty to apply to the public authorities for relief, and failure 
to do so ig itself culpable neglect. Stehr v. State.......... 755 


Partnership. See ABATEMENT. BROKERS. STATUTE oF FrAups. 

The fact that a partnership, as a separate entity, is not served 
with summons in a suit does not affect the validity of the 
decree as to the equitable interests of the partners who were 
served. Dineen v0. LANNing....ccccccccrenccecvecs aiacare land 545 


Pleading. See AvPEAL AND Error, 1, 2, 5. Bilis AND NorEs, 5. 
CoMPROMISE AND SETTLEMENT. FRAUD. INJUNCTION, 6. 
PRINCIPAL AXD SuRETY, 1, 


1. Permitting amendment of answer after trial has begun {is 
within the discretion of the court, and unless abuse thereof 
is shown the action of the court will be upheld. Kinney v. 
Chicago, B. € Q. R. Go......65.. Ae ANE Bas NE ON a 8S 383 


2. An answer which admits that a railroad company “is now 
operating” the railroad, and does not deny that it was the 
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° Pleading—Concluded. 
owner at the time of an accident, does not raise the issue of 
ownership or operation at that time. Kinney v. Chicago, B. 
C2 OS Re CO sth Sard iid oisde eed kes eetaisd Co Biase sa fay siete 383 
3. Where the original answer pleaded fraud in obtaining a 
note and that it was given upon a condition, and the court 
permitted an amended answer pleading the condition only, . 
held no abuse of discretion. Musser v. Musser...........- 387 
4. Where a petition in an action for personal injuries sets out 
the facts, 1t 1s unnecessary to plead the conclusion to be 
drawn therefrom. Schmidt v. Village of Papillion,........ 511 
6. If a cause of action is stated, redundant matter will not 
render the petition demurrable as not stating a cause of 
action. Union Stock Yards Nat. Bank v. Lamb............ 608 


6. In an action for death from contact with an electric wire, 
petition held sufficient after judgment. Tully v. Grand 
Island Telephone C0.........4.5 Aaa Taide ah hcevaasators We Bie ata eaee T19 

7. Where a demurrer to a petition is sustained, and the plain- 
tiff makes no request to amend, but takes time to prepare 
a bill of exceptions, and procures an order for a supersedeas 
bond, he waives his right of amendment, and the court may 
dismiss his action. Old Line Bankers Life Ins. Co. v. Witt.. 743 


Principal and Agent. 
1. A principal must disaffirm the unauthorized act of his agent 
within a reasonable time after such act comes to his knowl- 
edge. Singer Sewing Machine Co. v. Barger.......+-.00005 539 


2. Where a note given for remainder due on a sewing machine 
provided that the machine was to remain the property of 
the seller until payment of the price, and the holder, with 
“notice that it has been altered, brings replevin upon the 
altered note, he thereby ratifies the act of alteration. Singer 
Sewing Machine Co, v. Barger... cccccececceeceereccces oe. 639 


3. Where a note was altered by the agent of the holder, plain- 
tiff bringing replevin upon the aitered note cannot recover, 
Singer Sewing Machine Co. v. Barger.........+.0+. 6 baa ae DOO. 


4. Authority to act as agent may be inferred if the party 
charged as principal causes third persons to trust and act 
upon an apparent agency. Triller v. Sadle........... omens, DED 


6. Where the nanie of the principal was signed to a lease by a 
firm as agents, who took a bill of sale and replevied hay 
growing on the iand leased in the name of their principal, 
he will be bound by what they did. Triller v. Sadle........ 579 


6. One assuming to act as agent for the estate of a deceased 
person in purchasing liquors without authority from the 
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Principal and Agent—-Concluded. 


10, 


11. 


12. 


probate court and without a license is personally Hable for 
the price of the liquors. Willow Springs Brewing Co. v. 
NGA CONUD ris sisi ea. shins o Wiaswd care We o6 04 ola e ie oo area Mies WONG ase ee Ne wterete 
Where one has placed his agent for investments in notes and 
mortgages in such a situation that persons would be justi- 
fied in regarding the agent as having full authority to make 


682 


collections, payment to the agent will be deemed payment 


to the principal. Walker v. Hale........ Dacaht oo -0s ghawweiaices 
Walker v, RUAG........eee serene Sessa tie ties eco ew euece Heels 


. Whether an act is within the seope of an agent’s apparent 


authority is to be determined as a question of fact from all 
the circumstances of the transaction. Walker v. Hale...... 


. In a suit to foreclose a mortgage, evidence held to sustain a 


finding that plaintiif’s agent had authority to collect the debt 
and satisfy the mortgage. Walker v. Hale... ..ccceeeeeeee 
Walker Vv, RUuddiccccccccccccncevevavecsee Soren Paonia 
That one to whom money due another is paid is not in pos- 
session of the evidences of indebtedness is not conclusive 
that he had no authority to receive payment, but is only a 
fact to be considered in the determination of such question. 
Walker v. Rudd... cee cece cece eee ees estore tee Be re 


That the payor of a note pays it without demanding a can- 
celation is not conclusive evidence of negligence, negligence 
being a question of fact to be determined from all the cir- 
cumstances. Walkcr v. Rudd.......-..6.. so Rip avenge erodes setter are 
Evidence held to show that a mortgagee who assigned the 
mortgage was the agent of his assignee, and that payment 
to him satisfied the mortgage. Walker v, Smith....... aise 
Walker v. Stewart.....csssccee Malodernnotwlnate moe ts eaves 


Principal and Surety. 


1. 


In an action by the surety to recover from a county judge 
expenses incurred in defense of a action on his bond, peti- 
tion held not to state a cause of action. American Surety 
CO, V. ViNSONNATEr...cccacccrnccecnccnerecsoenesteatosenees 


. Under a contract of suretyship, the surety is entitled to be 


protected against all necessary expenses incurred in defend- 
ing itseif against liability on the bond. American Surety 
Co, v. Vinsonhaler.......ccceeeuas re ra Bisetete Sa atta eee 


. The surety on the official bond of a county Judge held not 


entitled to recover unnecessary expenses incurred in defense 
of an action on the bond, where the surety had no reason to 
regard the expenses as necessary. American Surely Co. v. 
VInSonhaler ..ccccccccracecevcsvecccsesrsctesseterseceses 


Process, See TAXATION, 2, 
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Quieting Title. 


L 


2. 


In a suit to quiet title, evidence held to require a decree in 


favor of appeHant. Holladay v. Rich...........0cceee ree 
Pleadings and proof held to sustain a decree for plaintiff. 
Peterson v, Lincoln County ..ccccccceveccecsececccereees an 


Quo Warranto. See OFFICERS, 5. 


Rape. 
1. 


10. 


In a prosecution for rape of a female child under 15 years 
of age, it is not a defense that others have abused her. 
Bane rE 0, Slt vg. iisse aie sabe win Bae hs ToS ae eee OT aS 


. Where the birth of a child is relied on as evidence, and 


complainant has denied intercourse with any other than 
accused, she may be cross-examined as to circumstances 
tending to show that another is father of the child. Kanert 
v, State .......00s shailesleveventlea, «Big WoyaNe ae ee auardce titers. @ seh seats 


. A conviction for rape cannot be sustained upon the uncor- 


roborated testimony of the complainant. Kanert v. State.. 
The testimony of the complainant as to the commission of 
rape may be corroborated by evidence of circumstances 
showing a disposition to commit the crime and an oppor- 
tunity to do so. Kanert v. State... .. ccc cece eee eee ay 


. Where the commission of rape is established beyond ques- 


tion, and there are inconsistencies in the evidence of 
accused from which it may reasonably be inferred that the 
testimony of the complaining witness implicating accused is 
substantially correct, it presents a case for the jury. Kanert 
vw, State .......ce eee efebeiatiaratdctzesole aie scereidarknetters oie he wliscern one 
In a prosecution for rape, where the prosecution haa elected 
to proceed. on one of several distinct offenses, a certain in- 
struction as to corroborative evidence held properly refused. 
WG 1 (ct gi aan) eae <} 21 5 - ee eae PDC a PPC EEE et 


. A sentence of seven years’ imprisonment in the penitentiary 


for rape held within the reasonable discretion of the trial 
court. Kamnert v. State... cc cece ccc cee cece eee en eee : 
That a female child 17 years of age was pregnant and died 
from the effects of an abortion is sufficient evidence that 
some one had sexual intercourse with her at an age pro- 
hibited by statute. Thrasher v. State........... ssbaue thas eae 
Evidence in prosecution for rape, though largely circumstan- 
tial, held sufficient to be submitted to the jury. Thrasher 
Ve BlQle: -s0is civic dc? etaiscs wee BENS POTS G a aw Sob Glee Maree ES ie es a 
Ona trial for statutory rape, where the female child died 
from the effects of a criminal abortion, evidence by the 
physician who attended her at the time of the miscarriage, 
as to what they discovered upon an examination, is not pro- 
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Replevin. See PRINCIPAL AND AGENT, 3. 


1. 


Sales, 


In replevin, where the property is delivered to plaintiff under 
a bond, and the judgment is for a return of the property te 
defendant, plaintifi must return it within a reasonable time 
in substantially the same condition as when taken. Wallace 


v, Cov ...... Seeteestesshsnarete Sibu sptta/otehe) g.aietta coy areier oneidualig are svete dle-eis avalon 


. Where judgment in replevin is for defendant, and the re- 


plevied property is not redelivered within a reasonable time, 
and, when tendered, is greatly diminished in value, defendant 
may refuse to accept it, and may sue on the replevin bond. 
Wallace v. CoLf... ccs. Arp sev eteNh a Rirav Sorel Teas opale re Bie Bie: ww elas 


. The measure of damages for failure to return replevied prop- 


erty to defendant is its value as found in the replevin action, 
with interest and costs. Wallace v. COL... ..ccececccceseces 


. An order for goods, sent to a wholesale house, which pro- 


vides in express terms that it is subject to the approval of 
the homie office, does not become a binding contract until 
approved. Crowder v. Tolerton & Warfield C0..........505 


. Where the person making an order for goods, on being noti- 


fied of its nonacceptance, demands and receives repayment 
of the money forwarded therewith, he rescinds his order, 
and cannot maintain an action for damages for its non- 
aceeptance. Crowder v. Tolerton & Warfield Co............ 


To entitle a vendee to a rescission, he must allege and prove 
notice of his election to rescind, and a return or an offer to 
return the property. Sherrill v. Coad..... ee rr eee eae 


. The measure of damages for breach of warranty or fraudu- 


lent representations by a vendor of personalty is the differ- 
ence between its actual value and what would have been its 
value had it been as represented. Sherrill v. Coad......... 


. A sale of personalty with a warranty of its fitness for a pre- 


scribed use may be treated as a sale upon condition subse- 
quent, and on breach of the warranty the property may be 
restored and the sale rescinded. Sherrill v. Coad.......... 


. In an action for goods sold, where the purchase and receipt 


are denied, the burden is on plaintiff to prove the sale to the 
defendant. Hirsch Distilling Co. v. Roach.........0.0.0ee 


. Whether liquors were sold to defendant or another held, 


under the evidence, a question for the jury. Hirsch Dis- 
tilling Co. V. ROGCH...... ccc ccc ccc cece eee e eens ers 6 ene oe 


. Where defendant denied purchasing goods, the fact that 


plaintiff had filed a claim for the goods against the estate 
of the person ordering them is a circumstance tending to 
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Sales—Concluded. 


show that the goods were sold to decedent. Hirsch Dis- 
tilling Co. Vv. ROCK... .. ccc cece eeene sediaede Det vies due eee's emis 


. A purchaser by sample may refuse goods which do not cor- 


respond with the sample. Providence Jewelry Co. v. Gray 
Mercantile Co....... Seda aaaaGe eben shack 5S be ahale fase cates, storear ete 
National Engraving Co. v. Queen City Laundry............ 


6chools and School Districts. See InJuNoctTion, 4. 


1. 


Under ch. 79, Comp. St. 1911, school districts in cities hav- 
ing more than 1,500 inhabitants are governed by boards of 
education representative in form, while those in the country 
and in smaller cities and villages are democratic in form. 
Gaddis v. School District..... Sis Darcaleuale wide Sve pcdave Fs ee alate Sore 


. The ultimate control of a rural school district resides in the 


electors, and is exercised at school meetings; and their direc- 
tions as to school buildings and sites must be carried out 
strictly within the limits of the powers conferred at such 
school meetings. Gaddis v. School District.........c0e ees 


. A board of education of a city school district has as full 


authority to select school sites and erect school buildings as 
the electors in a rural district. Geddis v. School District.. 


. Since the repea] of the proviso to sec. 23, subd. XIV, ch. 79, 


Comp. St. 1891, the question of the selection of school sites 
or the erection of school buildings need not be submitted to 
the electors of a city school district. Gaddis v. School Dis- 


UETUOE | Sepioiele wise eo b¥ 0 Seale: Siew 6:5, 6 OSki8S 6:050 6G lnle Sib. n wees reieta aia ler eereie.d 


. Except as limited by the statutes restricting the amount of 


taxes, and regulating the borrowing of money, a board of 
education has full power as to school sites and buildings. 
Gaddis v. School District... .. cc ccc cece cect er ecece eae es 


. A board of education may add money derived from taxation 


to money obtained from bonds for building purposes, in order 
to pay for the erection of schoo] buildings. Gaddis v. School 
DASUTACE \oserecaesidow wa ROC Sis Wb aie 0 We Sees 8 oot Sik ay ene Soeere er 


. Under sec. 28, subd. XIV, ch. 79, Comp. St. 1911, the board 


of education estimates the amount of money necessary for 
all purposes and the tax is levied in gross; and the amount 
levied is equally subject to anticipatory use for all purposes 
named in the estimate. Gaddis v. School District........ 


Where money required by a contract for school buildings did 
not exceed the amount on hand derived from the sale of 
bonds and a tax levy for the current year, the contract was 
not ultra vires because all the money was not In the treasury 
when the contract was made. Gaddis v, School District.... 
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Specific Performance. 

1. If one, with knowledge of the facts on which he relies for a 
rescission of his contract to convey land for a right of way 
to a street railway company, acquiesces in the construction 
of the improvement, equity may require him to specifically 
perform his contract, Ensign v. Citizens Interurban R. Co.. 

2. A parol contract will be enforced, where wholly performed 
by one party, and its nonfulfillment would amount to a fraud 
upon him. Moline v. Carlson. ...cccccrccccccccsensccevess 

3. Where a husband and wife took a child, and orally agreed 
that, if he would remain with them during their lives and 
render them service, they would leave him their estates, the 
statute as to homesteads cannot be pleaded by the heirs as 
a defense to a suit to enforce the contract. Moline v. Carl- 


BON ...0e eee eee eee er eer eee ee 


States. 
The state pays a salary but once, if paid through the regular 
channels provided by law, and the appropriation therefor is 
exhausted. Patterson v. State...... PORK SR ET eee 


Statute of Frauds. 

An agreement of settlement between a partner and the repre- 
sentatives of a deceased partner of partnership real estate is 
not within the statute of frauds (Comp. St. 1911, ch. 32, sec. 
3), and may be oral. Majors v. Majors............- Saceceveers 


Statutes. See AGRICULTURE, BILLs anp NoTEs, 7, CONSTITUTIONAL 
Law. Crrurar Law, 22, 

1. Ch. 49, laws 1907, providing for succession to estates of de- 
cedents, held not to violate sec. 11, art. III of the constitu- 
tion, as to subject or title. Gaster v. Estate of Gaster...... 

2. Where a statute is clear and unambiguous, it must be inter- 
preted in its ordinary sense; but, if doubtful or obscure, an 
interpretation which will avoid a forfeiture or an injustice 
will be adopted. Owen v. Main.............. ics pnt ehengradeligieta-d 

3. The title of ch. 44, Gen. St. 1873 (Comp. St. 1911, ch. 57), 
“An act relating to mills and milldams,” is sufficiently broad 
to admit of legislation in regard to mills of all kinds that 
are of public utility and have machinery to be prapelied by 
water. Lucas v. Ashland L., M. & P. Co......... ea wines 

4. Where amendments have been made to a bill after its first 
or second reading in either house, it need not be again read 
at large on three different days in each house to comply with 
sec. 11, art. III of the constitution. State v. Ryan......... 

5. Where a bill has been introduced within the time limited 
by the constitution, amendments within its general purpose 
may be made thereafter. State v. Ryan.........0.0. svete. 
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6. 


Street 


The legislature may amend a statute by appending a pro- 
viso to a section thereof, if the subject of the proviso is 
within the title to the original act and germane to its pro- 
visions. State v. Hevelon€...... cc cece cece eter e cree 


. An act properly amended should be construed as though 


originally enacted in its amended form. State v. Hevelone.. 


. An act complete in itself is not inimical to sec. 11, art. III 


of the constitution. State v. Hevelone......... ccc eee 


. Where an act complete in itself is repugnant to a prior act, 


which is not referred to, the prior act is repealed by impli- 
cation. State v. Hevelone....cccecccccceccccccsccececeres 


Railways. 


. Neither the operator of a street car nor the occupant of a 


private conveyance has a superior right at a street inter- 
section, but both must act in a reasonable and careful 
manner to avoid injury. Pierce v. Lincoln Traction Co.... 


. Evidence of the running of a street car at an excessive speed, 


or of failure to give warning, is evidence of negligence. 


Pierce v, Lincoln Traction CO... .. cece cece cee nt ewcvees re 
8. Evidence that a street car ran more than 150 feet after a 
collision before it could be stopped, though the brake had 
been firmly applied, is evidence of excessive speed. Pierce 
v. Lincoln Traction CO.... cc ccceceecees Sieiniets ers 'e ec Sie deb areed 
Subrogation. 
1. The right of subrogation depends upon the facts and equities 
of the particular case in which it is asserted. Frederick v. 
GORUIAG © sie oo siees ee Seah Rails aga 0 eas OO TR aed Ho Saw ET he 
2. A mortgagee whose mortgage was on record before an execu- 


tion sale, and was given to secure a loan with which mort- 
gages prior to the judgment were paid, upon an understading 
with the mortgagor that it should be a first lien, is entitled 
to subrogation to the lien of the prior mortgages. Frederick 
vu. Gehling ......... Bra Sei e. wPase'ieis' Bre aaienarv area GIG e's Selec’ Sup sow hc 


Taxation. See LIcENSEs. 


1. 


In a tax lien foreclosure by a county without a prior admin- 
istrative sale, where service was had by publication, the 
purchaser buys subject to the right of one having a lien on 
the premises to redeem. Smith v. Potter 


. Proof of publication of notice for constructive service held 


to show that the notice was published for the time required 
by statute. Smith v. Potter............ age sd Lape ais 


. In a suit to foreclose a tax lien against unknown heirs, a 


substantial compliance with sec. 83 of the code, an order of 
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Taxation—Concluided. 


bs 


10. 


11. 


12. 


court for services by publication and a legal publication of 
summons confer jurisdiction. Page v. Bresee 


. In a suit by a county against unknown heirs to foreclose a 


tax lien, the affidavit for service by publication provided by 
sec. 83 of the code may be made by the county attorney. 
PAGE B.. Bre se@ o.ccs heen eee ii wwe be be 85 OR 


Where the court has obtained jurisdiction, mere informal- 
ities of procedure will not subject the decree of foreclosure 
of tax lien to collateral attack. Page v. Bresee 


. Before bringing suit to redeem from tax’ sale, all taxes 


subsequent to the sale must be paid; and where paid by the 
purchaser the amount should be included in the decree allow- 
ing redemption. Lazure v. Maverick Loan & Trust Co 


. The electors at a town meeting have power, within statutory 
limitations, to determine the tax required for township pur-. 


peses, and their action is the foundation for the levy by the 
county board. Union P. R. Co. v. McLean 


. In a suit to enjoin the collection of township taxes levied by 


authorized officers within statutory limitations, the burden 
of proving that the taxes are illegal is on plaintiff. Union 
P. R. Co. v. McLean 


the county clerk the several purposes for which the taxes 
are needed, or to state the amount required for each purpose, 
does not invalidate a levy made by the proper officers within 
statutory limitation. Union P. R. Co. v. McLean.......... 


That a town clerk certified to the county clerk the nuniber 
of mills required for township taxes as the basis of a levy, 
instead of the specific sums for the different purposes, does 
not invalidate the taxes, where they are levied by author- 
izd officers within statutory limitations. Union P. R. Co. 
v. McLean 


One who takes catile to feed for a nonresident of the county 
has control of them for the owner, within sec. 10927, Ann. 
St. 1911, and must list them for taxation. Allen v. Dawson 
COU. etek GA Merny SieG ey eit ope Hteie ESoe ew lbgai Re Ie See aes weno agate 


Where live stock fs assessed in the name of one in control 
of it on the Ist day of April, and he afterwards purchases it, 
but before actually assessed, he cannot enjoin collection of 
the tax on the ground that he was not the owner on the 1st 
day of April, Allen v. Dawson County...... 


Towns. See Taxation, 7-10. 


1. 


It is the duty of a town clerk to keep minutes of township 
proceedings and to enter therein at length every order, di- 
rection, rule, and regulation of the town meeting, and the 
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813 


.. 813 
. Failure of the town clerk to enumerate in his certificate to 
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Towns—Concluded, 


Trial. 


10. 


record is the primary avidence of the business transacted. 
Union P. R. Co. v. McLean... . 0. cece ccc eee totale Ne boa acess 


. Proceedings of the town meeting and the acts of the town 


officers should be liberally construed with a view to uphold- 
ing the transaction of essential public business. Union P. 
R. Co. v. McLean... ccc eevee pai sneebvaetereease @ Breinnoiere . 


See APPEAL AND Error. BILLS ann Nores, 3. CriMINAL 
Law. Damaces, 1. Intoxicatrne Liquors, 2, 4. 


. Where a law action is tried by the court, findings of fact 


have the same force as a verdict. National Engraving Co. 
v. Queen City Laundry....... 6 wibtal, eaves ‘ereyd wba stivecsuaorS bueud cosines Ace 


. Consolidation of suits to redeem from a mortgage held 


within the discretion of the trial court, Butler v. Secrist.. 


. If a litigant desires special findings of fact, he should re- 


quest their submission. Union Stock Yards Nat. Bank v, 
1K 1 ee REE ee eT ee ee Ces ee | Wa rervenensrisrd 


. Permitting the jury to take the pleadings with them to the 


jury room is not ground for reversal, where not prejudicial 
to complainant. Schroeder v. Lodge No. 188, J. 0.0. F.... 


. In ejectment, where the undisputed evidence clearly estab- 


lishes the right of possession in one of the parties, it is not 
error to direct a verdict. Helming v. Forrester............ 


. Judgment wil] not be reversed for an instruction not based 


on the evidence, where a proper instruction on the point in 
issue has been given. Kinney v. Chicago, B. € Q. R. Co.... 


. In an action for tuition, instruction as to measure of dam- 


ages held erroneous iu view of the evidence. International 
Teat-Book Co. v. Martin...... Saab aerate erie G a Neen tal'e dort Bele oe 


. To predicate error on the failure of the court to instruct on 


a particular feature of a case, complainant must request an 
appropriate instruction thereon. Schroeder v. Lodge No. 
188, IT. O. O. Bivscccceenccccees ig tva ere esibrelanniounye eee eaaverareree he 


. The frequent repetition of a proposition in the instructions 


held not error, where complainant was not prejudiced 
thereby. Schroeder v. Lodge No. 188, I. 0. 0. F......66.-.. 


In an action on a written contract, where defendant denies 
plaintiff’s allegation that he has performed, in the absence 
of proof of the allegation, it is proper to direct a verdict for 
defendant, Witt v. Old Line Bankers Life INS. CO. .ceccoes 


Vendor and Purchaser. See EsTopret, 2. . 
A purchaser of land near a projected line of street railway and 


boulevard is not charged with notice that by a change of 
the projected route a part of his land may be taken for such 
{mprovement. Ensign v. Citizens Interurban R. Co....... 
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900 INDEX, 
Waters. 
1. The legislature may delegate the duty of formulating rules 


of procedure before the state board of irrigation, and the fact 
that the method of procedure is not embodied in the statute 
does not render due process of law lacking in the proceed- 
ings of the board. Enterprise Irrigation District v. Tri-State 
DON: COs oe. veisivcese eis oe 8 ate ne 


tion act of 1895, the transcripts of posted and recorded 
notices transmitted by the county clerk to the state board 
of irrigation constitute the “claims” for adjudication. Enter- 
prise Irrigation District v. Tri-State Land Co..........645 


appropriation of water as successor of the original appro- 
priators was not lost by lack of diligence, nonuser, or aban- 


donment. ELxterprise Irrigation District v, Tri-State Land 
CO. shat sawe seas 


. The posting and recording of notices of “claims” to the 


waters of the state, under ch. 68, laws 1889, held to be 
a public record, of which all parties interested were bound to 


take notice. Enterprise Irrigation District v. Tri-State 
Land Co 


. Where plaintiffs stood by for four years with full notice of 


the claims of defendants to an appropriation of water for 
irrigation, and permitted defendants to expend nearly 
$2,000,000 without notice of their claims to a prior appro- 
priation, they are estopped to iestrain the diversion of the 
water. Enterprise Irrigation District v. Tri-State Land Co.. 


. Before the 1911 amendment to sec. 18, ch. 69, laws 1895, and 


under the irrigation act of 1889 (laws 1889, ch. 68), one who 
has constructed a canal, and is ready and willing to furnish 
water, has made the only application to a beneficial use that 
he can make, and his right continues until! all lands for 
which water was originally appropriated use it, provided, 
formerly, that the water be applied within a reasonable time, 
and, now, within the time limited by statute. Enterprise 
Irrigation District v. Tri-State Land Co 


. The irrigation act of 1895, creating the state board of irri- 


gation and conferring on it the right to determine priorities, 
held constitutional. Enterprise Irrigation District v. Tri- 
State Land Co 


. The limitation of 30 days within which to issue a certificate 


.. 121 
. In determining priorities of appropriations under the irriga- 


- 121 
. Evidence held to show that the right of a claimant to an 


121 


121 


121 


121 


121 


by the board of irrigaticn, under sec. 21, laws 1895, is merely © 


directory; such certificate not being an adjudication, but 
merely evidence thereof. Enterprise Irrigation District v. 
Tri-State Land CO...... cess cee cevene z 
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10. 


11. 


12. 


13. 


14. 


16. 


Wills. 
. A husband cannot lawfully dispose of his property by will, 


In determining priorities under secs. 15-27, laws 1895, the 
board of irrigation, though it might recognize and determine 
existing conditions and limitations, is without power to im- 
pose new. Enterprise Irrigation District v. Tri-State Land 
OO. ere le es Laid Ric dare see Cae aka kaa eae LD baa. 


It is the duty of one who maintains a ditch to lower the 
waters of a lake to a river to maintain a dam at the outlet 
of the ditch sufficient to prevent flood-waters of the river 
from overflowing adjacent lands. Christensen v. Omaha Ice 
E Cold Storage CO... . ccc cece ewes cers ec encceneececesns 


Where a dam at the outlet of a ditch is negligently con- 
structed, and farm lands are overflowed and crops and per- 
sonal property destroyed, the person or corporation having 
control of the ditch and dam is liable. Christensen v. Omaha 
Ice d& Cold Storage Co....... ccc cece cee ee eteee Bh acheve oanare ae 


A cause of action for damages by overflow through negli- 
gent construction of a dam arises when the damages are 
sustained. Ohristensen v. Omaha Ice & Cold Storage Co.... 


That a ditch and dam are situated on land not owned by 
defendant is no defense to an action for damages by over- 
flow, where defendant operates the dam for his private 
business. Christensen v. Omaha Ice & Cold Storage Co.... 


In an action by a tenant against an irrigation company for 
damages for refusal to furnish water, defendant held 
estopped under the facts to defend on the ground that plain- 
tiffs landlord had not authorized him to use the water right. 
Chalupa v. Tri-State Land C0... ... ccc cece ce cece ete eens 


. Where rent is payable in kind, the landlord and tenant are 


owners in common of the crops, and may maintain a joint 
action for damages thereto. Chalupa v. Tri-State Land Co... 
In an action by a tenant against an irrigation company for 
failure to furnish water, held not a defense that the tenant’s 
lease was voidable. Chalupa v. Tri-State Land Co......... 


so as to deprive his wife of all interest therein given by ch. 
49, laws 1907. Gaster v. Estate of Gaster............20005. 


. If a married man disposes of all his property by will, leaving 


nothing to his wife, she is entitled to the distributive share 
given her by statute. Gaster v. Estate of Gaster........... 


. A will will be construed so as to carry out the intent of the 


testator, unless contrary to state law or public policy. Hey- 
WOO. DB. Hey Wot i235 es oa ee Ree RE aS kaa Raa wee 


. Extrinsic evidence is adniissible to ascertain whether a state 
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or 
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of facts existed at the time a will was written which cor- 
responded with the words used and the aim of the testator, 
but not to vary the terms of the will or to add to it. Hey- 
Wood UV. HeyWOOd.......cceccccoeee Bota sietlelcale, Wm Ste dentate % 


. Evidence held to show that a certain 80-acre tract of land 


was intended to be included in a devise. Heywood v. Hey- 
wood ....... bcasieribeadea eran e rece eee ohne Seatedbet erSee lew Bien etre serra ons 
When there are unambiguous expressions in a will, other 
expressions must be so construed, if reasonably practicable, 
as to harmonize with them. Marsh v. Marsh...........0.. 


. The words “legal representatives” are frequently used in 


wills to mean the persons who succeed beneficially to the 
property of deceased; and whether they are so used, or the 
executor or administrator is intended, must be determined 
trom all the provisions of the will. Marsh v. Marsh........ 


. The use of the expression, “heirs and legal representattves,” 


” 


instead of “heirs, executors, and administrators,” may raise 
the presumption that those beneficially interested in the 
property of the decedent are intended. Marsh v. Marsh.... 
To establish an oral agreement to make a testamentary dis- 
position of property and to set aside a will, the evidence 
must be clear and convincing. Labs v. Labs.........4. wate, 


Witnesses. See Crrminat Law, 12-14, 24. Raps, 2. 


1. 


A witness who sees a moving car, and possesses knowledge 
of time and distance, is competent to express an opinion as 
to the rate of speed of the car. Pierce v. Lincoln Traction 


OF a ee eC r es ee eee are ee (AWECAGT EVES Poaceae ew EER Ede ee ae 


. That an agent of a party to an action is deceased at the 


time of trial does not render the other party incompetent to 
prove a transaction with the agent. Walker v. Hale....... 


12 


189 


189 


189 


378 


797 


